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DT  THS 


APPELLATE    COUKTS    OF    ILLINOIS. 


FIRST    DISTRICT. 


XXXI. 

PETITION  FOR  EE-HEARING. 
As  Amended  Augttbt  11,  1880. 

Ordered,  that  Rule  31  of  this  Court  be,  and  the  same  is  hereby 
amended  so  as  to  read  as  follows: 
The  maDner  of  applying  for  a  rehearing  shall  be  as  follows: 
Within  fifteen  days  after  a  decision  is  entered  of  record,  the 
party  desiring  a  re-hearing  shall  give  notice  in  writing  to  the  oppo- 
site party,  or  his  attorney,  of  his  intentions  to  make  such  applica- 
tion, and  shall  within  said  fifteen  days  file  with  the  erk  of  this 
court  a  copy  of  such  notice,  with  proof  of  the  due  service  thereof, 
and  within  thirty  days  after  the  entry  of  the  decision,  he  shall  also 
file  with  the  clerk  six  printed  copies  of  the  petition  for  a  re-hearing 


SECOND    DISTRICT. 

XLI. 

RE-DOCKETING  CAUSE— NOTICE. 
Adopted  June  23,  1889. 
Ordered,  that  upon  a  case  being  re-docketed  in  this  Court  upon 
order  of  Supreme  Court  reversing  the  judgment  of  this  Court  and 
remanding  the  same,  no  action  will  be  taken  therein  by  this  Court 
upon  the  motion  of  either  party  to  said  cause  until  proof  is  made 
that  at  least  two  days'  notice  has  been  given  to  the  opposite  pasty, 
or  his  attorney,  of  such  motion. 
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OASES 


»  THB 


APPELUTE  COURTS  OF  ILLINOIS. 


FouBTH  DisTKicT — Februaey  Teem,  1880. 


James  Bannon 

V. 

James  Mitchell. 


1.  Trbsfabb— Rights  of  tenant— Injuby  to  bbvemion.— When  an 
iujiiiy  is  done  to  ptemises  while  a  party  has  a  leasehold  interest  therein,  the 
holder  of  snch  interest  has  a  right  of  action  for  such  portion  of  the  damages 
as  he  has  sustained,  and  the  owner  of  the  reversionaiy  interest,  has  also  a 
right  of  action  for  his  damages. 

2.  FiiOODiNa  ADjoiNiNO  MINES— DAMAQES.—Where  the  defendant  in 
mining  coal  passed  over  the  line  of  his  land  upon  that  of  the  plaintiff  and 
lemoyed  therefirom  a  quantity  of  coal  left  in  its  natural  state  as  a  barrier, 
and  in  consequence  of  such  removal,  the  water  from  defendant's  mine  flowed 
into  plaintiff 's  mine  in  such  quantities  as  to  render  further  mining  of  coal 
impracticable,  the  plaintiff  is  entitled  to  recover  substantial  damages  for 
the  wrongful  act  of  the  defendant. 

Appeal  from  the  City  Court  of  Alton ;  the  Hon.  Henbt  S. 
Baexb,  Judge,  presiding.     Opinion  filed  April  2, 1880. 

Messrs.  Wise  &  Davis,  for  appellant;  that  coals  or  minerals 
in  place  are  land,  cited  Barnes  v.  Mawson,  1  Maule  &  Selw. 
85;  Eowe  v.  Grenfel,  R  &  M.  396 ;  Wilkenson  v.  Croud,  11 
Mees.  &  W.  88. 

The  lease  to  Malloy  gave  him  no  title  to  the  coal  in  the  bed; 

it  was  only  a  license  to  dig,  and  the  title  to  the  coal  in  bank 
\0L.  VL        a  /yi\ 
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Bannon  v.  Mitchell. 

remained  in  the  lessor:  Johnson  Iron  Co.  v.  Cambria  Iron  Co. 
32  Pa  St.  241 ;  Funk  v.  Holdman,  53  Pa.  St  229 ;  Stockbridge 
Iron  Co.  V.  Hudson  Iron  Co.  107  Mass.  290;  Grub  v.  Bayard, 
2  Wall.  Jr.  81;  Gillett  v.  Treganza,  6  Wis.  343;  Beatty  v. 
Gregory,  17  Iowa,  109;  Grove  v.  Hodges,  65  Pa.  504;  Doe  v. 
Woods,  2  B.  &  Ad.  719;  Marble  Co.  v.  Ripley,  10  Wall.  362. 

The  owner  or  landlord  may  sue  for  an  injury  to  the  rever- 
sion: Starr  v.  Jackson,  11  Mass.  519;  French  v.  Fuller,  23 
Pick.  104;  Jackson  v.  Pesked,  1  M.  &  S.  234;  Baxter  v.  Tay- 
lor, 4  B.  &  Ad.  75;  Bower  v.  Hill,  1  Bing.  658;  Little  v.  Pal- 
lister,  3  Green.  6;  Austin  v.  R.  R.  R.  Co.  25  N.  Y.  334:  Geer 
V.  Fleming,  110  Mass.  39;  McConnel  v.  Kibbe,  33  111.  176. 

The  defendant  is  liable  to  the  landlord  for  the  damages 
resulting  from  his  wrongful  act:  Oldridge  v.  Sturyvesant,  1 
Hall,  210;  Lachman  v.  Deisch,  71  111.  59;  Goodell  v.  Lassen, 
69  111.  146. 

Mr.  J.  H.  Yager,  for  appellee;  that  the  right  of  action  is 
in  the  tenant,  cited  1  Washbuni  on  Real  Property,  436;  1 
Chitty's  PL  63;  Freer  v.  Stotenbnr,  36  Barb.  642;  Riddle  v. 
Littlefield,  53  N.  H.  510;  Taylor's  Landlord  and  Tenant, 
§782. 

As  to  what  constitutes  a  license:  2  Washburn  on  Real  Pro- 
perty, 630;  Harlan  V.  Lehigh  Coal  Co.  33  Pa.  St.  292;  Van 
Rensselaer  v.  Radcliff,  10  Wend.  639. 

Baker,  P.  J.  Bannon,  the  plaintiff,  being  the  owner  of  a 
tract  of  land  containing  fourteen  and  three-fourths  acres,  and 
upon  which  a  shaft  had  been  sunk  and  a  coal  mine  opened,  de- 
mised and  leased  said  land  on  the  17th  day  of  April,  1876,  to  Mal- 
loy,  for  a  term  of  ten  years,  "  for  the  purpose  of  mining  coal; " 
said  Malloy  agreeing  to  pay  during  said  term  the  rent  of  one- 
half  cent  per  bushel  for  all  the  stone  coal  taken  out  by  him  dur- 
ing said  term.  Malloy  covenanted  in  the  lease  to  deliver  up 
the  premises  at  the  end  of  the  term  in  as  good  condition  as 
they  then  were,  reasonable  use,  wear  and  tear,  fire  and  other 
casualties  excepted.  He  also  covenanted  that  he  would  not 
do,  or  suffer  to  be  done,  any  waste  in  the  demised  premises. 
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Baxmon  v.  Mitchell. 

He  took  possession  and  operated  the  mine  until  October,  1877. 
The  defendant  Mitchell,  owned  and  was  operating  a  coal  mine 
on  land  adjoining  plaintiff's  land  on  the  west;  and  the  coal  in 
the  two  mines  was  of  the  same  vein  and  dipped  from  west  to 
east,  and  the  coal  on  plaintiff's  land  was  lower  than  the  coal  in 
defendant's  mine. 

Defendant,  in  mining,  passed  over  the  line  of  plaintiff's  land, 
and  dug  and  removed  a  strip  of  coal  under  plaintiff's  land  one 
hundred  and  sixteen  feet  long  and  nine  feet  thick  at  one  end, 
and  running  to  a  thickness  of  seventeen  feet  at  the  other  end ; 
and  thereby  connected  his  mine  with  the  mine  on  plaintiff's 
land.  Said  Malloy  had  left  this  strip  of  coal  as  a  barrier  to 
protect  his  mine  from  water  from  defendant's  mine;  and  had 
this  strip  not  been  cut  through  by  defendant  it  would  have 
protected  the  mine  from  said  water.  Shortly  thereafter  defend- 
ant abandoned  his  mine,  and  large  quantities  of  water  accumu- 
lated therein,  and  the  barrier  being  removed,  flooded  and 
drowned  out  the  mine  on  plaintiff's  land,  so  that  it  could  not 
be  operated,  and  had  to  be  abandoned,  and  was  filled  with 
water  from  defendant's  mine.  Malloy  fought  said  water  for 
three  months  and  went  to  great  expense,  but  without  success; 
and  was  compelled  to  abandon  the  mine  and  coal.  The  flood- 
ing of  plaintiff's  mine  by  water  from  defendant's  mine,  could 
not  in  any  manner  have  been  prevented  or  guarded  against 
after  the  cutting  through  of  said  strip  or  barrier  by  defendant. 

Malloy  recovered  judgment  against  defendant  for  $750  dam- 
ages for  the  aforesaid  expense  he  was  at,  and  for  the  coal  that 
had  been  taken  from  said  strip  by  defendant;  but  did  not  re- 
cover in  his  suit  anything  by  way  of  damages  to  the  coal  in 
bank  in  said  mine. 

No  coal  has  since  been  mined  or  taken  from  the  mine  on 
plaintiff's  land;  it  has  been  wholly  impracticable  to  operate 
said  mine,  for  the  reason  that  the  expense  of  operating  the  same 
would  greatly  exceed  the  value  of  the  coal  taken  therefrom. 
Had  it  not  been  for  defendant  breaking  into  and  flooding  said 
mine,  400,000  bushels  of  coal  could  have  been  taken  out  of  the 
same.  Said  coal  was  worth  in  bank  at  the  time  said  mine  was 
flooded  and  abandoned,  the  sum  of  one-half  cent  per  bushel. 
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and  would  still  be  worth  that  Bum  had  not  Baid  mine  been 
flooded  as  aforesaid.  The  foregoing  are  substantially  the  ma- 
terial facts  in  this  case,  as  they  are  admitted  by  a  demurrer 
to  the  evidence. 

Malloy  took  by  the  lease,  a  term  of  ten  years  in  the  tract  of 
land,  and  had  a  possessory  right  to  the  whole  premises  for  that 
length  of  time.  Moreover,  the  contract  expressly  gave  him 
the  right  and  privilege  to  mine  coal  during  the  term  out  of 
the  mine  that  had  already  been  sunk  and  opened  on  the  land, 
he  paying  Bannon  therefor,  half  a  cent  per  bushel  for  all  the 
stone  coal  taken  out  by  him  during  the  term.  He  did  not 
bind  himself  to  take  out  all,  or  any  certain  portion  of  the  coal, 
or  to  pay  for  it  all,  or  any  fixed  portion  of  it,  a  half  cent  per 
bushel,  but  only  that  he  would  pay  for  what  was  dug  at  that 
rate.  In  addition  to  the  possessory  right  given,  the  contract 
was  only  a  license  or  privilege  to  dig  the  coal  at  a  stipulated 
price.  By  availing  himself  of  this  privilege,  and  severing  the 
coal  from  the  land  he  would  become  a  purchaser  of  it,  and  ac- 
quire the  property  in  the  coal  so  mined  and  severed  from  the 
freehold.  Until  severed  the  coal  remained  a  part  of  the  land 
and  freehold  of  the  lessor.  The  contract,  so  far  as  regarded 
the  mining,  was  executory,  and  it  depended  upon  his  own  acts 
whether  he  would  take  any  coal,  or  the  lessor  part  with  any. 
The  property  in  the  coal  so  long  as  it  remained  in  the  bank 
was  still  in  the  lessor,  with  a  possessory  right  of  a  term  of  years, 
and  a  contract  right  to  detach  the  coals  during  the  term,  and 
thereby  render  them  his  own  property,  in  the  lessee.  The  lease 
did  not  purport  to  convey  the  coal  or  any  portion  of  the  free- 
hold.  The  tenant,  in  his  suit,  very  properly  recovered  for  the 
coals  the  defendant  had  actually  mined  and  taken  away,  for 
these  coals  had  been  detached  and  severed  from  the  freehold 
by  the  act  of  a  stranger,  and  the  tenant  might  well  claim  that 
he,  having  the  possession  of  the  whole  premises,  and  the  right 
of  detaching  and  appropriating  the  coal  as  his  own  property, 
could  take  and  appropriate  the  coal  after  it  had  been  wrong- 
fully sevei'ed  by  the  tortfeasor. 

If  the  tenant  had  given  defendant  permission  to  dig  the 
coal,  he  would  have  been  bound  by  his  contract  himself  to  pay 
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the  lessor  the  stipulated  price  therefor;  and  so  the  defendant 
having  dng  without  snch  permission,  h^  could  step  in  and  take 
the  coals,  or  recover  damages  for  their  conversion,  still  being 
bound  to  pay  his  lessor  such  price.  The  defendant  is  liable  to 
respopd  in  damages  to  the  full  extent  of  the  injury  he  has 
done.  When  any  injury  is  done  to  premises  while  a  party 
has  a  leasehold  interest  therein,  the  holder  of  such  interest  has 
a  right  of  action  for  such  portion  of  the  damages  as  he  has 
sustained,  and  the  owner  of  the  reversionary  interest  has  also 
a  right  of  action  for  the  damage  he  may  sustain.  McConnel 
V.  Kibbe,  83  111.  175;  Cooper  v.  Eandall,  69  id.  317;  I.  B.  & 
W.  E.  E.  Co.  V.  McLaughlin,  77  id.  275 ;  Eipka  v.  Sergeant, 
7  Watts  &  Serg.  9.  In  Biddlesford  v.  Onslow,  3  Levinz,  209, 
it  was  held  that  both  lessor  and  lessee  should  sue  in  respect  of 
trees  injured  by  a  stranger,  the  lessor  for  the  body  of  the  trees, 
the  lessee  in  respect  of  the  shade  and  fruit.  Here,  the  tenant 
had  a  mere  possessory  interest,  and  no  property  in  the  soil, 
ground,  or  coal  in  bank,  and  no  right  to  the  soil  or  coal  in 
bank  beyond  an  inchoate  and  executory  right  to  detach  such 
coal  from  the  freehold,  and  by  that  act  make  it  his  own  prop> 
erty.  Appellee  relies  greatly  upon  Atteraoll  v.  Stevens,  1 
Taunt  182,  and  upon  some  statements  in  Sedgwick  on  Dam- 
ages, Ch.  V,  which  appear  to  be  based  upon  that  case.  The 
case  was  decided  by  the  English  Court  of  Common  Pleas  in 
1808,  by  a  divided  court;  and  we  prefer  the  reasoning  of  Cham- 
bre,  J.,  in  his  dissenting  opinion,  to  the  views  expressed  by  the 
bare  majority  of  the  court;  we  think  it  more  consonant  with 
the  decisions  of  oui?  own  courts ;  and  more  reasonable  and  just  as 
allowing  each  party  to  recover  the  damages  that  belong  to  him- 
self and  from  him  who  occasioned  them.  Such  doctrine,  also, 
is  not  liable  to  the  abuse  of  allowing  opportunity  for  fraud 
and  collusion  between  the  tenant  and  tort  feasor,  whereby  the 
tenant  being  himself  impecunious,  a  merely  nominal  or  insuf- 
ficient recovery  might  be  had  by  him  against  the  trespasser, 
and  the  lessor  would  have  but  a  vain  remedy  for  his  wrongs 
upon  the  liability  by  the  law  imposed  on  the  tenant,  or  by  the 
tenant  assumed  by  the  covenants  of  his  lease,  and  the  result 
might  be,  the  wrong-doer  would  go  almost  or  quite  scot-free, 
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although  the  whole  of  the  substantial  injury  done  by  him  may 
have  been  to  the  reversionary  interest. 

In  the  case  cited,  Charabre,  J.,  said:  "  It  has  been  supposed 
in  the  course  of  the  discussion  in  the  present  case,  that  where 
there  is  an  existing  tenancy  for  life  or  years,  so  that  an  action 
for  waste  may  be  brought  against  the  tenant  for  any  injury 
done  to  the  inheritance,  that  action  is  the  only  remedy  the 
reversioner  has,  and  he  can  maintain  no  action  against  the 
stranger  who  in  fact  commits  the  waste;  but  I  take  the  law  to 
be  clearly  settled  otherwise,  and  that  the  reversioner  may  in  all 
cases  maintain  an  action  on  the  case  against  such  stranger, 
whether  the  tenancy  be  at  will,  for  years  or  life;  or  he  may,  if 
he  pleases,  waive  the  penal  action  of  waste,  even  against  the 
tenant,  and  bring  case  against  him."  In  the  suit  at  bar, 
assuming  plaintiff  may  have  had  a  remedy  upon  the  covenants 
of  the  lease  against  the  tenant  for  the  injury  done  by  defendant 
to  the  reversion,  yet  no  good  reason  is  perceived  why  he  may 
not,  at  his  own  election,  proceed  directly  against  the  wrong 
doer  himself  for  his  damages.  It  is  urged  by  appellee  that  tlie 
privilege  given  the  tenant  by  the  lease  of  taking  coal  was  un- 
limited; and  that  he  had  a  right  to  take  the  coal  up  to  Mitch- 
ell's line,  and  tliereby  connect  the  two  mines;  that  water  would 
have  flowed  into  the  mine  by  these  lawful  acts  of  the  tenant 
the  same  as  it  did  by  the  act  of  defendant;  that  the  donsequence 
in  either  case  would  have  been  the  same;  and  therefore  there 
was  no  injury  to  the  reversion  of  which  plaintiff  may  right- 
fully complain.  We  think  the  premises  assumed  are  unsound. 
The  tenant  covenanted  to  deliver  up  the^  premises  in  good 
condition,  and  that  he  would  not  do,  or  suffer  to  be  done,  any 
waste  in  the  demised  premises;  and  he  could  not  lawfully  and 
without  committing  waste,  have  removed  the  strip  or  barrier 
of  coal  in  bank  that  protected  the  mine  of  his  lessor  from 
being  flooded  and  ruined.  We  think  it  evident  the  damages 
the  tenant  recovered  in  his  action,  are  not  the  same  damages 
sought  to  be  recovered  in  this  action. 

The  demurrer  to  the  evidence  shows  tlie  judgment  for  $760 
was  for  the  expenses  the  tenant  was  put  to  in  vainly  endeavor- 
ing to  remove  the  water  from  the  mine,  and  for  the  coal  actu- 
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ally  severed  by  defendant  from  the  free-hold  and  taken  out  of 
the  mine;  and  that  he  did  not  recover  in  said  suit  anything  by 
way  of  damages  to  the  coal  in  bank  in  said  mine.  There  is 
nothing  to  indicate  the  damages  here  proceeded  for  were  in  any 
way  involved  in  the  action  prosecuted  by  the  tenant;  and  the 
defendant  can  take  nothing  by  his  plea  of  former  recovery. 
S^me  question  is  made  upon  the  plaintiff's  pleadings.  The 
iirst  count  of  the  declaration,  after  alleging  tortious  act  of  the 
defendant,  concludes:  "Plaintiff  avers  that  the  water,  in  con- 
sequence of  the  drain  or  dip  of  the  mines,  as  aforesaid,  imme- 
diately commenced  running  from  defendant's  mine  in  large 
quantities  upon  plaintiff's  land  and  into  his  mine,  and  has  so 
continued  ever  since;  that  in  consequence  thereof  said  Malloy 
has  been  completely  prevented  from  digging  the  coal  out  of 
said  land,  said  mine  has  been  drowned  out  and  rei,idered  com- 
pletely worthless;  that  on  account  of  such  water  i;nnning  into 
plaintiff's  said  mine  and  land,  the  mine  is  constantly  full  of 
water  and  cannot  be  worked,  and  the  coal  cannot  be  taken  or 
mined  from  said  land  and  all  is  lost,  and  plaintiff's  land  and 
coal  is  destroyed;  and  he  loses  all  the  rents  he  wo|uld  have  re- 
ceived from  said  coal;  to  plaintiff's  damage  $10,000."  The 
second  count  concludes  by  alleging  "that  in  , consequence 
of  drowning  out  said  mine  he  has  lost  all  the  coal  under  his 
land;  that  it  is  impossible  to  have  the  same  dug  out,  and  plain- 
tiff has  lost  large  rents;  to  his  damage  $10,000."  We  see  no 
substantial  variance  between  the  injury  and  damage  stated  in 
the  declaration  and  that  shown  by  the  evidence;  and  we 
do  not  regard  the  point  made  on  the  replication  as  substantial, 
or  one  of  which  advantage  can  be  taken  on  this  demurrer  to 
evidence. 

It  is  conceded  that  in  actions  of  this  character,  it  must  be  dis- 
tinctly averred  in  the  declaration  that  the  act  complained  of, 
has  been  done  t6  the  damage  of  the  reversion,  or  else  an  injury 
must  be  stated  of  such  nature  as  is  necessarily  injurious  to 
the  reversion.  It  may  also  be  conceded,  appellant  cannot 
maintain  an  action  for  the  rents  or  royalty,  for  the  reason  it 
was  by  the  terms  of  the  lease  optional  with  the  tenant,  w^hether 
he  would  take  any  coals  out  or  not,  and  it  was  uncertain 
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whether,  in  any  event,  plaintiff  would  have  got  this  rent  or 
royalty.  Bat  this  particular  statement  of  damages,  may  be  re- 
jected as  surplusage.  This  leaves  the  plaintiff  the  allegations, 
"  the  land  and  coal  is  destroyed,"  and  that  "  he  has  lost  all  the 
coal  under  his  land."  These  show  a  substantial  injury  to  the 
reversion;  for  we  have  seen  that  under  the  contract,  the  prop- 
erty in  the  coal  in  bank  did  not  pass  to  the  tenant;  and  that  such 
property  only  passed  upon  severance  from  the  free-hold;  and,  as 
there  never  has  been  a  severance  of  this  coal  in  bank,  it  always 
has  been,  and  still  is  a  part  and  parcel  of  the  land  and  rever- 
sionary interest  of  the  lessor.  If  a  building  in  possession  of  a 
tenant  is  destroyed  by  a  trespasser,  the  landlord  as  reversioner, 
has  for  his  damages  the  difference  between  the  value  of  the 
property  immediately  before  the  harm  was  done,  and  its  value 
in  the  condition  produced  by  the  injury.  In  this  case  it  is 
claimed  the  coal  is  lost  and  destroyed;  and  the  demurrer  ad- 
mits the  mine  cannot  be  operated,  and  had  to  be  abandoned, 
and  is  filled  with  water,  and  that  this  water  cannot  in  any  man- 
ner be  stopped  or  controlled,  and  could  not  in  any  manner  have 
been  prevented  or  guarded  against  after  the  removal  of  the 
strip  or  barrier  of  coal ;  and  that  it  has  continuously  been  wholly 
impracticable  to  operate  the  mine,  for  the  reason  that  the  ex- 
penses of  operating  the  same  would  greatly  exceed  the  value  of 
coal  mined  therefrom.  The  demurrer  further  admits  said  coal 
was  worth  in  bank  at  the  time  said  mine  was  so  flooded  and 
abandoned,  the  sum  of  a  half  cent  per  bushel,  and  would  still 
l)e  worth  that  sum,  had  not  said  mine  been  flooded;  and  that 
if  it  had  not  been  for  defendant's  breaking  into,  and  flooding 
said  mine,  400,000  bushels  of  coal  could  have  been  taken  out 
of  it.  We  think  that  for  all  practical  purposes,  this  shows  a 
substantial  loss  and  destruction  of  the  coal.  It  will  not  do  to 
urge  that  the  coal  is  still  there,  just  as  good  and  just  as  much  of  it 
as  there  was  at  the  time  of  the  injury  complained  of.  If  the 
coal  is  so  flooded  with  water  that  it  is  impracticable  to  take 
it  out  because  the  expenses  of  so  doing  would  greatly  exceed 
its  value  when  taken  out,  then  it  now,  in  the  condition 
in  which  the  act  of  defendant  has  placed  it,  has  no  appre- 
ciable value,  the  value  it  had  has    been  destroyed  and  lost, 
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and  the  reversioner's  interest  in  the  land  is  thereby  of  less 
value.  It  is  uncertain  the  coal  ever  will  have  any  value,  or 
give  any  additional  value  to  the  land;  it  is  mere  matter  of 
speculation.  If  the  coal  had  been  mined  and  loaded  on  boats, 
and  those  boats  were  sunk  in  the  river,  or  ocean,  and  so  sunk 
that  the  cost  of  raising  the  coal  would  greatly  exceed  its  value 
when  raised,  it  would  be  idle  to  say  the  coal  was  not  lost  or  de- 
stroyed, but  was  just  as  good  and  just  as  much  of  it  as  ever. 

We  are  of  the  opinion  the  plaintiff  has  a  right  of  action 
against  the  defendant  for  the  injury  sustained  by  him,  and  a 
right  to  recover  substantial  damages.  The  court  below  was 
right  in  overruling  the  demurrer  to  the  evidence;  but  erred  in 
rendering  judgment  for  only  nominal  damages  and  costs.  As 
the  demurrer  was  probably  taken  upon  a  mistaken  view  of  the 
law,  and  possibly  admits  a  larger  measure  of  damages  than 
the  facts  and  justice  of  the  case  would  warrant,  we  refrain  from 
entering  final  judgment  upon  the  demurrer  in  this  court.  The 
judgment  is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


Alexander  Buchman  et  al. 

V. 

BiCHARD   P.  DoDDS. 

1.  Attachmkut— QuASHiyo  writ— Judgmbnt.— In  attachment,  where 
the  facts  stated  in  the  affidavit  are  traversed  by  the  defendiint,  and  upon  is- 
sue joined  thereon  there  is  a  finding  for  the  defendant,  the  writ  of  attach- 
ment should  be  quashed  with  costs,  and  the  cause  should  proceed  to  fiual 
judgment  as  though  commenced  by  summons.  It  is  error  upon  such  an 
issue  to  render  judgment  against  the  plaintiff  for  all  costs  and  make  a  final 
disposition  of  the  case. 

2,  Instructiox  as  to  kvidknce.— It  is  error  to  instruct  the  jury  that 
they  mast  be  '* satisfied  **  from  the  evidence,  etc.;  euch  instruction  places  the 
standard  of  proof  higher  than  the  law  demands  in  controversies  of  this 
chaiacter. 

Error  to  the  Circuit  Court  of  Saline  county;  the  Hon.  M. 
C.  Crawford,  Judge,  presiding.     Opinion  filed  April  2,  1880. 


6     25 
46    410 


J 


26  Appellate  Couets  op  Illinois. 

Buchman  v.  Dodds. 

Mr.  H.  H.  Harbib,  for  plaintiff  in  error;  as  to  the  practice 
in  attachment,  cited  Eev.  Stat.  1874,  Chap.  2,  §  27. 

The  instruction  was  erroneous:  O.  O.  &F.  E.  V.  R.  R.  Co. 
V.  McMath,  4  Bradwell,  356;  Herrick  v.  Gary,  83  111.  85. 

Mr.  Jakes  M.  Gbegg  and  Messrs.  Tanneb  &  Wilban^s,  for 
appellee;  cited  Hall  v.  Groufe,  52  111.  421;  Latham  v.  Roach, 
72  111.  179;  Rev.  Stat.  Chap.  2,  §  27. 

Wall,  J.  Buchman  &  Co.,  the  plaintiffs  in  error,  sued  out 
a  writ  of  attachment  against  Richard  P.  Dodds,  the  defendant 
in  error.  The  affidavit  charged  that  the  defendant  was  in- 
debted to  the  plaintiffs  upon  certain  promissory  notes  -in  the 
sum  of  $737.65,  and  that  he  had  fraudulently  conveyed  his 
property  within  two  years,  etc.  The  writ  of  attachment  was 
served  by  levying  upon  a  certain  town  lot  as  the  property  of 
tlie  defendant,  by  summoning  certain  persons  as  garnishees, 
and  by  reading  to  the  defendant.  The  plaintiffs  declared  in  as- 
sumpsit. The  defendant  filed  a  sworn  plea,  traversing  the  fraud 
charged  in  the  affidavit,  and  the  issue  being  submitted  to  a  jury 
was  found  for  the  defendant.  A  motion  for  a  new  trial  was 
overruled,  and  judgment  was  rendered  against  the  plaintiffs 
for  all  costs  of  suit.  This  was  error.  Sec  27,  Chap.  11,  Rev. 
Stat.,  provides  that  in  such  cases  if  the  issue]shall  be  found  for  the 
plaintiff,  the  defendant  may  plead  or  demur  to  the  action  as  in 
other  cases,  but  if  found  for  the  defendant,  the  attachment  shall 
be  quashed,  and  the  cost  of  the  attachment  shall  be  adjudged 
against  the  plaintiff;  but  the  suit  shall  proceed  to  final  judg- 
ment, as  though  commenced  by  summons.  The  judgment  was 
general  against  the  plaintiff  for  all  costs  and  seems  to  have  been 
intended  as,  and  was,  a  final  disposition  of  the  case.  The  find- 
ing of  the  issue  on  this  plea  only  disposed  of  the  writ  of  at- 
tachment, and  carried  the  cost  of  the  attachment  against  the 
plaintiff,  but  the  judgment  went  further  by  awarding  all  costs 
against  the  plaintiff',  and  by  disposing  of  the  suit.  The  proper 
course  was  as  pointed  out  by  the  statute  to  quash  the  writ  of 
attachment,  tax  the  cost  of  the  attachment  against  the  plaintiff, 
and  proceed  with  the  suit  to  final  judgment  as  though  com- 
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menced  by  Bummons.  The  plaintiffs  in  error  insist  that  the 
court  erred  in  instructing  the  jury,  that  before  they  were  war- 
ranted in  finding  for  the  plaintiff  upon  the  issue,  they  must  be 
satisfied  from  the  evidence  that  the  defendant  had  fraudulently 
conveyed  his  property  as  alleged.  Upon  the  authority  of  thejcases 
of  Herrick  v.  Gary,  83  111.  85,  and  Gares  v.  Caldwell,  90  111. 
612;  this  instruction  is  objectionable.  It  places  the  stand- 
ard of  proof  higher  than  the  law  demands  in  controversies 
of  this  character,  as  was  said  in  the  case  first  cited.  It  is 
enough  that  the  jury  shall  believe  from  the  evidence  that  the 
essential  facts  are  true,  and  they  may  so  believe  though  the 
evidence  is  not  snfiicient  to  produce  in  their  minds  a  substan- 
tial degree  of  satisfaction.  In  this  case  where  the  purpose  and 
motives  of  the  defendant  were  prominently  under  discussion, 
we  think  such  an  instruction  was  calculated  to  mislead,  and 
should  not  have  been  given;  other  errors  have  been  assigned, 
but  we  regard  them  as  not  important,  and,  therefore,  will  not 
refer  to  them.  The  judgment  is  reversed  and  the  cause,  re- 
manded for  another  trial. 

Eeversed  and  remanded. 


Stix  &:Co. 

V. 
ElCHARD   P.  DoDDS. 

Practice  in  attachment. — ^This  case  involves  the  same  qnesiions  as  the 
preceding  and  is  reversed  for  the  same  reasons. 

Ebbob  to  the  Circuit  Court  of  Saline  county;  the  Hon.  M. 
C.Crawford,  Judge,  presiding.     Opinion  filed  April  2,  1880. 

Mr.  H.  H.  Haebis,  for  plaintiffs  in  error.  • 

Mr.  James  M.  Gbegg  and  Messrs.  Tanneb  &  Wilbanks,  for 
defendant  in  error. 
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Wall,  J.  This  case  is  in  all  sabstantial  matters  like  the 
case  of  Bachman  v.  Dodds,  and  the  views  expressed  in  that 
case  are  applicable  here. 

Judgment  reversed  and  cause  remanded  for  another  triaL 

Beversedand  remanded. 


Thomas  P.  Caspeb  et  al. 

V. 

The  People,  use,  etc. 

1.  Official  bokd — Liability  of  bubbtibs.— In  an  addon  npon  the  offi- 
cial bond  of  a  constable  against  him  and  his  sureties,  for  selling  exempt 
property,  only  single  damages  can  be  recovered.  The  statute  providing  for 
the  recovery  of  double  damages  in  such  cases  does  not,  in  express  terms  or  by 
necessary  implication,  make  the  sureties  upon  such  bond  liable  for  more  than 
single  damages.  The  penalty  of  double  damages  can  be  enforced  only  against 
the  officer. 

2.  ScHBDULB.— There  must  be  a  substantial  compliance  by  the  debtor 
with  the  law  requiring  him  to  present  to  the  officer  a  schedule  of  his  per- 
sonal property.  Handing  to  the  officer  a  paper  purporting  to  contain  a  list 
of  such  property,  but  not  sworn  to,  is  not  a  sufficient  compliance  with  the 
statute,  and  the  officer  may  disregard  it 

Ai^PEAL  from  the  Circuit  Court  of  Union  county;  the  Hon. 
John  Dougherty,  Judge,  presiding.     Opinion  filed  April  2, 

1880. 

Mr.  M.  C.  Crawford,  for  appellant;  cited  Eev.  Stat.  1877, 
485;  Smyth  on  Homesteads,  §  15;  Pace  v.  Vaughan,  1  Gilm. 
30;  Vaughan  v.  Thompson,  15  IlL  39;  Eev.  Stat  1877,  740. 

Wall,  J.  This  suit  was  begun  before  a  justice  of  the  peace, 
and  was  removed  by  appeal  to  the  Circuit  Court  of  Union 
county.  It  was  brought  upon  the  official  bond  of  Casper,  a 
constable,  to  recover  damages  arising  from  the  sale  of  a. lot  of 
hogs  levied  upon  by  Casper,  under  an  execution  issued  in  favor 
of  Jane  Brandon,  against  James  W.  Finch,  on  the  alleared 


Fourth  District — ^February  Term,  1880.    29 

Gasper  v.  The  People. 

ground  that  the  property  was  exempt  from  levy  and  sale  on 
execution.  Fincli  was  the  head  of  a  family,  and  resided  with 
the  same.  During  his  temporary  absence  from  home,  the  con- 
stable having  the  execution  in  his  hands  to  collect,  went  to  the 
residence  of  Finch,  in  Union  county  and  made  the  levy.  He 
was  informed  at  that  time  by  the  wife  of  Finch,  that  Finch 
was  then  in  the  State  of  Missouri  at  work  upon  a  farm.  On 
the  26th  April,  1878,  Finch  met  Casper  at  the  residence  of  the 
latter,  and  in  the  course  of  their  conversation  Casper  advised 
him  to  make  out  his  schedule  under  the  exemption  laws,  but 
Finch  declared  that  he  would  not  do  so.  They  met  again  on 
the  2d  of  May,  when  this  advice  was  repeated.  The  sale 
occurred  on  the  4th  May.  Just  as  it  was  beginning.  Finch 
handed  Casper  a  paper  purporting  to  be  a  schedule  of  his  per* 
sonal  property.  It  was  signed,  but  not  sworn  to.  The  oflBcer 
proceeded  with  the  sale.  The  evidence  showed  the  hogs  were 
worth  from  sixty  to  one  hundred  dollars,  the  witnesses  varying 
in  their  estimates  between  these  figures.  The  jury  in  the  cir- 
cuit court  found  for  the  plaintiff  and  assessed  the  damages  at 
one  hundred  and  seventy  dollars,  and  judgment  was  entered 
upon  this  verdict.  At  the  instance  of  the  plaintiff  and  against 
the  objection  of  the  defendant,  the  court  gave  the  jury  the 
following  instruction:  "The  court  further  instructs  you  for 
the  plaintiff  that  if  you,  upon  a  preponderance  of  evidence, 
find  the  issue  for  the  plaintiff,  in  that  case  you  will  find  the 
debt  two  thousand  dollars,  the  amount  of  the  bond  offered  in 
evidence,  and  assess  the  damages  at  double  the  value  of  the 
hogs  sold  by  the  constable."  By  this  instruction  the  jury 
were  required,  if  they  found  for  the  plaintiff,  to  assess  the 
damages  at  double  the  value  of  the  property.  It  is  objected 
that  in  a  suit  upon  the  official  bond  of  the  constable  for  selling 
exempt  property,  he  and  his  sureties  are  liable  for  single  dam- 
ages only. 

We  think  this  point  is  well  taken.  Sec.  17,  Chapter  62,  Ee- 
vised  Statutes,  provides:  "  If  any  officer,  by  virtue  of  any  exe- 
cution or  other  process,  *****  shall  take  or  seize 
any  of  the  articles  of  property  exempted,  as  herein  provided, 
from  levy  and  sale,  such  officer    *    *  ^  *    shall  be  liable  to 


30  Appellate  Courts  of  Illinois. 

Casper  v.-  The  People. 

the  party  injured,  for  double  the  value  of  the  property  so  ille- 
gally taken  or  seized,  to  be  recovered  by  action  of  trespass, 
with  costs." 

It  will  be  observed  that  the  penalty  here  provided  for  is 
against  the  officer,  and  is  not  by  the  express  terms  of  the  sec- 
tion, or  by  necessary  implication,  recoverable  of  his  sureties 
on  his  official  bond.  Penalties  are  never  extended  by  impli- 
cation, nor  are  sureties  ever  held  beyond  what  is  clearly  with- 
in the  scope  and  purpose  of  their  undertaking.  The  remedy 
here  prescribed — trespass — is  well'adapted  to  a  suit  against  the 
officer  alone,  but  is  not  appropriate  when  an  instrument  under 
seal  is  the. foundation  of  the  action,  and  it  would  not,  probably, 
have  been  designated,  if  it  had  been  intended  <b  make  the  sure- 
ties liable.for  the  penalty.  Pace  v.  Vaughn,  1  Gilm.  30 ;  Vaughn 
V.  Thompson,  16  IlL  39.  The  execution  came  to  the  hands  of 
the  officer^  April  12,  1878,  and  the  parties  seem  to  have  tried 
the  case  upon  the  theory  that  it  was  controlled  by  the  act  of 
1877,  in  relation  to  the  exemption  of  personal  property.  By  that 
act  "  the  head  of  a  family  residing  with  the  same,  may  claim  as 
exempt  necessary  wearing  apparel,  Bibles,  school  books  and 
family  pictures,  and  four  hundred  dollars  worth  of  other  prop- 
erty, to  be  selected  by  him,  such  selection  not  to  include  money, 
salary  or  wages  due  him  from  any  other  person  or  corporation." 
Section  1. 

"Whenever  any  debtor  wishes  to  avail  himself  of  thel)en- 
efit  of  the  act,  he  is  required  to  make  a  schedule  of  all  his  per- 
sonal property,  including  money  on  hand  and  debts  due  him, 
and  deliver  the  same  to  the  officer,  which  schedule  must  be 
subscribed  and  sworn  to  by  the  debtor."    Section  2. 

The  paper  called  a  schedule  in  this  case  was  not  sworn  to, 
and  therefore  was  not  in  compliance  with  the  act  of  1877,  and 
the  officer  was  not  bound  to  notice  it  It  is  not  available  as  a 
selection  under  the  former  act,  for  it  does  not  profess  to  be  a 
selection,  but  was  evidently  intended  as  a  schedule  under  the 
act  of  1877.  Had  it  been  in  proper  form  and  presented  in  apt 
time,  the  officer  should  have  summoned  three  house-holders  to 
appraise  the  property,  etc.,  etc.,  suffering  the  debtor  to  select 
such  as  he  might  desire  to  retain,  not  exceeding  the  aggregate 
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amoant  exempt;  the  remainder  to  be  sold,  etc.,  as  provided 
in  the  second  clause  of  Section  2. 

At  the  instance  of  the  plaintiif,  the  court  gave  the  following 
instruction:  "The  court  instructs  you  that  if  it  appears  from 
the  evidence  that  James  W.  Finch,  on  the  fourth  day  of  May, 
A.  D.  1878,  was  the  head  of  a  family,  and  was  residing  with 
the  same,  then  he  was  entitled  to  hold  '  exempt  from  levy  and 
sale  four  hundred  dollars'  worth  of  property,  to  be  selected  by 
him,  in  addition  to  the  property  specifically  exempt  by  law  in 
kind,'"  and  refused  the  following  asked  by  defendant:  "The 
court  further  instructs  you,  as  a  matter  of  law,  that  whenever 
any  debtor  against  whom  an  execution,  writ  of  attachment,  or 
distress  warrant  has  been  issued,  desires  to  avail  himself  or 
herself  of  the  benefit  of  the  exemption  law  of  this  State,  he  or 
she  shall  make  a  schedule  of  all  his  or  her  property  of  every 
kind  and  character,  including  money  on  hand  and  debts  due 
and  owing  to  the  debtor,  and  deliver  to  the  oflScer  having 
the  execution,  writ  of  attachment,  or  distress  warrant,  which 
said  schedule  shall  be  subscribed  and  sworn  to  by  the  debtor; 
and  any  property  owned  by  the  debtor,  and  not  included  in 
the  schedule,  shall  not  be  exempt,  as  aforesaid;  and  that  unless 
you  believe  from  the  evidence  that  said  schedule  has  been 
made  or  tendered  to  the  officer  before  or  at  the  time  of  the  sale 
of  the  property  under  the  execution,  you  shall  find  the  defend- 
ant '  not  guilty.' "  ^ 

Now  if  the  case  was  governed  by  the  act  of  1877,  as  was 
assumed  in  the  plaintiff's  instruction,  it  was  error  to  refuse 
this  instruction  asked  by  defendant. 

The  sixth  and  seventh  instructions,  given  at  the  instance  of 
the  plaintifi^,  were  based  upon  the  assumption  that  the  sched- 
ule offered  was  in  compliance  with  the  statute  and  required  the 
officer  to  desist  from  further  proceedings  until  the  property 
was  appraised,  and  the  amount  exempt  set  apart  to  the  debtor. 
For  the  reason  already  stated  this  assumption  was  unsound, 
and  these  instructions  were  erroneous.  / 

We  deem  it  unnecessary  to  notice  other  assignments  of  error. 
The  judgment  is  reversed  and  the  cause  remanded. 

Keversed  and  remanded. 
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Hebbebt  Jenney 

V. 

Geobge  W,  Jackson  et  al, 

1.  F1XTUBE8. — An  engine  and  machinery  used  for  manufactiiring  pnrpoaes, 
and  described  in  a  deed  of  trust  as  personal  property,  but  so  fixed  that  they 
cannot  be  removed  without  tearing  down  the  walls  of  the  building  where 
they  are  placed,  are  fixtures,  and  pass  as  a  part  of  the  realiy  under  the  trust 
deed.  The  mere  description  of  them  in  the  deed  as  personal  property,  does 
not  make  them  so,  nor  estop  the  party  from  asserting  their  true  character  as 
fixtures. 

2.  Taking  posbbbsion  ukdeb  trust  debd.^Li  order  for  the  trustee  to 
take  possession  of  such  property  under  the  deed  of  trust,  it  is  not  necessary 
that  he  should  remove  the  property  to  the  ii^jury  of  the  premises.  The  plac- 
ing by  him  of  an  agent  in  charge  of  the  property  and  acting  under  his  orders, 
is  sufficient,  even  though  such  agent  was  the  former  superintendent  of  the 
company. 

3.  Action  at  law. — Although  defendants  may  have  had  au  acUon  at 
law,  by  way  of  trial  of  the  right  of  property,  yet,  if  the  action  of  the  sheriff 
had  proceeded  to  the  point  threatened — ^tearing  down  the  wall  and  removing 
the  property — ^it  is  manifest  the  remedy  at  law  would  have  been  inadequate, 
and  in  such  a  case  a  court  of  equity  has  jurisdiction  by  iigunction  to  prevent 
a  threat^n.?d  wrong. 

Errok  to  the  Circuit  Court  of  Harding  county;  the  Hon. 
M.  0.  Crawford,  Judge,  presiding.  Opinion  filed  April  2, 
1880. 

Mr.  James  M.  "Warren,  for  plaintiff  in  error;  as  to  the 
right  of  equitable  interference,  cited  2  Story's  Eq.  §  §  827,  928. 

A  director  of  a  corporation  may  loan  to  the  corporation 
money  for  its  benefit,  and  may  recover  the  same:  Twin  Lick 
Oil  Co.  V.  Marberry,  1  Otto,  587;  Merrick  v.  Peru  Coal  Co. 
61  111.  472;  Pierce  v.  Patrick,  3  Met  4;  Angell  and  Ames  on 
Corporations,  §  389. 

A  debtor  may  sell  his  property  at  a  fair  price,  even  with  the 
avowed  intention  of  defeating  an  honest  claim,  if  no  lien  exists 
to  forbid  it:  Waddams  v.  Humphrey,  22  111.  661. 

Messrs.  Morris  &  Clark,  for  defendants  in  error;  that  a  con- 


Fourth  District — February  Term,  1880.    33 

Jenney  v.  Jackson. 

veyance  of  property  to  a  trustee  is  void,  if  it  does  not  clearly 
declare  the  use  for  which  it  is  conveyed,  cited  Grover  v.  Wake- 
man,  11  Wend.  200;  1  Am.  Lead  Cas.  62;  2  Story's  Eq. 
§979. 

Every  grant  to  hinder  or  delay  creditors  is  void:  Eev.  Stat. 
1S74,  540. 

As  to  proof  of  fraud:  Bryant  v.  Simoneau,  51  111.  324;  Keed 
v.  Xoxon,  48  111.  323. 

As  to  effect  of  a  mortgagor  retaining  possession  of  the  notes 
for  which  the  mortgage  was  executed:  Bullock  v.  Narrott,  49 
111.  62. 

Of  the  misapplication  of  chattel  property  covered  by  a  mort- 
gage: Wait  V.  Denison.  51  111.  319. 

Allowing  the  mortgagor  to  retain  and  sell  the  property  in 
the  usual  course  of  trade:  Davis  v.  Hansom,  18  111.  396;  Ogden 
V.  Stewart,  29  111.  122. 

A  debtor  in  failing  circumstances  can  only  assign  his  prop- 
erty for  the  benefit  of  his  creditors:  Nesbitt  v.  Digby,  13  111. 
387;  Phelps  v.  Curts,  80  111.  109. 

Notice  to  a  creditor  of  an  assignment,  where  possession  is 
not  taken  by  the  assignee,  does  not  afiect  his  right  to  seize  the 
property:  Meeker  v.  Wilson,  1  Gall.  419. 

Allegations  and  proof  should  correspond:  Harrison  v.  Nixon, 
9  Pet.;  Perry  on  Trusts,  590. 

Complainant  has  a  remedy  at  law:  Laws  1875,  69;  High  on 
Injunctions,  21 ;  Cooley  on  Torts,  22. 

The  property  in  question  is  personal  property:  Kelly  v. 
Austin,  46  111.  157;  Cooley  on  Torts,  427,  429,  432. 

Wall,  J.  Tlie  appellant  filed  his  bill  in  chancery,  making 
the  appellees  parties  defendant.  Tlie  bill  alleged  that  the 
Mineral  City  Mining  and  Smelting  Company,  a  corporation  en- 
gaged in  the  business  of  lead  mining  in  Hardin  Co.,  Illinois, 
was  on  the  14th  May,  1874,  the  owner  and  possessor  of  a 
large  tract  of  land,  and  a  large  amount  of  machinery,  such  as 
engines,  boilers,  pumps,  belts  and  ropes,  and  a  lot  of  mining 
tools  and  other  implements,  and  appliances  necessary  in  con- 
ducting said  business.     The  engines  and  boilers  were  attached 
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to  the  soiL  On  the  day  above  named,  said  company  executed 
to  Herbert  Jenney,  the  appellant,  a  deed  of  trust  on  all  its 
property  to  secure  the  payment  of  a  loan  of  $35,000,  which 
had  been  authorized  by  tlie  Board  of  Directors  on  the  18th 
March,  1874.  This  loan  was  for  the  purpose  of  discharging 
sundry  liabilities  of  the  company,  then  pressing  for  payment, 
and  was  to  be  divided  into  notes  of  the  denomination  of 
$625  and  $1,250,  to  be  issued  and  made  payable  at  the 
First  National  Bank  of  Cincinnati,  Ohio,  one  year  after  date, 
bearing  ten  per  cent  interest  after  maturity.  These  notes 
were  taken  mainly,  if  not  altogether,  by  the  stockholders  of  the 
company  who  were  merchants,  and  other  business  men  in  the 
city  of  Cincinnati.  Tlie  deed  provided  that  the  property 
should  remain  in  possession  of  the  company  until  the  ma- 
turity of  the  notes;  and  that  the  company  might,  in  the  mean 
time,  conduct  its  business  in  the  ordinary  way;  but  that  in  the 
event  of  default,  or  of  any  effort  to  sell  any  of  said  personal 
property,  or  in  case  of  the  seizure  of  the  same  under  any  legal 
process,  then  the  trustee  might  at  once  take  possession.  Pro- 
vifiion  was  made  for  the  sale  of  any  or  all  of  the  property  in 
case  of  default,  and  for  the  management  of  the  estate  until  a 
sale,  and  for  the  execution  of  the  trust,  the  details  whereof 
need  not  be  here  set  out.  At  the  April  term,  1875,  of  the  Hardin 
Circuit  Court,  judgments  were  rendered  against  the  company 
in  favor  of  Peter  Merguard,  Joseph  Bridges,  and  Leich  & 
Lemeke  for  the  respective  amounts  of  $194,  $653.50  and 
$61.78,  and  on  the  27th  April,  1875,  executions  upon  these 
judgments  were  placed  in  the  hands  of  George  W.  Jackson, 
Sheriff  of  said  Hardin  county.  The  sheriff  on  the  4th  of  May, 
indorsed  on  the  executions  a  levy  upon  certain  steam  engines, 
boilers  and  machinery.  These  engines  and  boilers  were  8ta> 
tionary,  being  attached  to  the  soil,  and  could  not  be  removed 
without  tearing  down  the  walls,  and  thereby,  greatly  injur- 
ing the  property.  Notice  was  served  on  the  sheriff,  advising 
him  of  the  claim  of  the  trustee,  and  warning  him  from  ftrr- 
ther  proceedings;  and  it  is  alleged  that  he  did  desist  until  the 
plaintiffs  in  the  executions  indemnified  him  against  loss,  when 
he  determined  to  proceed,  and  was  threatening  to  tear  down  the 
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walls  and  remove  the  machinery.  An  injunction  was  obtained, 
and  the  sheriff  thereupon  desisted* 

The  defendants  answered  the  bill,  admitting  the  making  of 
the  deed  of  trust,  but  deny  that  the  notes  mentioned  therein, 
are  or  were  bona  jide^  and  charge  that  the  transaction  was 
fraudulent;  that  the  sum  of  $35,000  was  not  raised;  that  the 
deed  of  trust  was  intended  to  hinder  and  delay  the  creditors  of 
the  company,  and  alleges  that  before  the  maturity  of  the  notes 
the  company  was  permitted  to  sell  and  dispose  of  a  quantity 
of  cord- wood,  cut  upon  the  land,  and  a  large  lot  of  old  castings 
and  fluor  spar,  all  of  which  were  included  in  said  deed,  and 
would  amount  to  between  three  and  four  thousand  dollars  in 
value;  and  alleges  other  matters,  not  very  important,  as  evi- 
dence of  fraudulent  purpose  on  the  part  of  the  company  and 
the  trustee. 

Upon  a  final  hearing  the  circuit  court  found  that  the  alle- 
gations of  the  bill  were  not  sustained  by  the  evidence.  The 
bill  was  dismissed  and  damages  were  awarded  upon  the  injunc- 
tion bond  in  the  sum  of  $1,108.20,  being  the  amount  of  the 
judgments  above  referred  to,  and  $200  for  attorney's  fees.  It 
is  urged  in  the  argument  for  the  appellees  that  the  property  in 
question  is  personalty,  and  should  be  so  regarded  in  disposing 
of  the  case. 

It  is  true  that  in  the  deed  of  trust  there  is  a  full  and  com- 
plete enumeration  of  all  the  various  articles  of  machinery,  such 
as  engines,  boilers,  pumps,  belts,  ropes,  etc.,  including  the 
property  here  involved;  all  of  which  is  referred  to  as  personal 
property,  and  it  is  contended  that  as  it  has  been  so  termed  in 
the  deed  of  trust,  it  must  be  so  treated  by  the  court.  The 
property  levied  upon  by  the  sheriff,  and  which  he  was  enjoined 
from  selling,  was  "one  steam  engine  and  fixtures,  and  two 
boilers  in  the  boiler  house."  Complainant  proved  by  John  O. 
Smart  that  this  property  "  was  attached  to  the  realty,  and  could 
not  be  removed  without  injury  to  the  realty."  This  was  the 
only  proof  on  the  point,  and  must  be  deemed  conclusive.  Not- 
withstanding the  fact  that  the  property  was  designated  in  the 
deed  of  trust  as  personalty,  we  have  no  doubt  that  if  it  was  then 
attached  to  the  realty,  as  stated  by  the  witness  Smart,  it  was 
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not  personal  but  real  property,  and  would  have  passed  with 
the  land  by  a  conveyance  of  the  latter,  and  to  call  it  personalty 
was  to  misdescribe  it,  in  a  legal  sense. 

It  is  not  necessary  to  refer  to  authority  upon  a  subject  so 
elementary,  and  unless  the  mere  fact  that  it  was  termed  per- 
sonal property  in  the  deed  of  trust,  changes  its  legal  character, 
it  must  be  regarded,  as  it  indeed  was,  a  part  of  the  realty,  and 
therefore  well  conveyed  by  the  deed  of  trust.  The  declaration 
that  it  was  real  estate  would  not  have  made  it  so;  nor  do  we 
appreciate  the  force  of  the  proposition  that  it  is  rendered  per- 
sonalty simply  because  so  referred  to  and  specified  by  the  com- 
pany in  the  deed.  Unless  there  is  some  ground  of  estoppel 
whereby  the  trustee  and  his  cestuis  que  trust  are  barred  from 
asserting  tlie  true  character  of  the  property,  it  will  be  consid- 
ered, judicially,  as  though  such  designation  had  not  been  em- 
ployed. Is  there  any  principle  of  estoppel  which  can  fairly 
be  applied  here?  None  has  been  suggested,  and  none  occurs 
to  us. 

It  is  not  apparent  how  the  language  of  the  deed  of  trust,  in 
this  respect,  could  have  misled  any  one  interested  to  do  or 
refrain  from  doing  anything  which  he  would  not  have  done  or 
forborne  under  other  circumstances.  If  the  property  must 
indeed  be  regarded  as  personalty,  it  is  apparent  the  deed  of 
trust  was  not  so  acknowledged  as  to  make  it  valid  under  our 
statute  in  relation  to  chattel  mortgages. 

At  the  common  law  all  sales  and  pledges  of  personal  prop- 
erty were  deemed  invalid,  unless  the  possession  accompanied 
the  title.  Where  a  vendor  or  pledgor  retains  possession,  the 
transaction  is  held  fraudulent  and  void.  Such  has  been  the 
ruling  from  Twynes'  case,  decided  in  the  reign  of  Elizabeth, 
down  to  the  present,  by  a  continuous  line  of  adjudications  in 
all  the  courts  of  England  and  the  United  States.  These  decis- 
ions are  in  the  main  harmonious,  all  holding  that  the  omission 
to  give  possession  is  evidence  of  fraud;  and  in  this  State  it  is 
held  conclusive.  The  statute,  however,  provides  that  the  mort- 
gagor may  retain  possession  when  consistent  with  the  terms 
of  the  deed;  and  the  transaction  becomes  valid  and  binding  as 
to  all  persons  when  the  deed  is  acknowledged  before  a  justice 
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of  the  peace  of  the  proper  precinct,  and  so  noted  in  the  docket 
of  the  justice,  and  when  the  mortgage  is  duly  recorded  in  the 
proper  county. 

And  while  actual  notice  of  such  an  instrument,  not  properly 
acknowledged  or  recorded,  will  not  render  the  instrument 
valid  as  to  third  parties,  yet  if  the  mortgagee  reduces  the  prop- 
erty to  his  possession  before  the  rights  of  others — purchasers 
or  judgment  creditors — have  accrued,  the  transaction  will  be- 
come valid  and  binding  as  though  possession  had  accompanied 
the  instrument  at  its  execution.  Frank  v.  Miner,  50  III.  444. 
So  here,  if  the  trustee  got  possession  under  the  terms  of  the 
deed  of  trust  before  the  executions  become  a  lien  by  delivery 
to  the  oflScer,  he  will  hold  the  property,  even  though  it  should 
be  regarded  as  personalty. 

Upon  a  careful  consideration  of  the  evidence,  we  are  inclined 
to  think  possession  was  taken  on  the  5th  of  April,  1875.  The 
sheriff  received  the  executions  on  the  27th  of  the  same  month. 
While  some  of  the  witnesses  testify  that  they  saw  no  evidences 
of  a  change  of  possession,  yet  it  is  clearly  shown  that  the  trus- 
tee did  all  that  could  be  done  to  that  end,  and  all  that  was 
necessary,  considering  the  nature  of  the  property  and  the  cir- 
cnmstances.  It  was  not  necessary  that  he  should  remove  these 
engines  or  boilers,  thereby  producing  injury  to  the  property 
wliich  he  was  holding  in  trust.  In  fact  his  duty  was  to  pro- 
tect and  preserve  the  estate,  and  to  that  end  he  was  bound  to 
use  all  such  means  as  were  within  his  power. 

The  company  did  surrender  possession  to  him,  and  he  did 
receive  the  same  and  did  place  an  agent  in  charge.  This  agent 
was  acting  under  his  orders  and  was  responsible  to  him. 

In  such  cases  the  change  of  managers  is  all  that  is  practica- 
ble. The  company  owning  and  mortgaging  the  property  was 
a  corporation  acting  only  through  its  agents  and  officials,  and 
though  it  18  true  that  Clark,  who  was  superintendent  before  the 
trustee  took  possession,  remained  in  the  same  capacity  after- 
wards, yet  we  deem  this  circumstance  not  important.  lie  was 
no  longer  the  agent  of  the  company,  but  was,  and  so  repre- 
sented himself,  the  agent  of  the  trustee.  Brown  v.  Riley,  22 
111.  45;  Reed  v.  Wilton,  Ibid,  377.    Nothing  more  could  have 
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been  done  short  of  the  actual  removal  of  the  property,  which» 
as  we  have  said,  would  have  been  not  only  unnecessary,  bat 
injurious  to  the  trust  estate,  and  therefore  not  permissible. 

So  that  whether  the  engines  and  boilers  in  question  be 
regarded  as  realty  or  personalty,  the  trustee  will  hold  them  as 
against  these  execution  creditors  if  the  transaction  was  b<yna 
fide^  and  this  brings  us  to  a  point  urged  with  much  confidence 
in  the  answer  and  argument  of  the  appellees,  viz:  that  the 
whole  scheme  was  fraudulent  because  a  mere  device  to  cover  up 
the  [property  of  the  corporation  for  the  benefit  of  the  stock- 
holders, and  that  there  was  in  fact  no  money  raised  for  the 
benefit  of  the  corporation  by  means  of  the  deed  of  trust,  and 
the  notes  thereby  secured.  We  think  the  evidence  does  not 
sustain  the  appellees  in  this  position,  but  that,  on  the  contrary, 
it  strongly  preponderates  the  other  way.  Without  discussing 
the  testimony  in  detail,  it  suffices  to  say  that  in  our  judgment 
the  hoiia  fides  of  the  transaction  is  proven,  and  that  as  it  will 
serve  no  useful  purpose  to  recite  and  analyze  the  evidence,  we 
need  do  no  more  than  thus  announce  the  impression  it  has  pro- 
duced upon  us.  It  is  argued,  however,  that  the  complainant 
had  his  remedy  at  law,  and  that  therefore  equity  has  no  juris- 
diction of  this  controversy.  It  is  suggested  that  this  remedy 
at  law  might  have  been  by  trial  of  the  right  of  property  under 
the  statute,  or  by  action  of  trespass  or  replevin. 

It  is  manifest  these  remedies  would  have  been  inadequata 
If  the  action  of  the  sheriff  had  gone  to  the  point  he  threatened, 
tearing  down  the  brick  work  and  removing  the  engines  and 
boilers  from  their  attachments,  great  injury  would  have  fol- 
lowed— probably  of  an  irreparable  character.  The  value  of 
these  engines  and  boilers  was  greatly  enhanced  by  the  fact  that 
they  were  set  up  in  a  position  to  be  used  in  operating  the 
mines  and  in  presenung  the  property  of  the  company  when 
mining  operations  were  not  in  actual  process,  and  it  is  apparent 
that  their  removal  under  the  circumstances  would  have  occa- 
sioned unusual  damages. 

It  would  be  a  reproach  to  the  law,  if  one  must  submit  to 
such  loss  and  inconvenience  as  here  threatened,  and  depend 
wholly  upon  obtaining  relief  by  the  recovery  of  damages  at  the 
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end  of  litigation.  This  is  not  necessary.  A  court  of  equity 
has  jurisdiction  in  such  a  case  and  may  by  the  process  of  injunc- 
tion prevent  the  commission  of  the  wrong,  and  especially  will 
it  interfere  when  the  estate  is  held  in  trust,  and  when  the  trus- 
tee seeks  its  aid  in  preserving  the  property.  Story's  Eq.  Jur.  Sec 
828,  861 ;  Adams'  Eq.  208.  Upon  the  whole  case,  we  are  of 
opinion  tlie  decree  is  erroneous,  and  it  is  accordingly  reversed 
and  the  cause  remanded,  with  instructions  to  grant  the  relief 
sought  in  the  bill  and  make  the  injunction  perpetual. 

Reversed. 


BOBERT  BtERS 
V. 

William  E.  Alcorn. 


1.  Sttrety— CoNTBiBUTiON— -DiscHARGB  IN  BANKRUPTCY. — Discharge 
of  a  Burety  in  bankruptcy  cannot  be  pleaded  as  a  defense  to  a  claim  by  his 
(x>-8nret7  for  contribation,  where  payment  of  the  debt  has  been  made  by  such 
co-surety. 

2.  Inbufficibnt  dkscbiption  of  liabilities.— In  composition  proceed- 
inf^,  in  the  statement  of  debts  due,  the  note  in  question  was  described  as 
"  payable  to  R.  J.  McKenney."  The  payee  of  the  note  was  the  firm  of  R.  J. 
McEenney  &  Co.,  composed  of  five  persons.  Held,  there  was  not  a  sufficient 
statement  of  the  name  of  the  payee,  to  discharge  the  bankrupt  of  his  lia- 
bility as  surety  on  such  note  to  the  payee. 

3.  Composition— pARTiEft— Contingent  liability.— In  such  compo- 
sition proceedings,  the  name  of  appellee  as  co-surety  on  such  note  with  one 
of  the  bankrupts,  did  not  appear  in  the  statement  of  liabilities  of  the  bank- 
rupts, he  was  not  made  a  party  thereto  in  any  w£^,  and  his  right  to  contribn- 
tion  from  his  co-surety  is  not  affected  thereby. 

Eeeob  to  the  Circuit  Court  of  Richland  county;  the  Hon- 
James  C.  Allen,  Judge,  presiding.  Opinion  filed  April  2, 
1880. 

Messrs.  Bell  &  Gbeen  and  Mr.  R  8.  Canbt,  for  plaintiff 
In  error;  that  the  composition  proceedings  were  binding  upon 
all  creditors  therein  named,  cited  Bump  on  Bankruptcy,  593. 
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A  surety  cannot  recover  against  a  principal  who  has  been  dis- 
diarged  in  bankruptcy:  Lipscomb  v.  Grace,  26  Ark.  231. 

To  a  bill  by  a  surety  for  contribution  by  his  co-surety,  the 
principal  debtor  must  be  a  party:  Rainey  v.  Yarborough,  2 
Ired.  249;  Trescatt  v.  Smyth,  1  McCord,  300. 

In  equity,  the  insolvency  of  the  principal  must  be  shown: 
Sloo  V.  Pool,  15  111.  47. 

Costs  and  attorneys'  fees  of  surety  cannot  be  recovered  of  a 
co-surety:  1  Parsons  on  Contracts,  33;  Boardman  v.  Paige,  11 
N.  H.  431. 

Messrs.  Wilson  &  Hutchinson,  for  defendant  in  error;  cited 
U.  S.  Eev.  Stat.  §  5068;  Clement  v.  Longely,  2  Xev.  &  M.; 
Goss  V.  Gilson,  8  Humph,  197;  Eberhardt  v.  Wood,  2  Tenn. 
Ch.  488;  Dunn  v.  Sparks,  1  Ind.  397;  Kerr  v.  Clark,  11 
Humph,  77;  Guild  v.  Butler,  122  Mass.  500;  5  Waite's  Actions 
and  Defenses,  225. 

Wall,  J.  Byers  &  Boody  were  a  firm,  composed  of  Alex- 
ander L.  Byers  and  George  W.  Boody;  and  A.  L.  &  R.  Byers 
were  a  firm,  composed  of  the  said  Alexander  L.  Byers  and 
Kobert  Byers,  the  plaintiff  in  error,  who  was  the  defendant  in 
the  court  below.  On  the  9th  day  of  December,  1874,  the  firm 
of  Byers  &  Boody  borrowed  of  R.  J.  McKenney  &  Co.,  of 
Vincennes,  Indiana,  the  sum  of  82,000,  and  gave  their  prom- 
issory note  for  that  amount,  and  of  that  date,  payable  ninety 
days  after  date,  at  the  Vincennes  Deposit  Bank,  Vincennes, 
Indiana,  with  interest  at  the  rate  of  ten  per  cent,  from  date 
until  paid,  and  providing  that,  if  the  note  should  be  collected 
by  suit,  the  judgment  should  include  the  reasonable  fee  of  the 
plaintiff's  attorney.  Before  this  note  was  delivered  to  R.  J. 
McKenney  &  Co.,  the  name  of  the  firm  of  A.  L.  &  R.  Byers 
was  added  as  surety,  and,  also,  the  name  of  William  E.  Alcorn, 
the  defendant  in  error,  and  the  complainant  in'the  court  below. 
The  relation  of  these  different  parties  to  the  note,  then,  was: 
Byers  &  Boody,  principals,  A.  L.  &  R.  Byers,  sureties,  and 
William  E.  Alcorn,  surety. 

A  suit  was  brought  on  this  note  to  the  April  term,  1875,  of 
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the  Richland  Circuit  Court,  against  the  firm  of  Byers  &  Boody, 
and  A.  L.  &  R.  Byers,  and  William  E.  Alcorn,  and  a  judg- 
ment was  recovered  against  all  the  defendants,  except  Robert 
Byers,  for  the  sum  of  $2,018.34,  damages,  and  8125,  attorneys' 
fee,  and  $29.50,  costs  of  suit;  which  judgment  was  paid  by 
William  E.  Alcorn,  the  defendant  in  error,  on  the  16th  day  of 
Jane,  1875,  and  amounted  at  that  time  to  the  sum  of  $2,166.10. 
Alexander  L.  Byers  died  alx)ut  February  1,  1877. 

On  the  6th  day  of  April,  1875,  Alexander  L.  Byers  and 
Robert  Byers,  as  individuals,  and  as  the  firm  of  A.  L.  &  R. 
Byers,  on  their  own  petition,  were  adjudged  voluntary  bank- 
rupts by  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Illinois.  Afterwards,  on  the  18th  day  of  May, 
1875,  at  a  meeting  of  their  creditors,  called  and  held  for  that 
purpose,  they  proposed  a  composition  with  all  their  creditors, 
partnership  and  individual;  which  composition  was  accepted 
by  a  nnanimous  vote  of  the  individual  creditors  of 'Alexander 
L.  Byers  and  Robert  Byers,  and  the  creditors  of  the  firm  of  A. 
L.  &  R.  Byers  there  present;  and  afterwards,  on  the  12th  day 
of  June,  1875,  the  said  composition  was  approved  and  con 
firmed,  on  due  notice  to  all  creditors,  by  the  decree  of  said 
District  Court,  and  was  made  binding  by  said  decree,  on  all 
the  individual  creditors  of  Alexander  L.  Byers  and  Robert 
Byers,  and  all  the  partnership  creditors  of  the  firm  of  A.  L.  & 
K  Byers,  whose  names  and  addresses,  and  the  amounts  of  debts 
due  to  whom,  are  shown  in  the  statement  of  assets  and  debts 
exhibited  by  said  bankrupts,  at  the  meeting  held  for  the  pur- 
pose of  said  composition. 

On  these  facts,  the  defendant  in  error,  William  E.  Alcorn, 
filed  his  bill  in  chancery,  in  the  Richland  Circuit  Court,  against 
the  plaintiff  in  error,  Robert  Byers,  at  the  April  term,  1877,  al- 
leging the  insolvency  of  the  firm  of  Byers  &  Boody,  and  of  the 
estate  of  Alexander  L.  Byers,  and  praying  for  a  decree  against 
the  said  Robert  Byers,  as  a  co-surety  on  the  said  note  to  R. 
J.  McKenney  &  Co.,  for  contribution,  as  to  one  half  of  the  sum 
of  money  paid  in  satisfaction  of  the  judgment  recovered  on 
said  note.  A  decree  was  rendered  as  prayed,  by  the  Circuit 
Court  of  Richland  county,  and  the  defendant  below,  the  plain- 
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tiff  in  error  here,  brings  the  record  to  this  court,  and  assigns 
the  rendition  of  said  decree  as  error. 

The  important  question  to  be  considered  is  whether  by  vir- 
tue of  the  bankruptcy  proceedings,  Eobert  Byers  has  been  so 
fer  discharged  of  all  liability  in  reference  to  this  note  and  the 
matters  growing  out  of  it,  as  to  relieve  him  from  the  duty  of 
contributing  to  his  co-surety,  Alcorn,  who  has  paid  the  whole 
debt.  The  discharge  in  this  case  is  to  A.  L.  &  S.  Byers,  as 
partners  and  individuals,  and  relieves  them  of  their  indebted- 
ness to  all  their  creditors  ^'  whose  names  addresses,  and  the 
amounts  due  to  whom  are  shown  in  the  statement  of  debts  and 
assests"  exhibited  by  the  bankrupts  at  the  meeting  of  the 
creditors  held  for  the  purpose  of  composition.  Was  the  plain- 
tiff in  error,  Eobert  Byers,  discharged  of  his  liability  to  the 
payee  of  the  note — and  if  so,  was  he  thereby  discharged  of  the 
subsequently  arising  demand  of  Alcorn  for  contribution?  In 
the  statement  of  assets  and  debts  presented  at  said  creditors' 
meeting,  the  principal  debt  was  described  as  a  note  payable  to 
"  R  J.  McKenney,  Vin.,  Ind."  The  payee  of  the  note  was 
the  firm  of  K.  J.  McKenney  &  Co.,  composed  of  five  persons, 
R.  J.  McKenney  and  four  others.  We  are  inclined  to  hold  the 
contraction  Vin.  Ind.  might  be  taken  to  indicate  Vincennes, 
Indiana,  more  especially  as  the  parties  all  reside  near  that 
place,  and  would,  and  doubtless  did  so  understand  the  contrac- 
tion. We  can  readily  see  that  it  might  convey  to  their  minds 
a  sufficient  knowledge  of  the  address,  and  while  the  same  may 
have  been  true  in  this  instance  as  to  the  name  of  the  creditor, 
yet  we  are  hardly  prepared  to  say  so,  and  are  disposed  to  think 
there  was  not  a  sufficient  statement  of  the  name  of  payee  of  the 
note  as  to  discharge  Eobert  Byers  of  his  liability  to  him.  This, 
however,  is  not  a  controversy  between  Byers  and  the  payee  of  the 
note;  it  is  between  him  and  his  co-surety,  Alcorn.  There  was 
no  statement  showing  that  Alcorn  was  a  creditor  of  A.  L.  & 
E.  Byers  as  individuals  or  partners.  There  was  nothing  in 
the  statement  showing  the  assets  and  debts  of  A.  L.  &  E.  By- 
ers that  indicated  Alcorn  as  their  creditor,  or  that  gave  his 
address  or  the  amount  due  him.  Indeed,  we  do  not  under- 
stand that  the  position  is  assumed  by  plaintiff  in  error,  that 
such  was  the  case. 
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The  answer  of  the  defendant  avers  "  that  the  name,  ad- 
dress and  amount  due  R.  J.  McKenney  &  Co.  appear  on 
the  statement  of  assets  and  debts  referred  to  in  the  decree 
of  discharge,  and  that  complainant  had  due  notice  of  the 
proceedings  in  bankruptcy,  and  had  an  opportunity  to  set  up 
any  claim  that  he  might  have  had  against  the  defendant,  and 
that  prior  to  the  payment  of  the  debt  the  whole  matter  had 
been  adjudicated  by  tlie  Bankrupt  Court,  and  the  defendant 
discharged  of  all  liability  in  respect  to  said  note  in  equity  as 
well  as  in  law,"  so  that  the  defense  is  placed  upon  the  ground 
tliat  the  name  and  address  of  R.  J.  McKenney  &  Co.  appear 
in  the  statement  of  assets  and  debts,  and  not  upon  any  pretense 
that  the  name  and  address  of  Alcorn,  and  the  amount  due  him 
as  a  creditor,  appear  in  said  statement    The  only  theory  upon 
which  the  defense  can  be  predicated,  is  that  by  reason  of  Byers 
being  discharged  of  his  liability  to  the  payee  of  the  note  he 
is  also  discharged  of  his  duty  to  contribute  to  his  co-surety, 
who  subsequently  paid  the  whole  debt.     "We  think  it  very 
clear  that  Alcorn  was  not  a  creditor  of  Byers  at  the  time  of 
this  creditors'  meeting,  nor  at  the  time  of  the  discharge,  and 
if  he  ever  had  a  claim  against  him  which  could  have  been 
proven  in  bankruptcy,  it  was  contingent  and  had  not  then 
matured*     The  bankrupt  law  recognizes  the  distinction  be- 
tween actual  and  contingent  liabilities,  and  there  is  a  provi- 
sion (Sec  5068)  by  which  in  all  cases  of  contingent  debts  and 
liabilities  contracted  by  the  bankrupt,  the  claim  may  be  proven 
up  with  the  right  to  share  in  dividends,  if  the  contingency 
happens  before  the  final  dividend,  or  the  present  value  of  the 
liability  may  be  ascertained  and  liquidated,  which  shall  then 
be  done  in  such  manner  as  the  court  may  order,  and  the  amount 
60  ascertained  may  be  proven.    And,  by  sections  5069  and 
6070,  provision  is  made  to  protect  persons  liable  as  indorsera, 
bail  surety,  guarantor  or  otherwise  for  the  bankrupt 

By  Sec  5117  U.  S.  Stat.,  it  is  provided  that  no  debt  created 
by  tie  fraud  «  *  ♦  *  of  the  bankrupt,  or  in  a  fiduciary 
capacity,  shall  be  discharged. 

Bee  5118  provides  that  no  discharge  shall  release,  discharge 
or  affect  any  person  liable  for  the  same  debt  for  or  with  the 
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bankrupt,  either  as  a  partner,  joint  contractor,  indorser,  surety 
or  otherwise,  and  by  section  5119,  it  is  provided  that  a  dis- 
charge duly  granted  shall,  subject  to  the  limitations  imposed 
by  the  preceding  sections,  release  the  bankrupt  from  all  debts, 
claims,  liabilities  and  demands  which  were  or  might  have  been 
proven  against  his  estate  in  bankruptcy.  This,  we  understand, 
refers  to  a  general  discharge  duly  granted — in  the  due  course 
of  proceedings — where  all  persons  have  the  right  to  present 
tlieir  claims  for  allowance,  whether  they  have  been  named  or 
in  any  manner  noticed  by  the  bankrupt^  but  does  not  apply  to 
the  decree  granted  in  composition  proceedings. 

Sec.  22  of  the  act  of  1874,  under  which  these  proceedings 
were  had,  among  other  things  provides:  "The  provisions  of  a 
composition  accepted  by  such  resolution,  in  pursuance  of  this 
section,  shall  be  binding  on  all  the  creditors  whose  names  and 
addresses  and  the  amounts  of  the  debts  due  to  whom  are  shown 
in  tlie  statement  of  the  debtor,  produced  at  the  meeting  at 
which'  the  resolution  shall  have  been  passed,  but  shall  not 
affect  or  prejudice  the  rights  of  any  other  creditors."  Alcorn 
was  not  named  as  a  creditor,  and  by  the  express  language  of 
the  act,  his  rights,  if  it  can  indeed  be  said  that  he  had  any  at 
tliat  time  capable  of  being  affected  or  prejudiced,  were  saved. 
Let  us  now  consider  briefly  the  character  of  the  relation  occu- 
pied by  co-sureties  to  each  other,  and  some  of  the  rights  and 
remedies  incident  thereto.  When  these  two  sureties  signed  the 
notes  in  question,  they  thereby  expressly  bound  themselves  to 
the  payee  for  the  whole  amount  of  the  note.  They  made  no 
express  contract  with  each  other.  It  was  early  settled  in 
courts  of  equity  that  where  one  surety  paid  the  debt  in  full  or 
paid  more  than  his  proportion,  he  had  an  equitable  claim  on 
his  co-surety  for  contribution,  upon  the  clear  ground  that  it 
would  be  against  equity  for  the  creditor  to  exact  or  receive 
payment  from  one  and  permit  or  by  his  conduct  cause  the 
other  debtors  to  escape,  and  it  is  said  by  Story,  vol,  1,  sec  493, 
tliat  the  "  relief  does  not  therefore  stand  upon  any  notion  of 
contract  express  or  implied  between  the  sureties  to  indemnify 
each  other  (as  has  sometimes  been  argued),  but  it  arises  from 
principles  of  equity  independent  of  contract."     As  the  right 
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depends  on  this  equitable'  principle,  it  is  immaterial  whether 
the  sureties  are  all  liable  upon  the  same  or  upon  different 
instruments,  provided  they  are  bound  for  the  same  principal 
and  for  the  same  engagement,  nor  whether  they  know  of  each 
others  liability.  Davis  v.  Humphrey,  6  M.  &  W.  167;  Deer- 
ing  V.  Earl  of  Winchelsea,  1  Cox,  321;  Cray  thorn  v.  S  win- 
bum,  14  Ves.  Sr.l69;  Craig  v.  Ankeny,  4  Gill  225;  Story's 
Eq.  Jnr.  495. 

In  all  these  authorities  it  is  distinctly  and  forcibly  announced 
that  the  right  of  contribution  rests  upon  the  equity  arising 
from  tlie  relation  of  the  parties,  and  not  from  any  considera- 
tion of  contract.  The  sole  jurisdiction  to  enforce  tliis  right 
was  originally  in  the  court  of  chancery,  in  which  tribunal  the 
right  was  first  asserted,  but  courts  of  law  afterwards  assumed 
it.  In  Craythorn  v.  Swinburn,  supra^  Lord  Eldon  remarked, 
referring  to  Deering  v.  Winchelsea:  "  Lord  Chief  Justice  Eyre 
decided  in  that  case  that  this  obligation  of  contribution  is  not 
founded  upon  contract,  but  on  a  principle  of  equity,  and  Sir 
Samuel  Romilly  has  very  ably  put,  what  is  consistent  with 
every  idea,  that  after  the  principle  has  been  universally  acknowl- 
edged, then  persons  acting  under  circumstances  to  which  it 
applies  may  be  said  to  act  under  the  head  of  contract  implied 
from  the  universality  of  the  principle.  Upon  that  head  stands 
the  jurisdiction  assumed  by  courts  of  law."  In  courts  of  law 
the  surety  may  recover  only  an  aliquot  part,  but  in  courts 
of  equity  relief  is  afforded  not  only  to  this  extent,  but  upon 
the  principle  of  equality  applicable  to  a  common  risk,  and  if 
one  surety  is  insolvent  the  loss  is  apportioned  among  the  others, 
and  all  other  considerations  of  an  equitable  nature  are  taken 
into  account,  and  relief  afforded  accordingly.  Story  Eq.  Jnr. 
496-7-8;  Sloo  v.  Pool,  15  111.  47.  It  has  been  held  that  the 
discharge  of  the  principal  in  bankruptcy  would  bar  the  claim 
of  his  surety  against  him  for  the  amount  which  the  latter 
had  been  compelled  to  pay.  Lipscomb  v.  Grace,  26  Ark.  221, 
and  the  cases  there  cited;  but  we  have  been  referred  to  no 
case  or  authority  where  it  is  held  that  a  discharge  can  be 
fio  pleaded  as  a  defense  to  a  claim  by  one  surety  against  his  co- 
surety for  contribution.     It  has  been  repeatedly  held,  however. 
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that  it  cannot  be  so  pleaded.  In  Goss  v.  Gilson,  8  Hump.  197, 
which  was  such  a  case,  it  was  said:  ^^We  do  not  think  the 
complainant's  demand  was  embraced  by  the  words  "  other  per- 
sons having  nncei*tain  or  contingent  demands,"  used  by  the 
5th  section  of  the  bankrupt  law.  At  the  time  these  defend- 
ants were  declared  bankrupts  the  complainant  had  no  debt  or 
demand  against  them.  Their  liability  does  not  exist  as  a  mat- 
ter of  contract  between  themselves,  but  arises  out  of  the  equity 
that  exists  between  them  as  co-sureties  for  another.  The  com- 
plainant had  no  demand  that  he  could  prove  when  the  defend- 
ants were  declared  bankrupts.  The  probability  of  the  claim 
that  now  exists  was  incapable  of  valuation." 

In  Clements  v.  Langley,  2  Nev.  &  Man.  it  was  said  that  tlie 
debt  was  incapable  of  estimation,  because  the  contingencies 
were  too  great.  Similar  views  were  expressed  in  Kerr  v. 
Olark,  11  Hump.  77;  Dunn  v.  Sparks,  1  Ind.  397;  se^,  also. 
Burgeon  Surety;  488  Chitty  on  Contracts,  185  note  J;  Bennett 
V.  Bartlett,  6  Cush.  225,  and  Woodward  v.  Herbert,  24  Me.  358. 
The  language  of  the  present  bankrupt  act  is'  substantially  like 
'  that  of  1841  in  this  respect,  and  it  would  seem  that  the  cur- 
'  rent  of  authority  supports  the  view,  that  in  cases  of  this  sort 
-  there  is  no  such  debt  or  liability  present  or  contingent  as  can 
be  proven  in  bankruptcy,  yet  if  it  were  probable,  as  we  have 
already  shown,  it  was  not  barred  by  the  composition  proceed- 
ings in  this  instance  for  the  reasons  given.  It  is  urged,  how- 
ever, that  the  fact,  the  judgment  in  the  Circuit  Court  was 
against  all  the  parties  to  the  note,  except  Robert  Byers,  he, 
being  a  party  to  the  suit,  discharged  him  from  this  liability, 
and  reference  is  made  to  the  case  of  Byers  v.  Banks,  etc.  85  III. 
423.  It  is  no  doubt  true,  that  such  a  judgment  was  erroneous 
and  might  have  been  reversed,  and  it  may  be  it  would  while 
unreversed  have  been  a  bar  to  another  suit  by  the  payee  of 
the  note  against  Byers.  This,  however,  springs  from  a  tech- 
nical view  of  the  necessary  rules  of  pleadings  in  courts  of  law, 
and  cannot  affect  the  right  of  contribution  in  a  court  of  equity. 
It  was  in  a  court  of  equity  that  this  obligation  was  first  as- 
serted and  enforced,  and  it  would  be  strange  indeed  if  a  tri- 
bunal professing  to  administer  justice  upon  the  broadest  prin- 
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ciples,  should  lay  hold  of  such  a  technical itj^,  in  order  to  bar  the 
complainant  from  relief  in  a  matter  which  has  always  been  re- 
garded as  peculiarly  within  its  jurisdiction,  and  where  by  rea- 
son of  equity,  and  not  of  contract,  as  often  declared  the  right 
to  the  relief  originated.  Alcorn  had  no  control  of  the  suit 
at  law.  He  was  but  a  defendant;  and  it  has  not  been  sug- 
gested how  the  action  of  the  payee  in  taking  judgment  against 
all,  except  Byers,  (thereby  de])riving  himself  of  his  right  to 
subsequently  sue  Byers,)  can  prejudice  the  equitable  right  of 
Alcorn.  The  judgment  was  there  in  full  force.  Alcorn  was 
bound  to  pay  it,  or  seek  its  reversal.  This  he  might  have  pro- 
cured, but  the  debt  subsisted,  and  in  the  end  he  must  have 
paid  it.  It  was  rendered  by  a  court  having  jurisdiction  of  the 
person  and  subject  matter;  it  was  binding  on  him  at  least,  and 
if  he  paid  it,  he  might  well  have  the  relief  here  sought. 

In  Camp  v.  Bostwick,  20  Ohio  St  337,  the  creditor  had  by 
hifl  neglect  to  present  his  claim  within  the  proper  time,  lost 
the  right  to  an  allowance  against  the  estate  of  one  surety,  and 
enforced  payment  from  another.  The  latter  having  so  paid  the 
debt,  was  permitted  to  recover  from  the  estate  of  the  co-surety, 
it  being  held  that  the  neglect  of  the  creditor  could  not  preju- 
dice the  right  of  the  surety  who  paid  the  debt — ^being  legally 
bound  to  do  so — to  have  contribution  in  respect  thereof.  There 
are  many  adjudications  to.  the  same  effect  We  may  refer  espe- 
cially to  the  case  of  Boardman  v.  Paige,  11  N.  H.  438,  where 
the  subject  was  fully  and  ably  considered.  That  was  a  case  where 
the  defendant  had  defeated  a  former  action  by  the  creditor,  but 
the  plaintiff  was  not  successful  in  avoiding  liability,  and  had 
been  compelled  to  pay,  after  which  he  sued  for  contribution. 
It  was  objected  by  the  defendant  that  as  he  had  defeated  the 
payee,  the  co-surety  could  not  recover;  but  it  was  held  other- 
wise, and  the  rule  was  declared  that  where  a  surety,  without 
incurring  a  new  obligation,  pays  the  debt,  being  lawfully  com- 
pelled to  do  so,  his  equitable  right  to  contribution  is  perfect, 
notwithstanding  any  contract  of  the  payee  with  the  co-surety^ 
and  notwithstanding  the  operation  of  the  Statute  of  Limita- 
tions; and  generally  that  unless  the  contract  or  other  matter  of 
defense  relied  on,  be  such  as  to  bar  the  right  of  the  creditor 
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against  all  the  sureties,  it  will  not  bar  contribution  in  favor  of 
the  one  who  has  been  compelled  to  pay.  "We  are  forced  to  the 
conclusion  that  this  objection  is  untenable,  and  upon  the  whole 
case  we  are  of  the  opinion  that  the  relief  sought  by  the  bill 
ought  to  be  granted. 

The  only  remaining  question  which  we  think  necessary  to 
notice  is,  whether  there  is  a  lack  of  necessary  parties.  It  is  nof 
controverted  that  in  suits  of  this  nature,  all  the  sureties,  as  well 
as  the  principal  debtor,  are  indispensable  parties  unless  some 
reason  be  assigned  in  the  bill  for  omitting  them.  Ramsey  v. 
Yarbrough,  2  Iredell  Eq.  249;  Story's  Eq.  PI.  169. 

It  is  alleged  that  Boody  and  the  estate  of  A.  L.  Byers  are 
insolvent;  and  if  so,  there  would  be  no  necessity  of  joining 
them.  Bui  the  evidence  shows  this  allegation  is  not  wholly 
true,  and  that  the  estate  of  A.  L.  Byers  is  partially  solvent. 
The  cause  will  therefore  be  reversed  and  repianded  in  order 
that  new  parties  may  be  made.  If  any  money  has  been  paid 
upon  the  composition  notes,  there  should  be  a  credit  to  that . 
extent  upon  this  demand.  If  these  notes  have  not  been  paid, 
but  are  secured  in  whole  or  in  part,  the  fund  should  be  reached 
and  applied,  as  far  as  it  will  go,  to  the  relief  of  these  sureties 
(Story's  Eq.  Jur.  499),  and  the  court  having  jurisdiction  of  the 
whole  subject,  and  having  before  it  all  the  parties  interested, 
should  do  full  and  complete  justice  to  and  between  all  of  them 
by  thoroughly  disposing  of  all  the  equities  involved  in  the 
controversy. 

Reversed  and  remanded. 


Robert  Byers 

V. 

William  Boweiu 


Statement.— -This  case  is  similar  to  the  preceding,  and  is  reversed  for  the 
same  reasons. 

Error  to  the  Circuit  Court  of  Richland  county;   the  Uon. 
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James  C.  Allen,  Judge,  presiding.     Opinion  filed  April  2, 
1880. 

Messrs.  Bell  &  Gbeen  and  Mr.  R.  S.  Canby,  for  plaintiff 
in  error. 

Messrs.  Wilson  &  Hutchinson,  for  defendant  in  error. 

Wall,  J.  This  case  is  similar  to  the  preceding,  Byers  v. 
Alcorn,  in  its  main  features.  The  objection  in  that  case,  that  the 
name  and  address  of  the  payee  of  the  note  was  not  correctly  * 
shown  in  the  list  presented  at  the  creditors'  meeting,  does  not 
obtain  in  this  case,  otherwise  the  opinion  in  that  case  is 
applicable.    The  judgment  is  reversed  and  cause  remanded. 

Beversed  and  remanded. 


Jesse  Abney  et  al. 

V. 

Wesley  M.  Austin, 


1.  Action  for  cutting  timber— Titlb— Possession.— To  maintain 
an  action  under  the  statute  prohibiting  the  catting  of  timber  on  the  lands  of 
another,  the  plaintiff  must  aver  and  prove  that  he  was  the  owner  of  the  land 
in  fee  simple.  Proof  of  actual  possession  by  a  person  claiming  title  in  fee 
simple  is  presimiptive  evidence  of  title  in  him,  and  is  sufficient  to  cast  the 
harden  of  contesting  the  title  upon  the  defendant. 

2.  Title  under  a  mortgage. — A  mortgage,  even  after  condition  bro- 
ken, is  not  such  an  outstanding  title  as  that  a  stranger  can  use  it  to  defeat 
an  action  of  this  character. 

3.  License — Want  of  must  be  pleaded. — ^The  want  of  license  to  en- 
ter and  cut  titnber  in  this  action  must  be  averred  in  the  declaration  and 
proved  by  the  plaintiff  upon  the  trial. 

4.  Instructions. — ^Where  the  principle  of  law  stated  in  one  instruction  is 
sabstantially  contained  in  another  instruction  of  the  same  series  which  was 
given*  no  error  can  be  assigned  for  refusing  to  give  the  first  instruction. 

Appeal  from  the  Circuit  Court  of  Saline  county;  the  Hon. 
D.  M.  Bbowning,  Judge,  presiding.  Opinion  filed  April  2, 
1880. 

Vou  VL  4 
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Mr.  H.  H.  Harris,  for  appellants;  that  none  but  the  owner 
in  fee  can  maintain  this  action,  cited  Jarrot  v.  Vaughn,  2  Gilm. 
132;  Whiteside  v.  Divers,  4  Scam.  336. 

The  grantee  in  a  mortgage  is  the  owner  of  the  legal  fee: 
Chiniqny  V.  Catliolic  Bishop,  41  111.  148;  Oldham  v.  Pilleger, 
84  111.  102;  Johnson  v.  Watson,  87  111.  535;  Reece  v.  Allen,  5 
Gilm.  236;  Clark  v.  Manning,  4  Bradwell,  649. 

This  is  a  penal  action,  and  the  plaintiff  must  clearly  show 
himself  entitled  to  recover:  Troy  v.  Reilley,  3  Scam.  19. 

Want  of  license  must  be  shown  by  the  plaintiff:  Whitecroft 
v.  Vandener,  12  111.  238. 

The  statute  gives  the  penalty  against  the  actual  trespasser 
only:  Gushing  v.  Dill,  2  Scam.  460. 

Possession  if  relied  upon  as  title,  must  be  actual:  Webb  v. 
Sturdevant,  1  Scam.  181 ;  111.  Mut.  F.  Ins.  Co.  v.  Marseilles 
Mfg.  Co.  1  Gilm.  236;  St.  L.  V.  ife  T.  H.  R  R.  Co.  v.  Town  of 
Summit,  3  Bradwell,  155. 

No  sufficient  foundation  was  laid,  for  the  admission  of  second- 
ary evidence  of  the  deed  offered:  Fabbri  v.  Cunio,  1  Bradwell, 

240. 

Where  production  of  a  deed  from  one  to  another  does  not 

prove  title:  Doty  v.  Burdick,  83  111.  473. 

Messrs.  Gregg  &  Parrish  and  Messrs.  Tanner  &  Wilbaxks, 
for  appellee;  in  support  of  the  instructions  given,  cited  Graves 
V.  Bruen,  11  111.  431;  Greenleafs  Ev.  §  78;  Mason  v.  Park,  3 
Scam.  532;  Davis  v.  Easley,  13  111.  192. 

A  deed  intended  as  security  is  considered  a  mortgage:  Fer- 
guson V.  Miller,  4  Cal.  97;  Cameron  v.  MacKnab,  48  Ala.  99; 
Hoffman  v.  Mackal,  5  Ohio,  124. 

As  to  third  persons,  the  fee  is  not  in  the  mortgagee:  Old- 
ham V.  Pilliger,  84  111.  10;  Fitch  v.  Pinckard,  4  Scam.  69;  Hall 
V.  Lance,  25  111.  277;  Earl  v.  Hall,  2  Met.  356;  Hilliard  on  Mort- 
gages, 159. 

Wall,  J.  This  was  an  action  of  debt  for  cutting  timber, 
brought  by  appellee  against  the  appellants  in  the  Circuit 
Court  of  Saline  county.     The  plaintiff  below  recovered  the 
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sum  of  $816,  and  defendants  below  bring  the  record  here 
by  appeal,  and  assign  various  errors.  We  will  consider  those 
which  we  regard  as  most  important.  On  the  trial,  the  plain- 
tiff, to  show  title  in  fee  simple,  proved  or  offered  evidence  tend- 
ing to  prove,  that  he  had  been  in  possession  for  some  time  under 
a  deed  made  to  him  by  one  Henson,  purporting  to  convey  the 
fee  simple  to  him.  The  defendants  offered  to  prove  that  some 
time  after  thus  acquiring  the  title  of  Henson,  the  plaintiff  had 
executed  a  deed  of  trust  to  one  A.  J.  Weber,  to  secure  the  pay- 
ment of  a  note  therein  described,  given  by  the  plaintiff,  and 
payable  to  one  Henry  Weber;  and  offered  to  show  a  deed  made 
by  the  trustee  to  one  of  tlie  defendants  pursuant  to  the  power 
granted  in  the  deed  of  trust,  which  deed  by  the  trustee  was 
executed  subsequent  to  the  commencement  of  the  suit.  The 
deed  of  trust  and  the  trustee's  deed  were  excluded  by  the  court. 
The  defendant  also  offered  a  book  called  the  Swamp  Land 
Book,  being  one  of  the  records  of  the  office  of  the  county  clerk, 
in  which  book  was  an  entry  showing  or  reciting  that  the  land 
had  been  sold  to  one  Stricklin  by  the  county  as  swamp  land. 
Defendants  also  offered  a  mortgage  from  Stricklin  to  the 
Drainage  Commissioners.  The  sale  to  Stricklin  was  in  April, 
1854.  The  deed  from  Henson  to  the  plaintiff  was  made  in 
January,  1873.  The  land  in  question  had  been  in  possession  of 
Stricklin  and  his  tenant  for  a  considerable  period  before  the 
plaintiff  purchased  of  Henson,  but  this  possession  of  Stricklin 
had  entirely  ceased  before  plaintiff  received  the  deed  from 
Henson,  and  from  that  time  forward  the  plaintiff  was  in 
possession,  claiming  to  be  the  owner,  cutting  timber  for 
his  own  use  and  selling  to  others,  and  was  the  recog- 
nized undisputed  possessor  and  owner.  The  statute  under 
which  this  suit  was  brought  has  long  been  in  force.  It  pro- 
vides a  penalty  of  so  much  per  tree  against  any  person  who 
shall  cut,  etc.,  any  tree  growing  upon  the  land  of  another,  with- 
out having  first  obtained  permission  so  to  do  from  the  owner  of 
the  land,  the  penalty  to  be  recovered  by  an  action  of  debt  in 
the  name  of  the  owner,  or  by  action  qui  tarrij  by  any  person 
who  will  first  sue  for  the  same,  one  half  to  go  to  the  owner, 
and  one  half  to  the  informer.    To  maintain  a  suit  under  this 
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statute,  the  plaintiflf  must  aver  and  prove  that  he  was  the 
owner  of  the  land  in  fee  simple.  "Wright  v.  Bennett,  3  Scam. 
258;  Jarrot  v.  Yaughn,  2  Gilm.  132.  The  appellants  insist 
that  there  was  no  proof  in  the  ease  sufficient  to  establish  such 
a  title  in  the  plaintiff.  In  the  case  of  Mason  v.  Parke,  3  Scam. 
532,  which  was  an  action  of  this  sort,  it  was  said  by  the  court 
that  proof  of  actual  possession  by  a  person  claiming  title  in  fee 
simple,  is  presumptive  evidence  of  title  in  him  to  that  extent; 
and  that  in  actions  of  ejectment  and  for  injuries  to  tlie  inheri- 
tance, including  the  action  at  bar,  such  proof  is  sufficient  to 
throw  upon  the  party  contesting  the  title,  the  burden  of  rebut- 
ting the  presumption  thus  raised.  See,  also,  the  case  of  Clay 
v.  Boyer,  5  Gil.  606;  Eeicord  v.  Williams,  7  Wheat.  59;  2 
Greenleaf  on  Evidence,  §  309;  Adams  on  Ejectment,  Chap.  3, 
and  notes. 

Considering  the  evidence  in  the  light  of  this  unquestioned 
rule  of  law,  we  think  the  plaintiff  made  out  a  sufficient  title 
prima  facie.  But  it  is  contended  by  the  appellants  that  the 
deed  of  trust  raised  an  outstanding  title  which  would  pre- 
vent the  plaintiff  from  recovering.  It  is  well-settled  doctrine 
that  a  mortgage,  even  after  condition  broken,  is  not  such  an 
outstanding  title  as  that  a  stranger  can  use  it  to  defeat  an  ac- 
tion of  ejectment  by  the  mortgagor.  Tlie  fee  is  in  the  mort- 
gagee for  all  purposes  necessary  to  the  security  of  the  debt:  but 
iu  other  respects,  as  to  strangers,  the  mortgage  is  regarded 
merely  as  a  pledge.  A  stranger  cannot  show  it  for  the  purpose 
of  preventing  a  recovery  by  the  mortgagor,  even  in  a  case 
where  the  the  title  is  directly  in  question.  Hale  v.  Lance,  25 
HI.  277;  Oldham  v.  Pilleger,  84  111.  102;  Earl  v.  Hale,  2  Mete. 
356;  1  Hilliard  on  Mortgages,  159. 

The  deed  of  trust  in  this  case  was  made,  as  before  stated,  to 
A.  J.  "Webber  for  the  purpose  of  securing  a  note  given  by  the 
])laintiff  to  H.  Webber,  and  contained  the  usual  power  of  sale 
in  case  of  default;  the  proceeds  to  be  applied  to  the  payment 
of  the  amount  due  on  the  note,  and  the  necessary  expenses  of 
the  proceedings;  the  balance,  if  any,  to  be  paid  over  to  the 
grantor,  to  whom  was  reserved  the  right  to  use  and  enjoy  the 
land,  and  the  rents,  issues  and  profits  thereof  until  default. 
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This  was,  in  effect,  a  mortgage,  which  may  be  defined  as  "  a 
conveyance  of  an  estate  by  way  of  pledge  for  the  security  of  a 
debt,  and  to  become  void  on  payment  of  it; "  or  as  "  a  condi- 
tional conveyance  of  land  designed  as  a  security  for  the  pay- 
ment of  money  or  the  fulfillment  of  some  contract,  or  the  per- 
formance of  some  other  act,  and  to  be  void  on  such  payment  or 
performance."    1  Hilliard  on  Mortgages,  §  2. 

The  title  of  the  mortgagee  is  a  lien  and  something  more — it 
is  a  trust  estate.  When  the  debt  is  discharged  there  is  a  result- 
ing trust  for  the  mortgagor.  If  the  conveyance  is  made  as 
collateral  security  for  the  payment  of  money,  and  is  to  be 
effectual  only  upon  non-payment,  it  is  a  mortgage,  no  matter  to 
whom  the  conveyance  is  made,  whether  to  the  creditor  direct 
or  to  a  third  person  as  trustee  for  the  debtor  and  creditor.  The 
difference  between  such  an  instrument  and  a  conveyance  for 
the  purpose  of  raising  a  fund  to  pay  debts,  is  apparent.  In  the 
latter  case  the  title  is  vested  absolutely  in  the  grantee  for  the 
purpose  of  the  trust  The  intention  of  the  grantor  is  to  part 
with  his  title  absolutely,  as  in  the  case  of  Reece  v.  Allen,  5  Gil. 
236.  In  the  former  case,  if  the  grantor  perform  his  legal  obli- 
gation he  retains  his  property.  The  one  is  absolute,  the  other 
conditional.  The  one  is  a  deed  of  trust,  strictly  speaking;  the 
other  is  but  a  mortgage. 

In  the  case  of  Woodruff  v.  Eobb,  19  Ohio,  212,  tliis  subject 
was  ably  considered,  and  an  instrument  similar  to  this  was 
held  a  mortgage.  See,  also,  Hoffman  v.  Markale,  5  Ohio  St. 
124;  State  for  use,  etc.  v.  Lawson,  1  Eng.  (Ark.)  269;  Powell  on 
Mortgages,  9, 10;  4  Kent's  Com.  147.  There  was  then  no  error 
in  excluding  this  instrument,  as  it  did  not  establish  an  out- 
standing title,  tmd  tended  neither  to  prove,  nor  disprove  any 
point  in  issue  before  the  jury. 

The  appellants  assign  as  error  that  the  court  refused  to  give 
certain  instructions  asked  by  them.  The  first,  second  and 
fourth  of  the  series  were  properly  refused,  because  they  are 
based  upon  the  assumption  that  Stricklin  patented  the  land, 
when  there  is  no  proof  whatever  to  that  effect.  The  third  instruc- 
tion is  substantially  given  in  the  sixth  and  seventh,  and  there- 
fore no  error  can  be  assigned  upon  its  refusal. 
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At  the  instance  of  the  plaintiff  below,  the  court  gave  the 
following  instruction  to  the  jury:  "The  court  instructs  you 
that  upon  the  question  or  issue  whether  or  not  the  plaintiff  had 
given  the  defendant  a  license  to  enter  upon  the  premises  and 
cut  the  timber,  the  defendant  holds  the  affirmative,  and  unless 
he  has  proven  a  license  by  a  preponderance  of  the  evidence, 
then  the  defense  of  license  is  not  sustained." 

The  statute,  which  is  the  foundation  of  the  action,  makes 
the  want  of  permission  by  the  owner  a  necessary  ingredient 
of  the  offense  for  which  the  penalty  is  provided.  Tliis  want  of 
license  must  be  averred  in  the  declaration,  and  must  be  proven 
by  the  plaintiff',  to  entitle  him  to  a  verdict.  Whitecraft  v. 
Vandener,  12  111.  235.  While  it  is  the  general  rule  that  the 
burden  of  proof  is  on  the  party  holding  the  affirmative,  there 
are  some  exceptions  in  which  the  proposition,  though  negative 
in  its  terms,  must  be  proven  by  the  party  who  states  it,  as  in 
malicious  prosecution,  where  the  plaintiff  must  by  some  affirm- 
ative proof  make  out  the  want  of  probable  cause,  though  the 
proposition  is  of  a  negative  character.  The  rule  is  thus  laid 
down  in  Greenleaf  on  Evidence,  Vol.  1,  §  78,  and  the  author 
applies  it  to  cases  of  prosecution  for  penalties  for  coursing  deer 
in  inclosed  grounds,  not  having  the  consent  of  the  owner;  for 
cutting  trees^n  lands  not  the  party's  own;  and  for  selling,  as  a 
peddler,  goods  not  of  the  produce  or  manufacture  of  the  country. 
He  adds :  "  In  these  and  the  like  cases,  plenary  proof  on  the  part 
of  the  affirmant  can  hardly  be  expected,  and  therefore  it  is  suf- 
cient  if  he  offer  such  evidence  as  in  the  absence  of  counter  tes- 
timony would  afford  ground  for  presuming  the  allegation  is 
true.  It  is  not  like  the  case  where  the  subjedt  matter  of  the 
negative  averment  is  pecxiliarly  within  the  knowledge  of  the 
other  party,  as  in  civil  and  criminal  prosecutions  for  doing  acts 
which  the  statutes  permit  to  be  done  by  those  only  who  have 
licenses  as  for  selling  liquor;  exercising  a  trade  or  profession, 
and  the  like.  In  such  cases  the  averment  of  a  want  of  license 
is  taken  to  be  true,  unless  disproved  by  the  party  so  having  such 
peculiar  knowledge  of  the  fact.  Ibid.  §  79.  In  the  case  at  bar 
it  was  incumbent  on  the  plaintiff  to  aver  and  prove  that  the 
trees  were  cut   "without  having  first   obtained   permission 
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so  to  do  from  the  owner  of  the  land,"  and  though  this  is  the  aver- 
ment  of  a  negative,  the  onus  is  on  the  plahitiff.  This  instrnc- 
tion  advised  the  jury  that  if  the  defendant  took  issue  upon  this 
averment,  he  was  bound  to  show  license  by  the  preponderance 
of  the  evidence.  It  was  therefore  erroneous,  and  it  doubtless 
affected  the  jury  and  influenced  them  in  arriving  at  their  ver- 
dict.   The  judorment  must  be  reversed  and  the  cause  remanded. 

Reversed. 


Joseph  W,  Redden,  Ex'r, 

^'  IT"  551 

William  Inman.  1j5_j6i| 

1.  Evidencb — Admissions  of  deceased  party. — A  party  to  a  suit  is 
not  a  competent  "witness  to  statements  or  admissions  made  by  a  deceased 
party. 

2.  Parol  evidence  to  vary  writing.— Parol  testimony  is  not  admis- 
sible to  show  thai  interest  was  to  be  paid  at  the  rate  of  sis  per  cent,  as 
against  a  note  drawing  interest  at  the  rate  of  ten  per  cent.,  in  an  action  to 
recover  the  difference  between  six  and  ten  per  cent.,  after  it  has  been  paid. 

Appeal  from  the  Circuit  Court  of  Gallatin  county;  the  Hon. 
C.  S.  Conger,  Judge,  presiding.     Opinion  filed  April  2, 1880. 

Mr.  Carl  Eoedel,  for  appellant;  that  parol  evidence  is  in- 
admissible to  contradict  the  terms  of  the  note,  cited  Harlow  v. 
Boswell,  16  111.  56;  Countess  of  Sutherland's  case,  5  Rep.  26; 
Hunter  v.  Bilyeu,  30  HI.  228;  1  Greenleaf's  Ev.  §  297;  2 
Phillip  on  Evidence,  665;  Cunningham  v.  Wren,  23  HI.  64. 

At  law,  money  paid  by  mistake  cannot  be  recovered  back, 
unless  the  sum  paid  is  over  and  above  what  plaintiff  con- 
tracted to  pay:  Mer.  Ins.  Co.  v.  Jaynes,  87  111.  199;  Boyce  v. 
Wilson,  32  Md.  122;  Allen  v.  Stenger,  74  111.  119;  Stuart  v. 
Sears,  119  Mass.  143;  Trumbull  v.  Campbell,  3  Gilm.  502; 
Mason  v.  Waite,  17  Mass.  563. 

Proof  of  mistake  must  be  clear:  Hunter  v.  Bilyeu,  30  111. 
228;  Potter  v.  Potter,  27  Ohio  St.  84;  Nevins  v,  Dunlap,  33  N. 
Y.  676;  Sawyer  v.  Hovey,  3  Allen,  331. 
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Money  paid  voluntarily  cannot  be  recovered  back:  2  Chitty 
on  Contracts,  933;  Bradford  v.  Chicago,  25  III.  411. 

Mr.  William  G.  Bowman,  for  appellee;  that  if  there  is  an 
error  upon  the  face  of  an  instrument,  a  court  of  law  can  correct 
it,  cited  Kerr  on  Fraud  and  Mistake,  417. 

Courts  will  enforce  contracts  according  to  the  intent  of  the 
parties:  Mer.  Ins.  Co.  v.  Jaynes,  87  111.  199;  Am.  Ex.  Co.  v. 
Pinckney,  29  111.  392;  Burr  v.  Broadway  Ins.  Co.  16  N.  Y. 
274;  Bernard  v.  Cushing,  4  Met.  233;  Smith  v.  Kiddell,  87 
111.  165. 

Extending  the  time  of  performance  creates  no  new  contract: 
Bacon  v.  Cobb,  45  111.  47. 

As  to  when  parol  evidence  will  be  received  against  a  written 
instrument:  Baker  v.  Whiteside,  Breeee  174;  Wadsworth  v. 
Thompson,  3  Gilm.  423. 

The  rule  does  not  apply  to  collateral  undertakings:  Stephens 
Dig.Chap.  12,§90;  24N.Y.344;  3  Hill  241;  6Exch.69;  55 
N.  Y.  280;74K  Y.  531. 

Payment  may  be  made  under  protest,  and  the  amount  re- 
covered back:  C.  &.  A.  R  R  Co.  v.  V.  &  W.  Coal  Co.  79  111. 
121;  Pemberton  v.  Williams,  87  111.  15. 

The  action  for  money  had  and  received,  is  an  appro- 
priate remedy:  Martin  v.  Chambers,  84  111.  579;  Reid  v.  Bar- 
ker, 3  Cow.  283;  Walstob  v.  Spottiswood,  15  Mees.  &  W.  515; 
Kempson  v.  Sanders,  13  E.  C.  L.  321;  Nockils  v.  Crosby,  3 
Bam.  &  C.  814. 

Wall,  J.  Franklin  L.  Rhoads  being  executor  of  John  T. 
Jones,  deceased,  by  virtue  of  power  contained  in  the  will, 
bargained  a  tract  of  land  belonging  to  the  estate  to  one  Sam- 
uel Smith.  The  price  agreed  on  was  $1200,  of  which  $450 
was  paid  down.  For  the  residue  Smith  gave  his  notes,  payable 
in  two  and  three  years,  respectively,  the  first  for  $400,  the  last  for 
$350,  bearing  6  per  cent,  interest  from  date.  Rhoads  gave 
Smith  a  written  contract  to  convey  the  land  upon  the  payment  of 
these  notes.  This  transaction  occurred  January  29,  1866. 
Nothing  was    paid  on  these  notes.      On    the   18th  August, 
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1868,  Smith  assigned  his  contract  to  Inman,  the  appellee,  and 
by  arrangement  between  all  parties,  Smith's  notes  were  to  be 
exchanged  for  Inman's.  The  amount  due  on  Smith's  notes 
was  computed  by  Khoads,  and  he  drew  np  three  notes  for  $290 
each,  payable  in  one,  two  and  three  years,  respectively,  all 
bearing  interest  at  the  rate  of  ten  per  cent,  per  annum.  In- 
man signed  and  delivered  these  latter  notes  to  Ehoads.  He 
paid  nothing  on  them  until  November  11,  1872,  when  he  paid 
$100.  Ehoads  died,  and  Eedden,  the  appellant,  succeeded  him 
as  executor  in  1874,  and  to  the  latter  Inman  paid  the  balance 
on  his  notes,  the  payments,  some  six  or  seven  in  number,  oc- 
curring at  different  times  during  the  years  '74,  '76,  '76  and  '77, 
the  last  on  the  17th  November,  1877,  when  a  deed  was  made 
to  the  wife  of  Inman  at  his  request.  Afterwards  Inman  brought 
suit  against  Redden  to  recover  the  difference  between  six  and 
ten  per  cent  interest  on  these  notes,  alleging  that  the  contract 
between  him  and  Ehoads  was  that  he  was  to  pay  but  six  per 
cent  interest,  and  that  by  mistake  the  notes  called  for  ten.  The 
cause  was  heard  by  the  court,  a  jury  being  waived,  and  judg- 
ment was  for  plaintiff,  from  which  defendant  appealed.  It  is 
assigned  as  error,  that  the  court  permitted  the  plaintiff,  Inman, 
to  testify  to  the  transaction  between  himself  and  Khoads,  since 
deceased,  and  as  without  this  testimony  the  finding  must  have 
been  otherwise,  this  assignment  of  error  is  material,  and  must 
be  considered.  At  common  law  Inman  was  disqualified,  be- 
cause he  was  a  party  to  the  record,  and  because  he  was  inter- 
ested in  the  result.  This  disqualification  was  removed  by  Sec. 
1  of  the  Act  of  1867.  See  Ch.  51,  K.  S.  But  by  Sec.  2  of  the 
same  act  it  is  provided  that  no  party  to  a  suit  or  person  inter- 
ested therein,  shall  testify  in  his  own  behalf,  when  the  adverse 
party  sues  or  defends  as  the  administrator,  executor,  heir,  lega- 
tee or  devisee  of  any  deceased  person,  or  subject  to  certain  ex- 
ceptions not  necessary  to  be  stated.  In  Boynton  v.  Phelps,  52 
III.  210,  the  Supreme  Court  say:  "The  second  section  of  this 
Actof  1877  clearly  contemplates  that  the  parties  to  a  suit  when 
one  of  them  is  offered  as  a  witness  against  the  other,  shall  occupy 
equal  ground;  that  both  shall  be  present  in  the  flesh,  or  have 
power  to  be  present,"  and  it  was  held  that  the  person  for  whose 
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use  the  suit  was  brought  was  a  "  party  "  within  the  meaning 
of  the  section,  and  he  being  dead  the  opposite  party  was  incom- 
petent. In  Whitmer  v.  Rucker,  71  Ilh  410,  the  plaintiff  was 
administrator  of  the  payee  of  a  note  which  was  signed  by  the 
defendant  and  another  person  who  was  not  a  party  to  the  suit, 
and  it  was  held  that  the  latter  was  not  a  competent  witness 
against  the  plaintiff,  and  it  was  said  that  it  is  manifest  '^  it  was 
not  intended  that  one  party  to  the  suit  shall  be  a  witness  when 
from  death  or  other  cause  the  other  party  can  not  be  heard  to 
testify,"  and  that  "  this,  like  all  other  remedial  statutes,  has  a 
spirit  that  extends  beyond  the  mere  letter,  and  it  is  the  duty 
of  courts  to  so  construe  such  statutes  as  to  effectuate  the  object 
of  the  law-makers  as  gathered  from  the  enactment." 

We  think  the  considerations  here  stated  apply  with  great 
force  to  the  case  at  bar,  and  control  it.  TJie  plaintiff  sought 
to  recover  upon  certain  alleged  matters  occurring  between  him- 
self and  the  deceased  Rhoads.  Tlie  defendant  Redden,  while 
he  was  the  successor  of  Rhoads  as  the  executor  of  Jones,  was 
in  fact  the  representative  of  Rhoads  as  to  this  transaction, 
which  was  really  with  Rhoads  and  not  with  Jones.  Redden 
occupied  substantially  the  position  of  administrator  to  Rhoads, 
and  every  reason  which  would  have  prevented  Inman  from  tes- 
tifying if  Redden  were  nominally  the  administrator  of  Rhoads, 
would  apply  here.  The  mischief  intended  to  be  prevented  by 
tlie  second  section,  was  that  by  the  first  a  party  to  the  suit 
might  have  an  under  and  dangerous  advantage,  and  would  be 
under  strong  temptation  to  commit  perjury  if  he  were  allowed 
to  testify  in  regard  to  a  transaction  with  the  other  party  since 
deceased.  We  think  the  case  clearly  falls  within  the  spirit  of 
the  act  as  expounded  by  the  Supreme  Court,  and  that  the  tes- 
timony of  Inman  should  have  been  excluded  from  considera- 
tion. It  is  further  urged  that  it  was  not  admissible  to  hear 
parol  evidence,  such  as  was  offered  and  heard  to  modify  the 
terms  of  the  notes.  The  plaintiff  insisted  that  by  his  arrange- 
ment with  RJioads  he  was  to  have  the  benefit  of  Smith's  .con- 
tract, with  an  extension  of  time  and  at  the  same  rate  of  interest. 
Smith's  notes  were  to  be  surrendered.  Rlioads  computed  the 
amount  then  due,  and  drew  up  the  notes  for  Inman  to  sign. 
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Innian  says  he  signed  tliem  without  reading,  and  supposing 
they  drew  only  six  per  cent.  This  transaction  occurred  in 
1868.  Nine  years  later  he  completed  the  payment,  and  the 
deed  was  executed  according  to  his  request.  He  afterwards 
brought  this  suit. 

Admitting  that  such  evidence  was  competent  in  contradic- 
tion of  the  notes,  we  think  the  proofs  in  the  case  preclude  a 
recovery.  It  would  require  more  satisfactory  evidence  than 
appears  in  this  record,  to  sustain  the  finding.  It  is  a  familiar 
rule  that  parol,  contemporaneous  evidence  is  inadmissible  to 
contradict  the  terms  of  a  valid  written  instrument.  There  was 
nothing  in  this  case  to  prevent  the  application  of  this  rule. 
The  object  of  this  evidence  was  to  contradict  the  express  t^rms 
of  the  written  instruments,  and  thereby  to  substitute  language 
different  from  that  contained  in  the  writing.  It  is  coinpetent 
to  show  by  parol  a  subsequent  verbal  change,  modification  or 
discharge  of  a  written  contract;  but  it  has  never  been  held  that 
a  court  of  law  could  entertain  an  application  to  change  or  modify 
such  an  instrument  upon  contemporaneous,  parol  evidence. 
The  negotiations  of  the  parties  having  been  reduced  to  writing, 
must  be  considered  as  merged  in  it,  and  the  writing  is  to  be 
regarded  as  the  only  outward  expression  of  their  meaning.  It 
is  then  the  duty  of  the  court  to  interpret  the  language  used,  and 
while  the  contract  will  be  read  in  the  light  of  surrounding 
circumstances,  and  in  connection  with  other  writings  pertain- 
ing to  the  same  subject-matter,  these  are  resorted  to  only  for  the 
purpose  of  more  thoroughly  ascertaining  the  just  interpreta- 
tion of  the  instrument.  1  Gr.  Ev.  276  et  8eq.  Courts  of  equity 
may  entertain  applications  to  reform  and  enforce  such  instru- 
ments when  by  accident,  mistake  or  fraud  the  intention  of  the 
parties  has  not  been  truly  set  forth;  but  in  such  cases  the  ap- 
plicant must  stand  upon  favorable  grounds  of  diligence  and 
fair  dealing,  and  the  relief  allowed  must  be  equitable  in  its 
nature  and  operation  to  all  concerned. 

We  think  no  cause  of  action  appears  in  this  case,  and  that 
the  judgment  should  have  been  for  the  defendant. 

Judgment  reversed. 
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Maby  J.  Cobbs 

V. 

James  A.  Niblo  etal. 

1.  Contract  in  restbaint  of  trade — Equity  jurisdiction.— Parties 
may  make  a  valid  agreement  in  restraint  of  trade  where  the  operation  of  the 
a^eement  is  partial  and  limited  under  reasonable  conditions,  and  where  it  is 
supported  by  a  valuable  consideration.  Such  a  contract  may  be  enforced  by 
an  action  at  law  for  the  recovery  of  damages  for  its  breach,  and  it  may  be  up- 
held ,in  equity  by  a  decree  requiring  it  to  be  specifically  performed,  and  an 
injunction  will  be  granted  to  restrain  its  violation. 

2.  Injunction. — Under  an  agreement  not  to  carry  on  a  certain  business 
in  the  county  of  A,  in  consideration  of  a  partnership  settlement  and  payment 
to  the  ittiring  partner  of  a  certain  sum  for  his  share  of  the  assets,  a  bill  will 
lie  to  restrain  him  from  setting  up  such  business  within  the  restricted  terri- 
tory. 

Appeal  from  the  Circuit  Court  of  Richland  county;  the 
Hon.  William  C.  Jones,  Judge,  presiding.  Opinion  filed 
April  2,  1880. 

Messrs.  Wilson  &  Hutchinson  and  Mr.  F.  D.  Preston,  for 
appellant;  cited  Bail^  v.  Moore,  25  111.  347;  Linn  v.  Sigsbee, 
67  111.  75;  2  Story's  Eq.  §  722. 

Messrs.  Shaw  &  Longeneckeb,  for  appellees;  that  tlie  limita- 
tion must  be  reasonable  and  the  consideration  capable  of  being 
upheld,  cited  Linn  v.  Sigsbee,  67  111.76;  Wiggins  Ferry  Co.  v. 
O.  &  M.  E.  R.  Co.  72  111.  360. 

A  court  of  equity  will  not  aid  its  enforcement:  Craft  v.  Mc- 
Corroughy,  79  111.  346;  Wyatt  v.  Mayfield,  111.  Syn.  Rep.  19; 
King  V.  Manning,  33  111.  227;  Chittenden  v.  Rogers,  42  111. 
96. 


Wall,  J.  The  appellant  filed  her  bill  in  Chancery,  making 
the  appellees  parties  defendant.  The  bill  alleged  that  com- 
plainant and  defendant,  James  A.  Niblo,  were  partners  in  the 
marble  business  from  January,  1876,  to  January,  1879;  at  the 
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latter  date  the  partnership  was  dissolved,  upon  certain  terms 
then  agreed  upon,  including  among  others,  that  if  the  com- 
plainant would  pay  defendant,  James  A.  Niblo,  seventy-five 
per  cent,  for  his  half  of  the  goods,  notes,  contracts  and  accounts, 
after  paying  all  firm  debts,  and  take  all  finished  work  at  cost 
and  carriage,  said  Niblo  would  give  complainant  the  worthless 
notes,  and  would  go  out  of  the  business  and  not  resuine  it  in  said 
Richland  county;  that  an  estimate  was  made  accordingly,  and 
that  complainant  paid  the  amount  found  due  under  the  ar- 
rangement That  in  making  said  estimate  the  complainant 
was  compelled  to  rely  upon  the  statements  of  defendant,  and 
did  so,  and  that  said  Niblo  falsely  represented  the  facts  as  to 
sundry  matters  set  out  in  the  bill,  such  as  the  amount  of  in- 
debtedness of  tlie  firm,  the  amount  and  character  of  the  firm 
assets,  the  amount  received  by  Niblo  from  sundry  persons,  giv- 
ing details  and  particulars  not  necessary  to  set  out;  that  said 
Niblo  was  about  to  resume  the  marble  business  in  the  city  of 
Olney,  contrary  to  his  agreement,  but  in  the  name  of  his  wife, 
the  co-defendant ;  that  the  house  and  lot  where  the  business  was 
to  be  conducted  was  held  in  the  name  of  the  wife,  but  really 
belonged  to  said  James  A.,  and  that  he  had  used  the  means 
derived  from  his  settlement  (including  a  note  of  some  six  hun- 
dred dollars)  with  complainant  in  the  acquisition  of  said  prop- 
erty. These  are  the  main  points  presented  in  the  bill,  which 
sought  to  enjoin  the  prosecution  of  said  marble  business  by  said 
Niblo,  and  prayed  for  an  account  and  adjustment  of  the  various 
matters  in  which  the  alleged  false  representations  had  been 
made.  The  Circuit  Court  sustained  a  demurrer  to  the  bill,  and 
this  ruling  is  assigned  as  error. 

Tlie  law  is  well  settled  that  parties  may  make  a  valid  agree- 
ment in  restraint  of  trade  where  the  operation  of  the  agreement 
is  partial  and  limited  under  reasonable  conditions,  and  where 
it  is  supported  by  a  valid  consideration.    The  contract  must  be 
construed  by  the  court,  and    its  reasonable  character  deter- 
mined.    Such  a  contract  may  be  enforced  by  an  action  at  law 
for  the  recovery  of  damages  for  its  breach,  and  it  may  be  up- 
held in  a  court  of  equity  by  a  decree  requiring  it  to  be  specifi- 
cally performed,  and  an  injunction  will  be  granted  to  restrain 
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its  violation.  Mitchell  v.  Reynolds,  1  Smith's  Lead.  Cas.  172 ; 
Linn  v.  Sigsbee,  67  111.  75 ;  Craft  v.  McConoughy,  79  111.  346 ; 
Story's  Eq.  Jur.  §  722. 

We  cannot  say  that  the  contract  stated  here  is  unreasonable 
in  its  conditions  or  limitations,  and  considering  it  in  compari- 
son with  many  of  the  instances  cited  in  the  reported  cases,  we 
would  be  inclined  to  think  it  mav  be  sustained.  Accordinor 
to  the  allegation  of  the  bill,  it  seems  to  have  been  entered  into  for 
a  valuable  consideration,  and  is  about  to  be  broken  and  violated 
by  the  defendant,  James  A.  Jiiblo,  by  opening  and  conducting 
a  business  of  the  kind  mentioned,  within  the  city  of  Olney,  in 
said  county,  in  the  name  of  the  wife  of  said  Niblo,  it  being 
charged  that  the  use  of  the  wife's  name  is  only  colorable,  and 
for  the  purpose  of  evading  the  contract. 

Upon  such  a  state  of  facts  a  court  of  equity  may  entertain 
a  bill,  and  having  jurisdiction  of  the  parties,  may  proceed 
to  do  full  justice  between  them  as  to  all  matters  imme- 
diately connected  with  the  main  subject  under  consideration. 
Whether  upon  the  facts  stated  in  the  bill  with  reference  to  the 
settlement,  and  the  misrepresentation  and  deceit  alleged  to 
have  been  practiced  by  the  defendant,  a  bill  in  equity  would 
lie,  independent  of  the  other  branch  of  the  case,  is  not  necessary 
now  to  decide. 

We  think  the  bill,  as  a  whole,  presented  equity  upon  its  face, 
and  that  it  should  have  been  retained  for  answer  and  hearing 
upon  the  merits.     Tlie  decree  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 


The  People  of  the  State  of  Illinois,  use,  etc. 

V. 

Kobebt  F.  Stewabt  et  al. 

1.  Suit  on  bond — Estoppel. — In  a  suit  upon  the  oflSdal  bond  of  a  cir- 
cuit clerk,  for  a  failure  to  pay  over  a  balance  by  him  reported  as  in  bis  hands 
belQnging  to  the  county,  the  clerk  is  estopped  by  his  report  from  asserting 
that  such  balance  was  not  in  fact  in  his  hands  at  the  time  of  making  his 
report. 
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2.  Fees  op  citicuit  glebe — Recorder. — In  counties  whtive  the  circuit 
clerk  is  ex  officio  recorder  of  deeds,  the  duties  and  emoluments  of  the  latter 
office  are  appendant  to  the  former,  and  this  being  so,  the  amount  fixed  and 
allowed  by  the  county  board  for  compensation,  clerk  hire,  etc.,  must  be  taken 
to  include  his  allowance  for  performing  the  duties  of  recorder  as  well  as  the 
ordinary  duties  of  circuit  clerk.  All  the  fees  of  the  office,  whether  received 
for  recording  deeds  or  other  services,  constitute  one  fund  from  which  the  offi- 
cer may  retain  the  amount  allowed  him,  and  the  balance  must  be  paid  to  the 
county.  This  compensation  cannot  be  taken  from  collections  from  onei)ranch 
in  preference  to  the  other. 

3.  Bond  as  clerk  and  recorder — Liability  on  each.— The  bond 
given  by  the  officer  in  his  capacity  as  circuit  clerk,  is  held  for  all  fees  improp- 
erly retained  by  him,  but  is  not  held  for  fees  received  by  him  as  recorder;  for  the 
latter,  resort  must  be  had  to  his  bond  given  as  recorder.  Where  it  appears 
that  the  balance  reported  as  in  the  clerk's  hands  was  received  from  both 
sources,  both  bonds  will  be  held  pro  rata  for  its  payment. 

Appeal  from  the  Circuit  Coiirt  of  White  countj'';  tlie  Hon. 
Thomas  S.  Casey,  Judge,  presiding.  Opinion  filed  April  2, 
1880. 

Mr.  P.  A.  Peaece  and  Messrs.  McDowell  &  McClintock, 
for  appellant;  that  the  offices  of  clerk  and  recorder  are  not  sepa- 
rate, and  thei*e  can  be  no  division  of  compensation  or  ex- 
penditures, cited  Kilgore  v.  The  People,  76  111.  548 ;  Broadwell 
V.  The  People,  76  111.  554;  Constitution,  Art  10.  §§  8,  9, 10, 13; 
Kev.  Stat.  1877,  Chap.  25,  §  1;  Chap.  53,  §  14;  Chap.  115,  §  1. 

The  clerk  and  sureties  on  his  bond  are  liable  for  all  liis  de- 
linquencies: Tlie  People  v.  Eobinson,  39  111.  159.     -* 

Mr.  J.  E.  "Williams  and  Mr.  Allen  Blakely,  for  appellees; 
that  the  liability  of  a  surety  is  construed  strictly,  cited  The 
People  V.  Tompkins,  74  111.  482;  Stull  v.  Hance,  62  III.  52. 

Sureties  on  the  clerk's  bonds  as  recorder  are  not  liable  for 
his  default  as  clerk:  Cooper  v.  The  People,  85  111.  417. 

Wall,  J.  Suit  was  brought  upon  the  official  bond  of  Stewart, 
clerk  of  the  Circuit  Court  of  White  county.  The  breach  assigned 
was  that  he  had  failed  to  pay  over  to  the  county  treasury  the  sum 
of  ^69.76,  which  was  a  balance  remaining  in  his  hands  from 
fees  collected  in  his  office  for  the  half  of  year  ending  May  31st, 
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1879,  after-deducting  the  amount  allowable  to  him  under  the 
order  of  the  county  board  for  compensation,  clerk  hire,  and 
other  expenses.  The  clerk  made  to  the  board  his  semi-annual 
report,  stating  his  receipts  for  the  half  year: 

For  clerks*  fees  in  suits  and  miscellaneous  services  .  .  $480.75 
For  recording  deed,  eta 830.80 

$1,311.55 

CONTBA. 

Salary  half  year $  600.00 

Clerk  hire 400.00 

Stationery,  etc 41.79 

Balance  on  hand 369.76 

$1,311.55 

This  report  was  approved  by  the  Board,  and  the  clerk  was 
ordered  to  pay  the  balance  to  the  County  Treasurer,  which  he 
refused  to  do. 

On  the  trial,  the  clerk  testified  that  he  had  made  this  report; 
that  his  compensation  had  been  fixed  by  the  County  Board  at 
$1,000  per  annum,  and  his  allowance  for  clerk  hire  at  $800  per 
annum;  and  that  these  amounts  had  never  been  increased,  nor 
had  he  made  any  claim  for  additional  allowance  when  he  made 
this  report,  or  previously,  but  that  the  balance  shown  by  said  re- 
port had  all  been  expended  by  him  in  getting  the  work  done 
in  the  ofiice,  and  that  at  the  time  the  report  was  made  there 
was  in  fact  no  part  of  said  sum  of  money  in  his  hands.  As  he 
had  made  the  report  showing  the  money  was  in  hand,  he  could 
not  be  permitted  to  deny  it  for  the  purpose  of  relieving  his 
sureties.  Morley  v.  Town  of  Metamora,  78  111.  394;  Roper  v. 
Sangamon  Lodge,  91  111.  618. 

The  amount  of  his  compensation,  etc,  having  been  fixed  by 
the  county  board,  could  not  ]>e  increased  or  diminished  during 
his  term  of  oflBce.  Const.  Art.  10,  §  11 ;  Hughes  v.  People, 
82  111.  SO.  Ilis  testimony  upon  the  point  was,  therefore,  not 
competent,  and  liad  the  case  been  upon  trial  before  a  jury,  the 
court  would,  no  doubt,  have  excluded  it;  but  as  the  case  was 
tried  without  a  jury,  it  will  be  presumed  the  court  did  not  con- 
sider this  proof  in  arriving  at  a  decision. 
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The  real  point  of  dispnte  grows  out  of  the  fact  tliat  a  consid- 
erable portion  of  the  money  which  was  so  I'eported  by  the  clerk 
was  received  for  recording  deeds,  etc.,  in  his  capacity  as  ex 
officio  recorder.  It  is  urged  that  for  fees  received  on  this  ac- 
count recourse  should  be  had  to  the  bond  given  by  the  oflScer 
in  his  capacity  as  recorder,  and  not  upon  the  bond  given  by 
him  in  his  capacity  as  clerk  of  the  circuit  court;  and  it  is 
urged  that  as  the  allowance  made  to  him  by  the  county  board 
is  in  respect  of  his  office  of  clerk  of  the  circuit  court,  he  must 
first  appropriate  the  fees  received  by  him  for  the  ordinary  ser- 
vices of  the  office  (which  we  may  call  court  fees)  to  the  pay- 
ment of  his  compensation,  including  clerk  hire  and  other 
expenses.  In  other  words,  the  court  fees  are  the  primary  fund 
for  the  payment  of  his  compensation,  etc.;  and  as  in  this  case 
the  amount  so  received  for  court  fees  was  but  $480.75,  a  sum 
less  than  he  was  entitled  to  retain  for  compensation,  etc,  there- 
fore his  liability  for  the  balance  must  be  upon  the  bond  given 
by  him  as  recorder. 

By  the  eighth  section  of  Art.  10  of  the  Constitution,  provis- 
ion is  made  for  the  election  of  a  clerk  of  the  circuit  court,  who 
may  be  ex  officio  recorder,  except  in  counties  having  a  popula- 
tion of  60,000  or  more,  in  which  counties  a  recorder  of  deeds 
shall  be  elected,  etc,  and  this  is  the  substance  of  the  legislative 
enactment  found  in  §  1,  Ch.  116,  R.  S.  The  second  section  of 
that  chapter  provides  that  every  recorder,  whether  holding  his 
office  as  such  ex  officio,  or  by  election,  shall,  before  entering 
upon  his  duties,  give  a  bond  with  surety,  etc.,  conditioned  for 
the  faithful  performance  of  his  duties  and  the  surrender  of  his 
books,  papers,  etc.,  to  his  successors,  etc. 

Section  4,  chapter  25,  makes  provision  for  the  giving  of  a 
bond  by  the  clerk  of  the  circuit  court  for  the  faithful  perform- 
ance of  the  duties  of  his  office,  the  payment  of  all  moneys  that 
may  come  to  his  hands  to  the  persons  entitled  to  receive  the 
same,  and  for  the  surrender  of  his  books,  papers,  etc.,  to  his 
successor.  The  tenth  section.  Art.  10  of  the  Constitution, 
makes  it  the  duty  of  the  county  board  to  fix  the  compensation 
of  all  county  officers,  with  the  amount  of  their  clerk  hire,  sta- 
tionery, etc.,  and  in  all  cases  where  fees  are  provided  the  com- 
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pensation  shall  be  paid  only  out  of,  and  shall  in  no  instance 
exceed  the  fees  actually  collected;  and  all  fees  received  in  excess 
of  compensation  shall  be  paid  into  the  county  treasury. 

Chapter  53,  R.  S.,  fixes  the  fees  for  the  various  services  of 
clerks  and  recorders,  and  §  57,  of  the  same  chapter,  requires 
every  county  officer  therein  mentioned,  who,  shall  be  paid  in 
whole  or  in  part  by  fees,  to  keep  an  account  of  all  receipts,  for 
what  service,  and  by  whom  paid,  and  of  all  expenditures  for 
clerk  hire,  etc.,  and  to  make  report  to  the  county  board  semi-an- 
nually;  the  report  to  be  audited  by  the  board,  the  officer  to  retain 
the  amount  allowed  him  for  compensation,  etc.,  and  the  balance 
to  be  paid  into  the  county  treasury. 

Now,  the  first  question  is  whether  the  office  of  recorder  in  this 
county  (which  has  less  than  60,000  inhabitants)  is  distinct  from 
that  of  the  circuit  clerk,  or  whether  the  office  and  the  only  of- 
fice involved  is  that  of  the  circuit  clerk,  to  which  the  duties 
and  emoluments  of  the  recorder  are  appendant.  We  think  it 
quite  clear  that  the  latter  is  the  better  view,  and,  indeed,  that 
the  point  is  made  utterly  free  from  difficulty  by  the  decision 
of  the  Supreme  Court  in  the  analagous  case  of  the  sheriff  who 
is  ex  O'ffido  collector  in  counties  not  under  township  organiza- 
tion, and  in  the  case  (also  analagous)  of  the  county  treasurer 
who  is  by  law  ex  officio  collector  in  counties  under  township 
organization.  These  decisions  are  familiar  to  the  profession, 
and  we  will  but  cite  them  without  further  comment  on  this 
branch  of  the  case.  Wood  v.  Cook,  81  111.  271;  Kilgore  v. 
People,  etc,  76  111.  548;  Broadwell  v.  People,  etc.,  76  111.  554. 

Assuming,  then,  that  these  are  not  two  separate  and  distinct 
offices,  and  that  there  is  but  one  office — which  is  that  of  the 
circuit  clerk — to  which  the  duties  and  fees  of  the  recorder  are 
by  law  attached,  we  must  conclude  that  the  amount  fixed  and 
allowed  by  the  county  board  for  compensation,  etc.,  must  be 
taken  to  include  his  allowance  for  performing  the  duties  of  re- 
corder as  well  as  performing  the  ordinary  duties  of  clerk,  such 
as  issuing  process  and  making  the  necessary  entries  in  the 
records  of  court  and  the  like.  If  the  clerk  were  to  sue  the 
county  for  compensation  as  recorder,  he  would  be  well  answered 
by  the  proposition  that  his  allowance  as  clerk  covered  his  com- 
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pensation  as  recorder,  and  if  he  were  sued  for  fees  collected  by 
him  as  recorder,  the  same  consideration  would  preclude  a  de- 
fense. The  oflSce  is  one;  the  compensation  is  one;  and  by  law 
all  the  fees  of  the  oflSce,  whether  received  for  recording  or  for 
other  services,  constitute  one  fund  from  which  the  oflBcer  may 
retain  the  amount  allowed  him  by  the  county  board,  and  the 
balance  must  be  paid  into  the  county  treasury.  The  law  does 
not  provide  that  this  compensation  shall  be  taken  first  from 
collections  from  one  branch  of  the  office  rather  than  the  other, 
nor  has  the  officer  the  privilege  of  laying  it  upon  the  one  in 
preference  to  the  other.  The  total  receipts  for  all  services  are 
but  one  fund.  But  here  another  difficulty  arises.  The  officer 
is  of  course  bound  to  account  for  tlie  whole  sum  received,  irre- 
spective of  the  source  whence  derived,  but  it  is  contended  that 
his  sureties  on  his  recorder's  bond  are  held  for  the  fees  received 
in  that  capacity,  and  that  his  sureties  on  his  bond  as  clerk  are 
held  only  for  the  fees  received  for  other  services.  Section  2, 
Chap.  115,  above  referred  to,  requires  all  recorders,  whether 
elected  as  such  or  being  such  ex  oficio^  to  give  a  bond  for  the 
same  purpose  and  upon  precisely  the  same  conditions,  the  pen- 
alty being  larger  in  the  large  counties.  Notwithstanding  the 
fact  that  he  must  give  his  bond  as  recorder,  the  clerk  is  re- 
quired also  to  give  his  bond  as  clerk.  The  duties  of  recorder  are 
the  same  in  counties  where  they  are  performed  by  the  clerk  as 
in  counties  where  they  are  performed  by  a  separate  officer,  and 
in  the  latter  case  as  well  as  the  former,  it  is  clear  the  officer 
must  report  all  fees  to  the  county  board,  and  that  he  would  be 
liable  on  his  bond  if  he  improperly  retained  any  fees  so  col- 
lected. As  the  conditions  of  the  bond  are  the  same  in  the  one 
case  as  the  other,  we  must  either  hold  that  in  the  small  counties 
where  the  clerk  is  ex  officio  recorder,  he  is  liable  on  his  bond 
as  recorder  for  improperly  retaining  fees  collected  for  record- 
ing, or  we  must  admit  that  the  same  condition  in  the  bond  means 
one  thing  in  a  county  having  60,000  population  and  another 
thing  in  all  smaller  counties.  We  prefer  to  accept  the  conchi- 
sion  that  the  same  meaning  must  attach  to  the  condition  in  all 
counties,  and  it  follows  that  for  improperly  retaining  fees  col- 
lected as  recorder  recourse  may  be  had  to  the  bond  given  in 
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that  capacity.  The  bond  given  in  the  capacity  of  circuit  clerk 
contains  a  condition  broad  enough  to  cover  all  fees  of  the  offi- 
cer, and  were  it  not  for  the  fact  that  there  is  another  bond  to 
which  recourse  may  be  had  for  recording  fees,  there  would  be 
no  doubt  of  the  liability  on  the  bond  in  suit  here  for  the  en- 
tire balance,  -whether  it  come  in  whole  or  in  part  from  either 
source.  The  question  is,  must  this  bond  be  regarded  as  the 
primary  security  for  the  ordinary  court  fees,  and  as  additional 
security  for  the  recorder's  fees,  or  is  it  to  be  held  only  in  re- 
spect of  the  former,  leaving  the  latter  to  be  secured  by  the 
other  bond  ?  As  in  the  case  of  the  recorder's  bond  so  in  the 
case  of  the  clerk's  bond,  the  condition  is  the  same  in  all  coun- 
ties. It  certainly  cannot  be  held  to  cover  recx)rder's  fees  in 
the  county  which  has  60,000  population,  and  where  the  office 
is  independent  of  that  of  clerk.  However,  the  language  em- 
ployed would  be  sufficiently  broad  to  cover  such  fees  in  small 
counties  where  such  fees  are  earned  and  received  by  the  clerk; 
and  if  the  condition  of  the  bond  is  to  receive  the  same  con- 
struction everywhere,  it  must  be  held  that  the  clerk's  bond 
does  not  cover  the  recorder's  fees  in  any  county. 

In  the  case  of  Cooper  v.  The  People,  etc.,  85  111.  417,  it  was 
said  that  the  undertaking  of  the  surety  is  to  be  construed 
strictly,  having  reference  to  what  was  in  contemplation  of  the 
parties,  and  that  he  is  bound  to  the  extent  and  in  the  manner 
pointed  out  by  his  obligation  merely.  It  was  there  held  that 
the  sureties  on  the  bond  given  by  the  sheriff,  as  sheriff  gener- 
ally, were  not  held  for  his  faihire  as  ex  officio  collector  to  pay 
over  the  commissions  retained  by  him  out  of  the  revenue  for 
collecting  it,  in  excess  of  the  sum  to  which  he  was  entitled  as 
compensation  by  the  order  of  the  county  board,  but  that  his 
sureties  on  liis  collector's  bond  were  liable  therefor;  the  court 
being  of  opinion  that  the  revenue  collections  were  not  presum- 
ably within  the  contemplation  of  the  sureties  when  they  signed 
the  bond,  as  a  separate  bond  was  required  by  law  for  that 
account. 

From  the  foregoing  considerations,  we  conclude  that  in  coun- 
ties having  less  than  60,000  population,  the  office  of  recorder 
is  not  separate  from  that  of  clerk,  but  is  appendant  to  it,  there 
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being  but  one  office;  that  the  allowance  made  by  the  board  for 
compensation,  etc.,  includes  all  that  is  allowable  for  services 
as  recorder  in  snch  counties;  that  the  fees  for  recording,  with 
all  other  fees  earned  in  the  office,  constitute  a  single  common 
fund  out  of  which  must  be  paid  the  allowance  made  by  the 
county  board,  and  that  it  is  not  competent  to  appropriate  the 
money  received  from  one  class  of  fees  to  such  payment  in  pref- 
erence to  that  received  from  the  other;  that  the  bond  given  in 
the  capacity  of  recorder  may  be  resorted  to  for  fees  collected 
for  recording,  and  improperly  retained;  and  that  the  bond 
given  in  the  capacity  of  clerk  is  held  for  all  other  fees  improp- 
erly retained,  but  is  not  held  for  recording  fees.  Now  in  this 
case,  the  whole  sum  from  both  sources  was  greater  than  tibe 
whole  credit,  and  the  credit  was  greater  than  the  whole  sum 
received,  either  for  recording  or  for  court  fees,  and  the  balance 
was  less  tlian  either.  From  which  source  does  this  balance 
come?    Evidently  from  both. 

It  does  not  appear  that  there  was  any  appropriation  of  the 
particular  moneys  received  from  either  source  to  the  payment 
of  the  official  allowances,  nor  is  it  admissible  that  any  such 
preference  should  be  made.  It  is  obvious,  then,  that  this  bal- 
ance should  be  regarded  as  apportionable  to  both  bonds  pro 
rata.  It  must  be  considered  as  coming  from  both  sources  in 
the  proportion  borne  by  the  whole  sum  received  to  the  amount 
derived  from  either  collection;  and  if  liability  is  adjudged  upon 
both  bonds  accordingly,  justice  will  be  done,  and  the  rights  of 
all  parties  protected. 

The  judgment  of  the  court  below  was  for  the  defendant.  If 
the  views  above  expressed  are  sound,  the  defendants  were  lia- 
ble for  their  proportion  of  the  balance  shown  by  the  report,  and 
to  this  extent  the  judgment  was  erroneous.  It  will  therefore 
be  reversed  and  the  cause  remanded. 

Keversed  and  remanded. 

Cabet,  J.,  took  no  part  in  the  consideration  of  this  cause. 
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The  People  of  the  State  of  Illinois,  use,  etc. 

V. 

Robert  F.  Stewart  et  al. 

Statement.    This  case  is  similar  to  the  preceding. 

Appeal  from  the  Circuit  Court  of  White  county;  the  Hon. 
Thomas  S.  Casey,  Judge,  presiding.     Opinion  filed  April  2, 

1880. 

Mr.  P.  A.  Peabce  and  Messrs.  McDowell  &  McClintock, 
for  appellant. 

Mr.  J.  R.  Williams  and  Mr.  Allen  Blakeley,  for  appellees. 

Wall,  J.    This  case  is  like  the  preceding,  People,  for  use,  etc., 

T.  Stewart  et  al.,  and  the  opinion  in  that  case  is  applicable  in 

this. 

Eeversed. 


Michael  Deitrick  et  al., 

V. 

Highway  Commssioners  Bishop  Township,  etc. 

1.  Certiokari. — The  common  law  writ  of  certiorari  is  the  appropriate 
mode  of  bringing  up  for  review  the  proceedings  of  highway  commissioners  in 
laying  out  roads. 

2.  Laying  out  roads — Damages. — Since  the  present  Consb'tution  came 
into  force,  the  statute  allowing  the  jury  to  consider  or  disregard  benefits  to 
the  owner  in  the  matter  of  laying  out  roads,  does  not  apply  to  the  matter 
of  damages  for  taking  the  land. 

3.  Right  of  appeal. — A  party  whose  land  has  been  taken  for  a  road 
has  the  right  to  be  heard  upon  the  question  of  damages,  upon  an  appeal  to 
the  supervisors,  and  it  is  error  to  dismiss  his  appeal,  and  the  mode  of  appeal 
is  not  changed  by  the  fact  that  the  proposed  road  is  upon  a  county  line. 

Appeal  from  the  Circuit  Court  of  Effingham  county;   the 
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Hon.  William  C.  Jones,  Judge,  presiding.      Opinion  filed 
April  2,  1880. 

Messrs.  Gilmobe  &  White,  for  appellants;  that  certiorari  is 
the  proper  remedy,  cited  1  Tidd's  Pr.  330;  Comr's  Sonora  v. 
Super's  Carthage,  27  111.  140;  Doolittle  v.  O.  &.  0.  U,  R.  R. 
Co.  14  111.  881 ;  C.  &  E.  1.  K  R  Co.  v.  Whipple,  22  111.  105. 

Highway  Commissioners  cannot  legally  proceed  to  lay  out  a 
road  until  compensation  for  the  land  has  been  awarded:  Car- 
penter V.  Jennings,  77  \\\.  250. 

As  to  proper  proceedings  to  lay  out  a  road:  Corley  v.  Ken- 
nedy, 28  111.  143;  Dolphins  v.  Pedley,  27  Wis.  464. 

Messrs.  Bbown  &  Gibson,  for  appellees;  that  there  is  a 
remedy  by  appeal,  and  certiorari  will  not  lie,  cited  Winkler  v. 
Winkler,  40  111.  179. 

The  acts  of  the  supervisors  were  in  accordance  with  the  stat- 
ute: Comr's  Sonora  v.  Supr's  Carthage,  27  111.  140;  Taylor  v. 
Marcy,  25  111.  618. 

Certiorari^  when  improperly  granted,  should  be  quashed  on 
motion :  Trustees  v.  School  Directors,  88  111.  100. 

Wall,  J.  Proceedings  were  commenced  under  the  act  of 
1877,  in  relation  to  roads  and  bridges,  to  establish  a  public 
highway  across  the  lands  of  appellants  and  others.  Upon  a 
hearing  had  before  a  jury  to  assess  damages,  a  verdict  was  ren 
dered,  allowing  appellant  Deitrick  nothing,  and  to  appellant 
Koonst  the  sum  of  sixty-five  dollars.  From  this  finding  these 
two  men  prayed  an  appeal  to  three  supervisors,  as  provided  by 
§  58  of  said  act.  The  supervisors  having  been  selected,  the 
parties  appeared  before  them,  and  on  motion  of  the  highway 
commissioners,  the  appeal  was  dismissed.  The  supervisors 
reported  their  finding  to  the  town  clerk. 

The  highway  commissioners  had,  before  the  taking  of  the 
appeal,  made  a  final  order  establishing  the  road.  To  set  aside 
these  proceedings  these  appellants  obtained  a  writ  of  certiorari^ 
by  which  the  i-ecord  was  brought  before  the  circuit  court.  On 
motion  of  the  highway  commissioners  the  writ  of  certiorari 
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was  quashed,  and  the  appellants  bring  the  case  to  this  court. 
It  is  objected  that  this  is  not  a  proper  case  for  the  writ  of  cer- 
tiorari. It  has  been  repeatedly  held  that  the  common  law  writ 
of  certiorari  may  issue  for  the  purpose  of  reviewing  the  pro- 
ceedings of  all  inferior  tribunals  and  jurisdictions  where  they 
exceed  their  power  or  proceed  without  authority  of  law,  and 
where  there  is  no  appeal  or  other  mode  given  to  directly  review 
their  proceedings.  We  have  found  no  provision  of  the  statute 
giving  an  appeal  or  other  mode  of  reviewing  the  proceedings 
of  the  highway  commissioners  in  cases  like  this;  nor  has  any 
such  provision  been  referred  to  in  the  argument.  If  there  be 
none,  the  remedy  must  be  by  this  writ,  and  it  may  be  remarked 
that  it  is  the  remedy  usually  resorted  to,  and  so  far  as  we  are 
advised,  no  question  has  been  made  as  to  the  propriety  of  its 
use  in  such  cases. 

It  seems  clear  that  so  far  as  these  proceedings  would  affect 
Deitrick,  they  were  erroneous  and  should  have  been  quashed. 
By  the  verdict  of  the  jury  no  damages  were  allowed  to  him, 
though  a  portion  of  his  land  was  taken.  Since  the  adoption  of 
the  present  Constitution  this  cannot  be  done,  and  the  party  about 
to  be  so  injuriously  affected,  may  be  protected.  Carpenter  v. 
Jennings,  77  111.  250.  If  section  44  of  the  act  in  question,  is 
construed  in  the  light  of  the  Constitution,  as  it  must  be, 
it  cannot  be  held  that  the  clause  therein  allowing  the  jury  to 
consider  or  disregard  benefits,  applies  to  the  matter  of  damages 
for  taking  the  land  for  the  purposes  of  the  road;  and  we  must 
hold  that  it  applies  to  some  other  matter  of  damages,  or  else 
that  it  is  void  because  repugnant  to  the  Constitution. 

Nor  are  we  able  to  see  how  the  proceedings  in  regard  to 
Koonst  can  be  sustained.  So  far  as  the  record  discloses,  he 
had  a  right  to  be  heard  upon  the  apj^eal  to  the  three  supervisors ; 
and  yet  his  appeal  was  dismissed,  as  the  supervisors  report, 
for  some  alleged  defect  in  his  bond.  No  such  defect  has  been 
pointed  out,  nor  do  we  see  anything  substantially  deficient  in 
the  bond. 

But  it  is  said  that  the  supervisors  properly  dismissed  the  appeal, 
for  the  reason  that  it  was  not  legally  brought  before  them,  and 
that  as  the  road  was  on  the  county  line  the  appeal  should  have 
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been  regulated  and  taken  under  the  provisions  of  section  63. 
This  section  seems  to  be  applicable  only  to  the  case  of  disagree- 
ment between  the  highway  commissioners  of  two  adjoining 
towns,  and  the  proviso  applies  to  the  case  where  the  disagree- 
ing boards  of  commissioners  belong  to  diflFerent  counties. 
There  is  nothing  in  the  statute  to  which  our  attention  has  been 
called  which  requires  the  land-owner  to  pursue  one  course  where 
the  road  is  all  in  his  county,  and  a  different  course  where  the 
the  road  is  partly  in  another  county.  Indeed,  section  56  seems 
to  sustain  the  view  that  the  course  of  the  land-owner  is  the 
same  in  either  case,  whatever  mav  be  the  different  or  additional 
steps  required  to  be  taken  by  the  highway  commissioners  and 
other  authorities.  We  have  therefore  reached  the  conclusion 
that  the  proceedings  as  to  Koonst  were  illegal,  and  should  have 
been  set  aside.  We  deem  it' unnecessary  to  discuss  several 
minor  points  that  have  been  presented  by  counsel  in  their 
briefs,  as  tlie  views  already  expressed  will  dispose  of  the  whole 
case-     The  judgment  is  reversed  and  cause  remanded. 

Eeversed. 


Truett  Sons  &  Morgan 

V. 

Belle  D.  Cummons  et  al. 

1.  ErECCTOR  DE  SON  TORT. — Where  one  not  the  executor  or  administra- 
tor of  a  deceased  person,  tusumes  to  act  ns  such,  or  appropriates  the 
goods  to  his  own  use,  he  renders  himself  liable  as  executor  de  son  tort. 
The  fact  that  he  was  a  legatee  under  the  will  can  make  no  differonce. 

2.  Heir  may  be  sued  for  debt  op  ancestor. — There  havinj?  boen  no 
administration  on  the  estate  within  a  year  afler  probate  of  the  will,  the  heir 
is  liable  for  the  debts  of  his  ancestor,  as  execator  de  son  tort  to  the  extent  of 
the  personal  property  received,  and  also  in  respect  of  lands  descended  to  him 
where  there  are  no  pereonal  assets.  The  personal  estate  of  the  deceased  is 
the  primary  fund  from  which  to  pay  the  debts  against  the  estate. 

■ 

Appeal  from  the  Circuit  Court  of  Pope  county;  the 
Hon.  D.  M.  Browning,  Judge,  presiding.  Opinion  filed  April 
2,  1880. 
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Mr.  J.  F.  McCartney,  for  appellants;  cited  Kyan  v.  Jones, 
15  111.  1;  Hoffman  v.  Wilding,  85  111.  456;  Kev.  Stat.  1874, 
542. 

Wai.l,  J.  The  appellants  brought  suit  against  the  appellees 
before  a  jastice  of  the  peace,  and  the  case  was  taken  by  appeal 
to  the  Circuit  Court,  where  on  a  trial  by  the  court  without  a 
jury,  the  issues  were  found  for  appellees,  and  judgment  was 
rendered  against  the  appellants  for  costs.  The  cause  of  action 
was  a  promissory  note  for  $71.25,  executed  by  W.  J.  Robert- 
son, since  deceased  to  the  plaintiffs.  Robertson,  by  his  last  will 
and  testament,  left  all  his  property,  both  real  and  personal,  to 
the  appellees,  who  were  his  widow  and  daughter.  They  came 
into  the  possession  of  the  property  so  left  to  them.  This 
property  was  more  than  sufficient  to  pay  this  debt;  and  though 
the  value  of  each  kind  of  estate  does  not  appear  in  the  record, 
there  is  such  a  description  of  the  real  property  as  to  make  it 
quite  certain  it  alone  was  of  greater  amount  in  value  than  the 
debt.  The  will  was  probated,  but  no  executor  or  administra- 
tor was  ever  appointed,  although  more  than  one  3^ear  clasped 
after  the  probate  before  suit  brought.  The  appellees  had  ap- 
propriated the  property,  both  real  and  personal,  to  their  own 
use,  and  were  enjoying  the  same.  We  think  the  appellees 
may  be  held,  both  in  respect  of  the  personal  and  the  real  estate 
which  they  have  received.  Where  one,  not  the  executor  or  ad- 
ministrator, intermeddles  with  the  personal  property  of  a  de- 
ceased person,  and  assumes  to  act  as  executor,  or  appropriates 
the  goods  to  his  own  use,  he  renders  himself  liable  as  executor 
de  son  tort.  Blackstone,  book  2,  page  507;  Williams  on  Ex's 
Nal.  1,  p  210;Brownv.Durbin,  5  J.J.  Marsh,  170;  Mitchell 
V.  Lunt,  4  Mass.  654;  Hawkins  v.  Johnson,  4  Blackford,  21; 
Wilson  V.  Davis,  37  Ind.  141;  Wilbourne  v.  Wilbourne,  48 
Miss.  38.  The  fact  that  he  is  a  legatee  can  make  no  differ- 
ence. Like  a  lawfully-appointed  executor,  he  will  be  respon- 
sible for  the  goods  which  he  may  receive  and  no  more.  Ch.  3, 
Sec.  125,  R.  S. 

At  the  common  law  the  heir  was  not  liable  for  the  debts  of 
the  ancestor,  except  in  particular  cases,  such  as  debts  due  on 
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specialties  where  the  heir  was  expressly  bound,  and  on  judg- 
ments recovered  against  the  ancestor,  and  recognizances  ac- 
knowledged by  him ;  and  where  the  heir  had  sold  the  land  before 
suit  brought,  the  creditor  was  without  remedy.  But  our  stat- 
ute in  relation  to  frauds  and  perjuries  (Chapter  59,  K.  S.),  pro- 
vides a  mode  of  reaching  the  real  estate  and  the  rents,  issues 
and  profits  of  the  same  descended  to  heirs  and  devisees  when 
the  personal  estate  of  the  ancestor  is  not  sufficient  to  discharge 
his  just  debts,  and  in  such  case  the  heirs  and  devisees  are  made 
liable  to  the  creditor  to  the  full  amount  of  the  lands,  rents  and 
profits  so  descended. 

This  remedy  may  be  enforced  by  suit  against  the  personal 
representatives  and  heirs  jointly,  or  the  personal  representa- 
tives and  devisees  jointly,  or  the  personal  representatives, 
heirs  and  devisees  jointly.  The  ]>ersonal  representatives  must 
be  joined  in  these  actions,  because  the  personal  estate  is  the 
primary  fund  for  the  payment  of  debis,  and  may  be  omitted 
only  where  there  has  already  been  a  judgment  obtained  against 
him,  and  there  are  no  assets  in  his  hands  for  its  payment;  and 
where  the  estate  has  not  been  administered  upon  within  one 
year  after  the  death  of  the  testator,  or  is  intestate.  The  per- 
sonal estate  is  the  primary  fund  for  the  payment  of  debts,  and 
it  is  only  in  the  event  that  such  estate  is  insufficient,  that  the 
heir  is  liable  in  respect  of  lauds  descended.  When,  however, 
there  has  been  a  judgment  against  the  personal  representative, 
and  there  are  no  assets,  there  is  no  occasion  to  join  him  in  the 
action,  and  he  may  be  omitted.  See  Sec.  14,  Chap.  59.  So, 
also,  where  no  person  shall  administer,  within  one  year,  an  ac- 
tion may  be  maintained  against  the  heii*s  and  devisees.  Sec 
15;  Eyan  v.  Jones,  15  111.  1;  Hoffman  v.  Wilding,  85  111.  456. 
In  this  case  there  is  a  state  of  facts  which  will  warrant  a  suit 
against  these  parties  in  respect  of  the  goods  received,  whereby 
they  have  become  executors  de  son  tort.  Having  received 
lands  by  descent  from  the  decx^ased,  and  no  administration 
having  been  had  within  a  year,  they  may  be  charged  also  to 
the  extent  of  the  value  of  the  lands  so  received.  Were  they  ex- 
ecutors dejv/re^  and  appointed  within  one  year,  it  wouldT)e  nec- 
essary that  the  judgment  should  be  discharged  in  the  first  in- 
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stance  out  of  the  personalty;  but  as  they  are  only  executors 
de  son  tort^  and  as  they,  cannot  take  advantage  of  their  own 
wrong,  it  is  optional  with  the  plaintiffs  whether  to  charge  them 
in  that  capacity  or  not  If,  however,  the  creditor  elects  to  pur- 
sue them  in  both  capacities,  the  usual  order  of  appropriation 
must  be  observed,  so  that  the  personal  estate  shall  be  first 
exhausted.  As  to  the  form  of  judgment  in  such  cases,  see 
Ryan  v.  Jones,  mjpra.  Judgment  reversed  and  cause  re- 
manded. 

Reversed  and  remanded. 


City  of  East  Bt.  Louis 

V. 

The  People  ex  rel. 

1.  Municipalities— Po WEB  to  compel  payment  op  judgment.— Tax- 
es are  authorized  to  provide  for  the  necessary  expenses  of  government,  and  the 
funds  thus  raised  are  to  he  applied  first  to  the  necessary  current  expenses  of 
the  city,  and  though  these  expenses  may  swallow  up  all  that  may  be  thus 
raised,  courts  are  powerless  to  add  to  the  burden  of  taxation  beyond  the  limits 
assigned  by  the  charter  of  the  corporation  or  by  law.  The  fact  that  the  city 
may  incur  liabilities,  which  may  ripen  into  judgments,  beyond  its  present 
ability  to  pay,  can  make  no  difference. 

2.  Cannot  compel  tax  beyond  constitutional  limit. — So  where  it 
appears  that  the  constitutional  or  charter  limit  of  taxation  has  been  reached, 
and  that  the  funds  thus  derived  will  all  be  used  in  meeting  the  current  expen- 
ses of  the  city,  a  mandamus  to  compel  the  levy  of  a  tax  to  pay  a  judgment 
against  the  city,  will  be  refused. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
Amos  Watts,  Judge,  presiding.     Opinion  filed  April  2,  1880. 

Mr.  J.  M.  Freels,  for  appellant;  that  the  judgment  creates 
no  new  rights  in  respect  to  the  means  of  payment,  cited  United 
States  V.  Macon  county,  11  Chicago  Legal  News,  263. 

Mandamus  will  not  be  granted  unless  the  right  to  it  clearly 
appears:  The  People  v.  Cline,  63  111.  394;  Tlie  People  v.  Fow- 
ler, 65  K  Y.  252;  The  People  v.  Huntoon,  71  111.  536. 


FouBTH  District — February  Term,  1880.    77 

Eaat  St.  Louis  v.  The  People. 

Demand  and  refusal  must  be  shown:  Kemner  v.  State,  7  Neb. 
130. 

Mr.  0.  F.  NoETLiNG,  Mr.  R.  A.  Halbert  and  Mr.  L.  H.  Hite, 
for  appellee;  as  to  what  is  sufficient  in  a  petition  for  mandamus, 
cited  The  People  v.  Glann,  70  111.  232;  The  People  v.  Super- 
visor, etc  51  111.  191;  Commonwealth  v.  Alleghany  Co.,  84  Pa. 
496;  Commonwealth  v.  Pittsburg,  37  Pa.  277;  Thomas'  case,  8 
Pa.  218 ;  High  on  Extraordinary  Remedies,  §  472. 

An  execution  cannot  issue  against  a  city,  and  a  judgment 
must  be  enforced  by  mandamus:  Chicago  v.  Halsey,  25  111. 
598;  Trustees  v.  Schroeder,  58  111.  353;  Chicago  v.  Sansum, 
87  111.  182. 

No  previous  demand  was  necessary:  Commonwealth  v.  Al- 
leghany Co.  87  Pa.  246;  Commissioners  v.  King,  13  Fla.  461; 
State  V.  City  of  Racine,  21  Wis,  249;  Ohio  v.  Clinton  Co.. 
6  Ohio  St.  287;  Maddox  v.  Graham,  2  Met.  59;  State  v.  Com- 
mon  Council,  4  Brown  110;  Glencoe  v.  The  People,  78  111. 
382;  Sheaff  v.  The  People,  87  111.  189;  Pabner  v.  Stacy,  44 
La.  340. 

Wall,  J.  This  was  a  proceeding  by  mandamus  to  compel 
the  city  of  East  St.  Louis  to  levy  a  tax  to  pay  a  judgment  held 
by  the  relator  against  the  city.  The  amended  petition  alleges 
that  Seim,  the  relator,  recovered  the  judgment  in  the  City 
Court  of  East  St.  Louis,  March  Term,  1878.  That  said  judg- 
ment  is  unpaid,  and  that  no  steps  have  been  taken  in  the  direc- 
tion of  paying  it;  that  there  is  and  has  been  no  money  in  the 
treasury  since  the  rendition  of  the  judgment  which  could  be 
used  for  that  purpose;  that  the  fiscal  year  of  the  city  begins 
March  16th;  that  it  is  the  duty  of  the  city  to  make  a  special 
tax  levy  in  the  premises,  and  prays  for  a  peremptory  writ  of 
mandamus  to  compel  the  city  to  levy  such  a  tax.  The  answer 
of  the  city  admits  the  recovery  of  the  judgment  and  its  non- 
payment; alleges  that  the  payment  was  never  demanded,  nor 
was  the  city  ever  requested  to  levy  said  tax,  nor  was  it  the  duty 
of  the  city  to  do  so;  that  by  its  charter  the  city  was  limited  in 
the  levying  of  taxes  to  one  per  cent,  per  annum  on  the  assessed 
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value  of  property  within  the  corporate  limits;  that  for  the  fiscal 
year  1878  and  1879,  such  a  levy  could  produce  only  the  sums 
of  $34,450  and  831,097,  respectively,  and  that  said  sums 
together  with  all  the  available  resources  are  not  sufficient  to 
meet  the  necessary  current  expenses  of  said  years;  that  for  the 
year  1878  there  had  been  appropriated  the  sum  of  $58,000, 
and  for  the  year  1879  the  sum  of  $68,200,  for  the  necessary 
current  expenses  of  said  year;  that  the  city  has  no  other  source 
of  revenue  except  from  licenses,  and  that  from  the  latter  source 
no  money  was  received  in  1878,  and  none  could  be  received  in 
1879,  because  by  law  the  city  is  requireSd  to  accept  for  licenses 
its  own  treasury  warrants  and  certificates  of  indebtedness,  of 
which  there  were  in  1878,  and  would  be  in  1879,  more  than 
enough  to  cover  the  amount  of  the  licenses;  that  if  said  licenses 
were  paid  in  cash  the  receipts  therefor,  together  with  the  total 
amount  received  and  receivable  for  taxes,  could  not  be  sufficient 
to  meet  the  necessary  current  expenses  of  the  city;  that  said 
expenses  cannot  be  curtailed,  and  are  indispensably  necessary 
to  run  the  different  departments  of  the  city;  that  there  is  no 
otlier  fund  available  for  the  purpose  of  paying  said  judgment, 
and  that  the  city  cannot  incur  any  indebtednesses  by  issuing 
bonds  or  warrants,  as  the  present  funded  and  unfunded  indebted- 
nessjcxclusiveof  said  judgment,  is  already  in  excess  of  the  consti- 
tutional limits.  A  replication  was  filed,  to  which  the  respondent 
demurred.  The  demurrer  was  carried  back  and  sustained  to  the 
answer.  Tlie  respondent  electing  to  stand  by  the  answer,  a 
peremptory  mandamus  was  awarded.  The  only  question  is  as 
to  the  sufficiency  of  the  answer.  The  city  of  East  St  Louis  is 
a  municipal  corporation,  organized  by  virtue  of  its  charter, 
and  possessing;  such  powers  as  are  therein  granted.  The  prime 
object  of  the  state  in  granting  the  charter  was  to  create  an 
agency  to  which  might  be  entrusted  the  ordinary  powers  of 
government  for  the  locality,  and  to  which  might  be  delegated  a 
portion  of  the  sovereign  power  of  the  state — the  ultimate  design 
being,  of  course,  to  secure  in  a  more  effective  and  thorough  man- 
ner the  peace  and  good  order  of  the  corporate  district,  and  the 
health  and  safety  of  the  persons  dwelling  or  being  therein. 
To  provide  for  the  necessary  expenses  of  this  local  government, 
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taxes  and  licenses  are  authorized,  and  the  manner  of  their 
imposition  and  collection  prescribed.  The  fiinds  thns  raised 
are  to  be  applied,  first  to  the  necessary  current  expenses 
of  the  city ;  and  though  tliese  expenses  may  swallow  up  all  that 
may  be  thus  raised,  courts  are  powerless  to  increase  the  burden 
of  taxation  beyond  the  limits  assigned  by  the  charter  or  by  law. 
The  fact  that  the  city  may  incur  liabilities  which  may  ripen 
into  judgments  beyond  its  present  ability  to  pay,  can  make  no 
difference.  Neither  the  property  of  the  citizen,  nor  the  corpo- 
rate property  of  the  city,  such  as  market  houses,  engine  houses, 
fire  engines,  etc.,  can  be  taken  in  execution.  The  same  reason 
which  would  make  it  unwise  and  inexpedient  to  sell  the  corpo- 
rate property  of  the  city  in  payment  of  its  debts,  renders  it  im- 
perative that  its  revenues  should  first  be  applied  to  necessary 
current  expenses.  The  reason  is  obvious.  The  health  and  se- 
curity of  the  citizen,  public  peace  and  good  order  must  be 
maintained.  These  are  the  chief  objects  of  the  municipal  organ- 
ization, and  to  accomplish  these  the  corporate  revenues  are 
indispensable. 

But  the  city  may  be  required  to  exhaust  all  its  powers  of 
taxation,  and  honestly  and  economically  to  apply  its  income,  to 
the  end  that  after  meeting  its  necessary  current  expenses  it  may 
discharge  its  other  just  obligations.  The  answer  in  this  case 
contains  much  that  may  be  criticised.  Its  statements  are  some- 
what confused  and  inartificial,  and  it  is  lacking  to  some  extent 
in  that  terse,  dear  and  apt  phrase  which  ought  to  characterize 
all  pleadings.  Yet,  considering  it  all,  and  giving  its  various 
averments  a  fair,  not  a  liberal  construction,  we  think  it  contains 
enough.  It  shows  a  state  of  things  which,  if  true,  would  render 
it  improper  and  indeed  unavailing  to  grant  the  prayer  of  the  pe- 
tition. It  shows  that  the  entire  revenues  of  the  city,  when  all 
its  powers  of  taxation  are  exercised,  will  not  meet  the  necessary 
current  expenses;  that  these  expenses,  which  are  specified,  can- 
not be  curtailed,  and  that  the  city  cannot  incur  any  further  in- 
debtedness, the  constitutional  limit  having  been  already  reached 
and  passed.  If  this  be  true,  how  can  the  relief  sought  by  the 
petition  be  granted?  These  averments  in  the  answer  are  dis- 
tinct and  positive  enough  to  be  traversed,  and  if  issues  of  fact 
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are  formed  upon  them  the  city  must  by  satisfactory  proof  main- 
taiu  them.  It  must  show  that  its  expenses  are  not  extravagant, 
and  it  must  be  held  to  an  honest  management  of  its  financial 
affairs.  It  must  be  held  to  an  economical  and  faithful  use  of 
the  funds  raised  by  taxation,  and  will  be  required  to  apply  what- 
ever can  be  spared  over  and  above  necessary  expenses  to  the  pay- 
ment of  its  debts.  People  etc.,  Ex  rel  etc.,  vs.  City  of  Cairo 
50  111.  164. 

Objection  is  made  that  the  petition  does  not  show  a  demand 
and  refusal.  It  is  a  general  rule  that  before  issuing  a  writ  of 
mandamus  there  must  have  been  a  refusal  to  do  that  which  it  is 
the  object  of  the  mandamus  to  enforce,  either  in  distinct  terms, 
or  by  circumstances  showing  an  intention  in  the  party  not  to  do 
the  act  required.  Moses  on  Mandamus,  page  18;  3  Stephens' 
Nisi  Prius,  2292. 

In  many  cases  it  would  be  necessary  that  an  opportunity 
should  be  afforded  the  party  to  do  the  act  required,  before  in- 
volving him  in  the  cost  and  vexation  of  a  suit.  Yet  if  such 
facts  are  shown  as  make  it  apparent  that  he  will  not  move  un- 
til compelled,  it  should  be  enough. 

In  Commonwealth  v.  Commissioners  Alleghany  Co.,  37 
Penn.  St  237,  it  was  held  not  requisite  to  a  mandamus  com- 
manding public  officers  to  perform  official  duties  which  they 
had  neglected,  that  a  demand  should  previously  have  been 
made  upon  them  to  perform  the  duty.  In  the  present  case, 
it  appears  from  the  petition  that  the  judgment  has  not  been 
paid  after  a  considerable  lapse  of  time,  and  that  no  steps  have 
been  taken  to  that  end.  The  answer  admits  the  judgment, 
and  while  saying  that  no  demand  was  ever  made,  avers  in  the 
same  sentence,  that  it  was  not  the  duty  of  the  city  to  make 
the  desired  levy,  and  proceeds  to  assign  reasons,  which,  if  well 
founded  in  fact,  would  bar  the  relief.  Whether  these  grounds 
of  defense  are  well  founded  or  not,  it  is  apparent  the  city  did 
not  intend  to  act,  and  that  a  formal  demand  would  have  been 
fruitless,  and  therefore  it  must  be  held  in  such  a  case  unneces- 
sary.   The  judgment  is  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 
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Marcus  M.  Goodale 

V. 

Samuel  D.  Cooper,  use,  etc, 

Pbacticb. — In  an  action  ex  contractu  against  two  or  more,if  all  are  served 
with  process,  judgment  must  go  against  all  or  none.  The  case  must  be  dis- 
posed of  as  to  all  the  defendants. 

Appeal  from  the  Circuit  Court  of  Jefferson  county;  the 
Hon.  C.  S.  Conger,  Judge,  presiding.  Opinion  filed  April  2, 
1880. 

Messrs.  Tanner  &  Wilbanes,  for  appellant;  that  the  judg- 
ment should  be  against  all  the  defendants,  cited  Gribbin  v. 
Tnompson,  28  HI.  61;  Faulk  v,  Kellums,  54111. 189;  Kimball 
v.  Ward,  63  111.  619. 

Messrs.  Green  &  Carpenter,  for  appellees;  cited  Bev.  Stat. 
1874,  643;  Bowden  v.  Bowden,  75  111.  143. 

Wall,  J.  This  was  a  suit  before  a  justice  of  the  peace, 
brought  by  the  appellee  against  the  appellant  and  one  Thomas 
T.  Brown,  upon  a  delivery  bond  signed  by  the  two  defendants. 
Judgment  having  been  rendered  in  favor  of  the  plaintiff,  the 
defendants  appealed  the  case  to  the  Circuit  Court.  In  the 
Circuit  Court  the  case  was  tried  by  the  judge  without  the  in- 
tervention of  a  jury,  by  consent  of  the  plaintiff  and  the  defendant 
Goodale,  and  judgment  was  rendered  in  favor  of  the  plaintiff 
against  the  defendant  Goodale  alone,  for  the  penalty  of  the 
lx)nd  as  debt,  and  for  the  sum  of  $39.20  as  damages,  and  for  the 
cost  of  suit.  There  was  no  judgment  whatever  as  to  the  co- 
defendant  Brown,  though  as  shown  by  the  record,  he  was  proper- 
ly in  court;  nor  is  there  any  thing  explaining  or  accounting  for 
the  fact  that  the  case  was  not  disposed  of  as  to  him.  It  is  an 
inflexible  rule  that  in  actions  ex  contractu  against  two  or  more — 
if  all  are  served   with   process  judgment  must  go  against 
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all  or  none,  and  in  this  instance  it  was  error  to  dispose  of 
the  case  as  to  one  defendant,  without  disposing  of  it  as  to  the 
other,  both  defendants  being  before  the  court.  To  this  rule 
the  only  exception  is  where  there  is  a  personal  defense,  such 
as  infancy  or  bankruptcy.  Dow  v.  Rattle,  12  111.  873;  G  rib- 
ben  V.Thompson,  28  111.61;  Faulk  v.  Kellams,  54  111.  188; 
Kimball  v.  Ward,  63  111.  519;  Byers  v.  Bank,  etc.,  85  IlL  423. 
The  judgment  must  be  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


Ehbhabd  D.  Frakz  et  al. 

V. 

KiLLiAN  Winne, 

Pbactice— Sbttiko  aside  default.^A  motion  to  set  aside  a  default  is 
addressed  to  the  discretion  of  the  court,  and  will  not  be  reviewed  by  an  appel- 
late court  unless  it  appear  that  such  discretion  has  been  abused;  but  where 
it  appears  that  defendant's  counsel  were  busy  in  preparing  an  answer  at  the 
time  of  default  taken,  but  could  not  complete  it  by  reason  of  the  absence  of 
one  of  the  principal  defendants,  who  was  sick,  and  the  answer  discloses 
a  meritorious  defense,  the  motion  to  set  aside  the  default  should  have  been 
granted. 

Appeal  from  the  Circuit  Court  of  Randolph  county;  the 
Hon.  Amos  Watts,  Judge,  presiding.  Opinion  filed  April  2, 
1880. 

Mr,  Silas  L.  Bbtan,  Mr.  A.  G.  Qt)RDON  and  Messrs.  Patton 
&Lanphieb,  for  appellants;  that  the  default  should  have  been 
set  aside,  cited  Rev.  Stat  1874,  Chap.  22,  §17;  Mason  v.  McNa- 
mara,  57  111.  274;  Union  Hide  &  Leather  Co.  v.  Woodley,  75 
IlL  435 ;  Moore  v.  Bracken,  27  HI.  23. 

This  court  may  review  the  action  of  the  court  below  in  refu- 
sing the  motion:  Bowman  v.  Bowman,  64  111.  75;  Brown  v. 
Brown,  59  111.  315. 

As  to  setting  aside  default  where  there  is  constructive  ser- 
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vice:  Lyon  v.  Eobbins,  46  111.  276;  Hogden  v.  Guttery,  58 
111.  431. 

The  purchaser  of  a  mortgage  takes  it  Bubject,  in  equity,  to 
all  infirmities  to  which  it  is  liable  in  the  hands  of  the  assignor: 
Olds  V.  Cummings,  31  111.  189;  Fortier  v.  Darst,  31  111.  212; 
Sumner  v.  Wangh,  56  HI.  631. 

Mr.  J.  Blacjkburn  Jones,  for  appellee;  against  the  motion  to 
set  aside  the  default,  cited  Fergus  v.  Garden  City  Mfg.  Co.  71 
111.  51 ;  Peoria  &  R  I.  E.  K.  Co.  v.  Mitchell,  74  111.  394;  Union 
Hide  Leather  Co.  v.  Woodley,  75  111.  435 ;  Constantino  v.  Wells, 
83  IlL  192;  Edwards  v.  McKay,  73  111.  570. 

The  discretion  exercised  by  the  court  below  cannot  be  in- 
quired into  by  this  court:  Powell  v.  Clement,  78.  111.  20;  Gar- 
ner V.  Crenshaw,  1  Scam.  143;  Wallace  v.  Jerome,  1  Scam.  524; 
Woodruff  V.  Tyler,  5  Gilm.  457;  Cox  v.  Brackett,  41  111.  222; 
Mitchell  V.  Chicago,  40  HI.  174. 

Caset,  J.  This  was  a  bill  in  chancery  to  foreclose  a  mort- 
gage filed  by  appellee  in  the  Randolph  Circuit  Court,  on  the 
fourth  day  of  December,  A.  D.  1878,  against  appellants  and 
others.  The  first  error  assigned,  is  that  the  court  erred  in  not 
giving  defendant  further  time  to  answer.  The  fourth  error 
assigned,  is  that  the  court  erred  in  not  setting  aside  the  default. 
A  disposal  of  these  errors  disposes  of  the  whole  case.  To  prop- 
erly understand  the  points  made,  it  will  be  necessary  to  state 
the  record  in  detail,  to  a  considerable  extent  The  bill  alleges 
that  Emil  Berger,  on  the  6th  of  May,  A.  D.  1875,  was  indebted 
to  one  William  Gorger  in  the  sum  of  $12,000;  that  on  the 
same  day  he  made  and  delivered  to  the  said  Gorger  two  prom- 
isory  notes,  for  the  sum  of  $6,000  each,  payable  in  three  and 
five  years,  respectively,  with  interest  at  the  rate  of  eight  per 
cent,  per  annum ;  that  on  the  same  day  the  said  Berger  and 
Christine  Berger,  his  wife,  executed,  acknowledged  and  de- 
livered to  the  said  Gorger  a  deed  and  mortgage  on  a  large 
amount  of  real  estate  therein  described;  that  the  mortgage  was 
recorded  on  the  first  day  of  June,  A.  D.  1875;  that  on  the  lOtli 
of  October  ,  A.  D.  1875,  the  said  Gorger  sold  and  transferred 
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the  notes  and  mortgage  to  one  J.  W.  Kennedy;  that  on  the 
5th  day  of  January,  A.  D.  1876,  the  said  Kennedy  sold  and 
transferred  the  said  notes  and  mortgage  to  the  complainant, 
and  that  the  complainant  was  the  owner  of  both  of  said  notes 
and  mortgage;  that  one  of  said  notes  is  long  since  dae,  and 
that  by  the  terms  and  conditions  of  the  mortgage  the  same 
may  be  foreclosed;  and  avers  that  the  mortgage  and  first  of 
said  notes  is  now  brought  into  court.  Then  follows  the  prayer 
of  the  bill;  that  Emil  Berger  and  his  wife  Christine  Berger 
be  made  party  defendants,  and  required  to  answer,  etc.  Their 
answer  under  oath  is  not  waived.  After  this  conclusion  as  to 
the  Bergers,  the  bill  shows  that  Ehrhard  D.  Franz,  Herman  Fay, 
William  Dutzell  (appellants)  and  one  Nasse,  "  pretend  to  have 
some  right  or  claim  upon  a  part  of  said  property  described 
in  the  said  mortgage,  but  just  how  much  or  what  part  of  said 
property  complainant  is  not  advised;  that  the  said  Nasse  by 
virtue  of  a  pretended  deed  of  trust,  had  sold  all  or  a  part  of 
said  real  estate;  that  Ehrhard  D.  Franz  was  the  purchaser,  and 
that  said  Nasse  as  trustee  had  by  deed  conveyed  said  premises 
to  the  said  Franz,  and  that  the  said  Franz  through  his  agent, 
Albert  Wilson,  is  about  to  rent  or  sell  said  property,  or  a  part 
thereof." 

"  That  A.  G.  Gordon  is  the  Attorney  of  the  said  Franz.  That 
if  the  said  parties  have  any  claim  to  said  property,  it  is  subject 
to  the  claim  and  lien  of  complainant's  mortgage  and  subsequent 
thereto,"  and  then  follows  this  statement.  '*  Your  complainant 
hereby  makes  the  said  Ehrhard  D.  Franz,  William  Dutzel, 
Albert  Wilson  and  A.  G.  Gordon,  defendants  in  this  part  of 
the  liliy  And  also  an  additional  prayer, "  that  the  said  trustee's 
deed  may  be  set  aside  and  that  the  said  Ehrhard  D.  Franz  and 
Albert  Wilson,  be  restrained  from  taking  possession,  renting, 
selling  or  interfering  with  said  property,"  etc.  etc.  This  bill  is 
signed  by  the  complainant  and  sworn  to  by  George  T.  Rim. 
Then  follows  a  statement  that  one  Herman  Fay  and  his  wife 
had  by  a  deed  of  trust,  conveyed  part  of  the  lands,  "but  just 

what  portion  complainant  is  not  advised  "  to  one  " Nasse 

as  trustee:  that  the  said Nasse  as  trustee  on  the   15th  dav 

of  Oct.  1878,  will  sell  some  portion  of  the  lands,"  as  is  al- 
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leged  "  described  in  exhibit  B,  which  is  herewith  filed  and  made 
part  of  this  bill."  There  is  no  such  exhibit  B  in  the  record. 
The  bill  then  alleges  that  "if  the  said  Ehrhard  D.  Franz,  Wil- 
liam  Dntzel  and  Herman  Fay  have  any  claim  at  all  on  said 
pwperty  it  is  subject  to  the  claim  of  your  complainant,"  and 
that  a  sale  of  said  premises  "  would  cloud  and  impair  the  value 
of  complainant's  security,"  and  that  "as  they  now  are,  com- 
plainant can  use  said  notes  and  mortgage  as  collateral  security 
and  then  borrow  money  whenever  his  business  requires  it." 
Following  is  an  additional  prayer  to  the  bill,  "  that  Ehrhardt 
D.  Franz  and  William  Dutzel  may  also  be  made  party  defend- 
ants," etc. ;  their  answer  under  oath  being  waived,  and  also 
praying  for  an  injunction  restraining  the  said  Ehrhardt  D. 
Franz  anS  William  Dutzel  from  disposing  of  any  of  said  real 
estate.  Then  follows  another  prayer  for  an  accounting  and  fore- 
closure, and  that  "  the  said  injunction  be  made  perpetual,"  etc. 

Tliere  is  nothing  in  the  record  to  show  that  the  bill  was 
amended.  And  the  record  is  so  carelessly  prepared  that  it  is  dif- 
ficult to  understand.  The  clerk  may  not  be  advised  as  to  his 
duties  in  the  premises,  and  counsel  for  appellants  should  file  a 
praecipe,  directing  the  formation  of  the  record.  The  prsecipe 
becomes  a  part  of  the  record.  The  abstract  filed  by  appel- 
lant's counsel  is  not  a  compliance  with  the  rule  of  the  court. 
It  is  not  an  abstract,  but  an  imperfect  index.  No  objection 
was  made  to  it  by  counsel  for  appellee,  and  in  view  of  the 
importance  of  the  case  we  conclude  to  examine  the  record. 
Tliere  was  service  by  summons  on  all  the  defendants  except 
Ehrhardt  D.  Franz  and  Herman  Fay.  A  writ  of  injunction 
was  issued  on  the  4th  of  December,  1878,  and  served  on  all  the 
defendants,  except  Franz  and  Fay. 

At  the  March  term  of  the  Circuit  Court,  to  wit:  on  the  18th 
day  of  March,  A.  D.  1879,  the  record  shows  proof  of  service; 
"service  by  publication,  as  to  Emil  Berger,  Christine  Ber- 
ger,  Ehrhard  D.  Franz,  Herman  Fay,  William  Dutzell,  Au- 
gust Nasse  and  Albert  Wilson,  and  the  appearance  of  E.  D. 
Franz  is  entered  by  A.  G.  Gordon,  his  attorney,  and  ruled  to 
answer  by  first  Thursday;  and  now  on  Tliursday,  March  20th, 
default  is  entered  for  want  of  answer  as  to  all  defendants;  and 
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now  on  this  same  day  motion  is  made  to  set  aside  the  default 
as  to  all  the  defendants  except  Emil  Berger  and  Christine  Ber- 
ger;  which  motion  is  refused,  and  defendants  except  thereto, 
at  the  time;  and  it  appearing  to  the  court  here  from  the  writ 
issued  therein  to  the  SheriflF  of  Eandolph  county,  and  the  return 
thereon,  that  the  defendants,  Emil  Berger,  and  Christine  Berger, 
had  been  regularly  served  with  process  herein  at  least  ten  days 
prior  to  the  first  day  of  this  term  of  court,  and  it  further  ap- 
pearing, that  the  said  defendants,  Ehrhard  D.  Franz,  Herman 
Fay,  William  Dutzel,  August  Nasse  and  Albert  T>.  Wilson, 
had  entered  their  appearance  in  writing  in  said  cause  on  the  4th 
day  of  January,  A.  D.  1879."  Then  follows  a  decree  of  fore- 
closure on  one  of  the  notes;  one  only  being  introduced  in  evi- 
dence. The  motion  to  set  aside  the  default  is  accompanied  by 
the  answer,  which  is  material,  and  shows  that  the  notes 
and  mortgage  referred  to  in  complainant's  bill  have,  by  the 
United  States  Circuit  Court  for  the  Southern  District  of 
Illinois,  been  declared  fraudulent  and  void;  that  the  lands 
there  described  were  sold  by  the  marshal  of  the  said  Uni- 
ted States  Circuit  Court,  by  virtue  of  an  execution  issued  on 
a  judgment  in  that  court  against  the  said  Emil  Berger;  that 
they  were  bought  by  one  Caspar  Koeler,  who  upon  receiving 
a  deed,  conveyed  the  same  to  Herman  Fay,  and  that  Fay  by 
deed  of  trust  conveyed  the  lands  to  August  Nasse,  for  the  ben- 
efit of  Ehrhard  D.  Franz  and  William  Dutzel;  that  the  said 
Nasse  as  trustee  had  sold  the  lands  to  the  said  Franz. 

The  record  shows  that  on  the  fourth  day  of  the  term  appellant's 
counsel  informed  the  counsel  for  appellee  that  the  answer  was 
not  complete.  That  appellee's  counsel  insisted  on  a  default<, 
while  appellant's  counsel  were  insisting  upon  further  time  to 
answer.  The  court  allowed  the  default  to  be  entered,  remark- 
ing at  the  time  '^  that  after  the  default  a  motion  to  set  aside 
could  be  entered  if  there  should  be  a  meritorious  defense,  and 
the  same  would  be  considered."  Exceptions  to  the  ruling  of 
the  court  were  taken.  In  support  of  the  motion  to  set  aside 
default  the  aflBdavit  of  A.  G.  Gordon  was  read  in  evidence 
— in  substance,  that  S.  L.  Bryan  and  himself  were  the  attorneys 
for  the  appellants;  that  they  had  no  opportunity  to  consult 
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until  the  meeting  of  the  court;  that  the  delaj  in  answering  was 
caused  by  the  absence  of  defendant,  E.  D.  Franz,  who  was  chiefly 
interested  in  the  defense;  that  Franz  lives  near  St.  Louis, 
in  the  State  of  Missouri;  that  he  had  arranged  to  be  present 
on  the  17th  instant;  that  on  the  I8th  he  received  a  telegram 
from  Messrs.  Fink  &  Beasse,  of  St.  Louis,  saying  that  Franz 
was  sick  and  could  not  come;  that  affiant  telegraphed  to  Dut- 
zell,  who  came  by  the  next  train;  that  he  and  his  colleague, 
Bryan,  had  worked  from  seven  p.  m.  until  eleven  o'clock  p.  m.  the 
night  before  to  get  ]said  answer  ready,  and  that  he  had  been 
working  at  it  before  the  meeting  of  the  court  on  that  morning, 
and  ,had  it  almost  complete;  that  a  large  amount  of  valua- 
ble  property  was  involved;  that  the  presence  of  Franz,  who 
was  sick  and  unable  to  be  there,  was  necessary  to  properly  pre- 
pare the  answer;  that  the  defendants  have  a  just  and  merito- 
rious defensa 

In  farther  support  of  said  motion,  the  affidavit  of  William 
Dutzell  was  read;  that  he  came  at  once  on  receiving  the  tele- 
gram of  Gordon;  that  Franz  knew  more  of  the  case,  and  that 
he  was  informed  that  he  would  be  there,  but  that  he  is  sick 
near  St  Louis,  in  Missouri,  and  unable  to  come;  that  they 
have  used  all  the  diligence  they  could;  that  they  do  not  desire 
to  delay  the  case;  that  they  only  want  a  fair  hearing,  and  will 
try  the  case  during  this  term  of  court;  also  the  telegram  from 
Messrs.  Fink  and  Nasse,  showing  the  sickness  of  Franz.  Also 
the  letter  of  Messrs.  Fink  and  Nasse,  showing  the  sickness  of 
Franz,  his  inability  to  leave  home,  and  enclosing  a  memo- 
randum in  regard  to  the  case.  Also  the  letter  of  Franz  him- 
self to  Gordon,  showing  that  he  is  sick,  and  thinks  he  will  be 
able  to  be  present  by  Saturday  or  Monday  foUovring  the  de- 
fault day,  which  was  Thursday. 

The  court  refused  the  motion  to  set  aside  the  default,  and  at 
a  later  day  during  the  term,  allowed  the  complainant  to  intro- 
duce his  proof,  and  a  decree  of  foreclosure  was  entered. 

A  motion  to  set  aside  a  default  is  addressed  to  the  sound  dis- 
cretion of  the  court,  and  ordinarily  will  not  be  reviewed  by  the 
appellate  court  However,  the  Supreme  Conrt  of  this  State 
has  held  in  a  number  of  cases  that  it  will  reverse  the  ruling  of 
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the  court  below  where  there  seems  to  have  been  an  abuse  of 
that  discretion,  and  where  to  permit  the  judgment  to  stand, 
would  or  might  be  unjust  or  oppressive  if  the  party  has  shown 
reasonable  diligence  to  prevent  the  default,  or  to  be  ready.  In 
tlie  case  of  Moore  et  al.  v.  Bracken,  27  111.  23,  the  court  says: 
"  In  chancery,  all  matters,  whether  of  discretion  or  positive 
law,  are  subject  to  review  in  a  superior  court.  The  same  is 
held  in  Bowman  v.  Bowman,  64  111.  75.  In  Brown  v.  Brown, 
59  111.  316.  In  the  Union  Hyde  and  Leather  Co.  v.  Woodley, 
75  111.  435,  and  in  a  number  of  other  cases.  So  that  we  take 
it  to  be  the  settled  doctrine  in  chancery,  "  that  the  superior 
court  will  review  matters  of  discretion  as  well  as  positive  law" 
in  the  court  below.  And  having  determined  that  question,  it 
is  only  necessary  for  this  court  to  consider  whether  from  all  the 
tacts  and  circumstances  as  shown  in  the  record,  such  a  case  is 
made  as  authorized  or  required  the  court  below  to  have  allowed 
appellants  further  time  to  answer,  or  that  the  default  should 
have  been  set  aside.  The  defendants  were  required  to  "  except, 
plead  or  answer"  on  the  return  day  of  the  summons,  ♦  *  *  or 
within]such  ftirther  time  as  may  be  granted  by  the  court."  Un- 
derwood's Statute,  Chap.  22,  Sec.  16.  *  The  next  section  provides 
in  substance  that  if  the  defendant  shall  appear  at  the  next  term 
and  offer  to  file  his  answer  to  the  bill,  the  court  will  permit  him 
do  so,  cause  being  shown,  and  the  costs  of  the  preceding  term 
being  paid.  It  appears  that  there  is  a  standing  rule  in  the 
Randolph  Circuit  Court,  requiring  defendants  in  chancery  to 
except,  plead,  demur  or  answer  by  the  4th  day  of  the  term.  That 
on  the  fourth  day  of  the  term,  appellants'  counsel  notified  the 
soicitors  for  appellee  that  their  answer  was  not  complete;  a  de- 
fault was  urged  and  granted;  the  court  while  entering  the  de- 
fault  saying,  that  a  motion  to  set  aside  the  default  would  be  con- 
sidered, if  meritorious. 

The  answer  of  appellants  filed  at  the  time  when  the  motion 
was  considered,  is  imperfect,  but  quite  as  good  as  the  bill  or  the 
record.  The  answer  and  affidavits  in  support  of  it  show  a 
meritorious  defense,  and  that  appellants  had  used  all  reasonable 
diligence  to  be  ready  and  in  preparing  the  defense.  They  were 
fairly  entitled  to  a  hearing.     A  large  amount  of  valuable  prop- 
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erty  was  involved.  The  appellants  did  not  ask  to  continue  or  de- 
lay the  trial  of  the  cause  to  another  term.  They  proposed  to  try 
the  case  during  that  tenn,  and  the  record  shows  that  appellee 
did  not  introduce  his  evidence  at  the  time  of  taking  the  de- 
fault, but  was  allowed  to  do  so  at  a  later  day  in  the  term,  at  which 
time  appellants  if  they  had  been  allowed  a  standing  in  court 
might  have  been  prepared  for  trial.  A  careful  examination 
of  appellee's  bill  as  it  appears  in  the  record,  indicates  a  desire 
to  prevent  any  investigation  as  to  the  honesty  and  good  faith 
of  the  indebtedness  therein  described.  The  answer  filed  charges 
that  the  notes  and  mortgage  described  were  fraudulent  and  void 
as  to  creditors,  and  that  they  had  been  declared  fraudulent  by  a 
court  of  competent  jurisdiction  after  hearing  upon  the  facts.  It 
is  impossible  to  see  that  any  honest  claim  would  have  been  in- 
jured by  allowing  the  motion  to  set  aside  the  default.  By  re- 
fusing the  motion  a  great  wrong  may  have  been  perpetrated, 
and  a  positive  fraud  concocted,  for  the  purpose  of  swindling 
honest  and  bona  fide  creditors  protected.  The  defence  shown 
by  the  answer  if  true,  was  undoubtedly  meritorious,  and  entitled 
defendants  to  a  hearing.  Tlie  appellants  were  entitled  to  their 
day  in  court,  and  we  think  that  the  court  below  in  the  exercise  of 
a  sound  discretion  slionld  have  allowed  the  motion  to  set  aside 
tlie  default  and  given  appellants  a  reasonable  time  to  answer 
the  bill.  Therefoie  the  judgment  of  the  Circuit  Court  is  re- 
versed and  this  cause  remanded,  with  instructions  to  set  aside 
the  default  and  allow  appellants  to  file  their  answer. 

Beversed  and  remanded. 


William  J.  Morrison 

V. 

J.Blackburn  Jones. 


Implied  cohtract. — A  person  may  accept  the  eervicea  of  another  with- 
out incurrmg  any  implied  liability  to  pay  for  the  same,  because  at  the  out- 
set he  may  know  that  the  service  is  rendered  because  of  an  employment  by 
some  other  person,  with  which  he  has  nothinf?  to  do,  and  but  for  such  knowl- 
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edge,  the  services  would  not  have  been  reoeiyed«  The  law  raises  the 
implication  to  pay  when  there  is  no  express  employment  by  another,  and 
where  there  is  evidence  of  snch  express  employment  an  instruction  upon  the 
implied  liability  to  pay,  which  does  not  include  the  other  element  of  express 
employment,  is  erroneous, 

Ereob  to  the  Circuit  Court  of  Randolph  county;  the  Hon. 
Amos  Watts,  Judge,  presiding.      Opinion  filed  April  2, 1880. 

Messrs.  W.  &  E.  L.  Stokeb,  for  plaintiff  in  error;  that  the 
burden  is  upon  him  who  affirms  a  material  fact,  to  prove  it, 
cited  Hinman  v.  Pope,  1  Gilm.  181;  Union  Nat  Bank 
V.  Balden  wick,  45  111,  875;  Martin  v.  Brewster,  49  111.  806. 

Instructions  should  be  based  on  evidence:  Gibson  v.  Web- 
ster, 44  111.  488;  Harmit  v.  Thompson,  46  111.  460;  Bullock  v. 
Narrott,  49  111.  62;  Bailey  v.  Godfrey,  54  111.  507. 

Messrs.  Johnson  &  Hosneb,  for  defendant  in  error;  as  to 
an  implied  promise,  cited  Chitty  on  Contracts,  23;  Walker 
V.  Brown,  28  IlL  878. 

Caset,  J.  This  was  an  action  of  assumpsit  instituted  by  the 
defendant  against  the  plaintiff  in  error  in  the  Randolph  Cir- 
cuit Court.  The  declaration  contained  two  counts  for  services 
rendered  as  an  attorney-at-law.  The  plea  filed  was  non  aa- 
sumpsitj  upon  which  issue  was  joined.  The  cause  was  sub- 
mitted to  a  jury.  Verdict  for  defendant  in  error  for  the  sum 
of  $150.  A  motion  for  a  new  trial  was  entered  and  refused  by 
the. court.  Judgment  on  the  verdict  for  the  said  sum  of  $150 
and  costs.  The  case  is  brought  to  this  court  by  a  writ  of  error, 
and  the  errors  assigned  are  in  substance: 

1.  The  court  erred  in  refusing  the  motion  for  a  new  trial 

2.  The  court  erred  in  giving  the  first  and  second  instruc- 
tions for  plaintiff  below,  there  not  being  evidence  to  sustain 
the  principle  of  law  embodied  in  said  instmctious. 

8.  Because  there  was  no  evidence  to  support  the  verdict, 
and  that  the  verdict  was  manifestly  against  the  weight  of  evi- 
dence. 

The  first  and  second  instructions  given  by  the  court  at  the 
request  of  the  defendant  in  error  are  as  follows: 
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"  The  law  is  that  if  a  man  accepts  the  services  of  another,  and 
receives  benefit  from  the  same,  then  he  is  bound  in  law  to  pay  for 
those  services,  whatever  those  services  are  proven  to  be  actually 
worth ;  and  in  this  case,  if  you  believe  from  the  evidence  that  de- 
fendant actually  received  the  services  of  plaintiff  in  a  suit  then 
pending  in  court,  and  accepted  them  and  received  benefit  from 
said  services,  then,  imless  you  further  believe  from  the  evidence 
that  Jones  especially  agreed  to  look  to  some  other  person  in- 
terested in  the  suit,  and  not  to  look  to  defendant  for  payment, 
your  verdict  should  be  for  plaintiff,  and  you  should  assess  the 
damages  at  whatever  the  evidence  shows  they  are  worth.  The 
court  instructs  the  jury,  if  you  believe  from  the  evidence  that 
there  was  an  injunction  suit  begun  and  prosecuted  by  W.  J. 
Morrison  v.  W.  L.  Cohen,  and  that  in  this  action  the  plaintiff 
appeared  in  said  cause  as  solicitor  or  attorney  for  Morrison,  at 
the  instance  and  request  of  defendant,  expressed  or  implied, 
and  did  faithfully  perform  his  duty  in  said  cause,  and  that  said 
Morrison,  complainant  in  said  injunction  case,  accepted  the  ser- 
vices of  plaintiff  in  that  case,  then,  in  that  case,  your  verdict 
should  be  for  plaintiff,  and  you  should  assess  his  damages  at 
whatever  the  evidence  has  shown  you  these  services  were  act- 
ually worth,  unless  you  believe  from  the  evidence  that  said 
Jones  expressly  agreed  with  Samuel  Morrison  that  he  would  look 
to  him  for  payment  for  services  rendered." 

The  evidence  is  very  conflicting.  It  would  seem  that  the 
weight  of  the  evidence  is  with  the  plaintiff  in  error;  but 
inasmuch  as  the  jury  see  and  hear  the  witnesses  testify, 
and  can  therefore  better  judge  of  the  credibility  that  the 
witnesses  are  entitled  to,  courts  reluctantly  set  aside  the 
verdict  of  a  jury  whei-e  the  question  at  issue  is  a  matter  of 
fJBLCt  While,  therefore,  as  has  been  stated,  the  weight  of 
the  testimony  seems  to  be  with  plaintiff  in  error,  yet  we  can 
not  say  that  for  that  reason  we  would  reverse  the  judgment  of 
the  circuit-court.  It  is  now  well  established  doctrine  that  where 
the  evidence  is  conflicting  as  to  the  controverted  facts  and 
issues,  it  is  essential  that  the  instructions  should  be  precisely 
accurate.  In  this  action  the  defendant  in  error  relied  for  a 
recovery  upon  an  implied  agreement  upon  the  part  of  plaintiff 
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in  error  to  pay  him  for  his  services.  The  plaintiff  in  error 
denied  any  liability  by  implication  or  otherwise.  The  testi- 
mony tends  very  strongly  to  show  an  express  employment  of 
defendant  in  error  by  Samuel  Morrison,  with  which  employ- 
ment the  plaintiff  in  error  had  nothing  whatever  to  do. 

The  first  part  of  the  first  instruction  expresses  the  law  gov- 
erning implied  contracts,  and  would  be  applicable  and  appro- 
priate in  a  case  where  there  was  no  evidence  of  an  express 
agreement  or  contract.  It  was  not  applicable  to  the  case  under 
consideration.  The  instruction  entirely  ignored  the  testimony 
as  to  an  express  employment  by  Samuel  Morrison,  and  from  it, 
no  doubt,  the  jury  arrived  at  the  conclusion,  that  inasmuch  as 
the  service  had  been  rendered  for  the  plaintiff  in  error,  without 
objection  on  his  part,  in  a  suit  to  which  he  was  a  party,  that 
Jie  should  pay  the  defendant  in  error  without  regard  to  atiy 
express  agreement  the  testimony  may  have  shown  to  be  made 
with  any  other  person  by  the  defendant  in  error. 

A  person  may  accept  and  receive  the  service  of  another  with- 
out incurring  any  implied  liability,  or  ever  expecting  to  pay  for 
such  service,  because  at  the  very  time  of  receiving  such  service 
he  may  know  that  the  service  is  rendered  because  of  an  em- 
ployment by  some  other  person,  with  which  he  has  nothing  to 
do,  and  but  for  such  knowledge  the  services  would  not  have  been 
received.  The  law,  in  other  words,  raises  the  implication  to 
pay,  when  there  is  no  distinct  or  express  employment  by  the 
person  for  whom  the  service  is  rendered,  or  any  other  person. 
The  latter  part  of  the  instruction  does  not  relieve  it  from  the 
objection  already  made.  The  jury  were  told  that "  unless  Jones 
specially  agreed  to  look  to  some  other  person  interested  in 
the  suit  and  not  to  look  to  defendant  for  payment,  their  verdict 
should  be  for  the  plaintiff,"  etc. 

If  the  defendant  in  error  appeared  as  an  attorney  in  the  case 
at  the  instance  and  employment  of  some  other  person  than  the 
plaintiff  in  error,  it  would  be  quite  immaterial  whether  the 
person  so  employing  defendant  was  interested  in  the  result  of 
the  suit  or  not,  the  defendant  could  not  claim  an  implied  agree- 
ment on  the  part  of  plaintiff  in  error  to  pay  for  his  service. 
In  such  a  case  it  would  be  immaterial  who,  if  any  one,  the  de- 
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fendant  "  specially  agreed  "  to  look  to  for  payment  for  his  ser- 
vices. If  he  appeared  there,  and  performed  the  service  as  al- 
leged, at  the  special  instance  and  request  of  any  person  other 
than  the  plaintiff  in  error,  that  precludes  the  idea  of  an  implied 
liability  on  the  part  of  plaintiff  in  error,  and  in  such  case  the 
fact  that  the  services  were  accepted  could  not  create  the  liabil- 
ity, and  the  fact  that  the  defendant  in  error  did  not  specially 
agree  to  look  to  the  person  who  employed  him,  for  pay  for  his 
services,  would  not  affect  the  plaintiff  in  error  unless  that  em- 
ployment was  at  his  instance  and  request. 

The  testimony  shows  that  the  plaintiff  in  error  had  employed 
Michan  as  his  attorney,  with  whose  services  he  was  content 
He  had  confidence  in  the  ability  of  his  attorney  to  take  charge 
of  and  manage  the  suit,  and  had  no  intention  of  employing 
other  counseL  All  this  was  substantially  taken  from  the  con-' 
sideration  of  the  jury  by  the  first  instruction.  An  instruction 
must  not  only  clearly,  in  plain  language,  state  the  law,  but  it 
must  also  be  based  on  the  evidence.  Hamilton  v.  Hunt,  14 
111.  473;  Hamilton  v.  Singer  Mfg.  Co.  64  111.  370;  Finer  v. 
Cover,  65  111.  391.  An  instruction  containing  an  abstract  prin- 
ciple of  law,  however  correct  as  a  legal  proposition  it  may  be, 
given  vrithout  regard  to  the  evidence,  may  and  often  is  calcula- 
ted to  mislead  the  jury,  and  so  we  think  in  this  case  the  jury 
must  have  been  misled  by  the  first  instruction.  The  second 
instruction,  although  not  as  objectionable  as  the  first,  has  to 
some  extent  the  same  objections  to  it,  and  it  was  calculated  to 
mislead  the  jury.  It  ignores  the  testimony  for  the  defense, 
and  in  conclusion  virtually  states  the  law  to  be,  that  although 
the  defendant  in  error  was  employed  by  Samuel  Morrison,  un- 
less he  also  expressly  agreed  to  look  to  him  for  payment  for 
his  services,  they  should  find  for  the  defendant  in  error.  If  the 
defendant  in  error  appeared  in  the  case  as  an  attorney  at  the  - 
solicitation  or  request  of  Samuel  Morrison,  and  plaintiff  in 
error  did  not  cause  that  request  to  be  made,  nor  accept  the  said 
services  expecting  to  pay  for  the  same,  then  the  defendant  in 
error  could  not  recover  for  his  services  from  any  one  but  his 
employer,  whether  he  had  specially  agreed  to  look  to  him  for 
payment  or  not    A  learned  judge  has  said:  *' As  in  physics 
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two  solid  bodies  can  not  occupy  the  same  space  at  the  same 
time,  so  in  law  and  common  sense  there  cannot  be  an  express 
and  an  implied  contract  for  the  same  thing  existing  at  the  same 
time.  This  is  an  axiomatic  truth.  It  is  only  when  parties  do 
not  expressly  agree  that  the  law  interposes  and  raises  a  prom- 
ise."   Walker  v.  Brown,  et  al.  28  111.  883. 

In  the  same  case  it  is  said:  parties  are  bound  by  their  agree- 
ment, and  therefore  there  is  no  ground  for  implying  a  promise 
when  there  is  an  express  contract,  and  it  can  make  no  differ- 
ence whether  the  contract  is  made  by  the  parties  themselves 
or  others  for  them.  The  contract  must  be  sued  on.  The 
law  as  declared  in  Ghitty  on  Contracts,  page  89,  is  that  prom- 
ises in  law  exist  only  in  the  absence  of  express  promises; 
expressum  facit  cessare  ta'dtwrn.  Cutler,  Admr.  v.  Powell,  6 
Term  Kep.  324;  Whitney  v.  Sullivan,  7  Mass,  109;  Rob- 
ertson V.  Lynch,  18  Johns,  456;  Miller  v.  Watson,  4  Wend. 
275;  Shephard  v.  Palmer,  6  Conn.  100;  Christy  v.  Price,  7 
Missouri,  438;  HuUe  v.  Heightman,  2  East.  145.  In  the  case 
of  Cutler,  Admr.  v.  Powell,  8v>pra^  Lord  Kenyou,  C.  J.,  said, 
^'  That  when  parties  have  come  to  an  express  contract  none  can 
be  implied  has  prevailed,  so  long  as  to  be  reduced  to  an  axiom 
in  the  law."  When  work  and  labor  is  done  under  an  express 
contract,  a  suit  to  recover  for  the  same  must  be  between  the 
parties  to  the  contract,  and  a  third  person,  though  benefited  by 
it,  cannot  be  sued  upon  an  implied  assumpsit.  Compton  v. 
Payne,  69  111.  354.  So  in  the  case  under  consideration,  the 
plaintiff  in  error  had  a  right  to  show  that  the  services  ren- 
dered by  defendant  in  error  were  because  of  an  express  contract 
made  by  him  with  Samuel  Morrison,  and  although  he  was  ben- 
efited by  the  services  of  the  defendant  in  error,  and  accept- 
ed the  services  without  objection,  he  could  not  be  held 
liable  by  implication — nor  express  contract  preclude  the  pos- 
sibility of  an  implied  contract.  For  these  reasons  the  judg- 
ment of  the  Circuit  Court  is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 
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Louis  Vierheller,  Jr. 

V. 

George  Brutto,  use,  etc. 

GABHiBHHEirr— Monet  in  cxtstodt  of  thb  law.— A  person  deriving  his 
anthority  from  the  law  to  receive  and  hold  money  or  other  property,  is  not 
sqIq^  to  garnishment  for  the  same  while  it  is  so  held  by  him. 

Ebbob  to  the  Circuit  Court  of  St  Clair  county;  the  Hon. 
William  H.  Snydeb,  Judge,  presiding.  Opinion  filed  April  2, 
1880. 

Mr.  William  C.  Kueffneb,  for  plaintiff  in  error;  that  it 
must  dearly  appear  by  the  answer  that  the  garnishee  is 
chargeable  or  he  should  be  discharged,  cited  0.  &  St.  L.  K.  R. 
Co.  V.  Killenberg,  82  111.  295;  C.  &  St  L.  R  R  Co.  v.  Hind- 
man,  85  111.  521. 

Money  in  the  custody  of  the  law  cannot  be  reached  by  gar- 
nishment: Millison  v.  Fisk,  43  111.  112;  Campbell  v.  Hasbrook, 
24I1L  248;  Drake  on  Attchment,  §  494;  Brooks  v.  Cook,  8 
Mass.  246;  Colby  v.  Coutes,  6  Cush.  558;  Thayer  v.  Tyler,  5 
Allen,  94;  Cobum  v.  Ausart,  8  Mass.  819;  Cushing  v.  Hyde, 
10  Miss.  374;  Perry  v.  Thornton,  7  R  I.  17;  Garrett  v.  Gout, 
4  Met  486. 

Mr.  Geo.  W.  Bbockhaus,  for  defendant  in  error;  that  this 
being  an  action  relating  to  the  revenue,  appeal  should  be  had 
direct  to  the  Supreme  Court,  cited  Laws  1877, 153,  §  2 ;  Laws 
1879,  222,  §  2. 

In  the  absence  of  a  bill  of  exceptions  showing  all  the  evi- 
dence, it  will  be  presumed  there  was  evidence  to  support  the 
judgment:  Wilson  v.  McDowell,  62  111.  522;  Mains  v.  Cosner, 
67  m.  536;  L  &  St  L.  R  R  Co.  v.  Miller,  62  111.  468. 

The  garnishee  must  show  matter  in  discharge  of  his  liability 
where  he  is  once  charged  by  proof  or  admissions  in  his  an- 
swer: McCoy  V.  Williams,  1  Gilm.  584;  Crain  v.  Gould,  46 
UL  293. 
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Casey,  J.  This  was  a  proceeding  by  garnishment.  The  af- 
fidavit shows,  that  on  the  18th  day  of  April,  A.  D.  1878,  the 
People  of  the  State  of  Illinois  obtained  a  judgment  in  the  St. 
Clair  Circuit  Court  against  George  Brutto,  for  the  sum  of  two 
hundred  dollars;  that  on  the  17th  day  of  August,  A.  D.  1878, 
an  execution  was  issued  on  said  judgment  against  the  said 
George  Brutto,  directed  to  the  sheriff  of  St.  Clair  County; 
that  said  execution  was  returned  by  the  sheriff,  "  no  property 
found;"  that  the  saidr  George  Brutto  has  no  property  liable 
to  execution ;  that "  affiant  has  reason  to  believe,  and  does  believe, 
that  Louis  Vierheller,  Jr.,  is  indebted  to  the  said  George  Brutto, 
and  has  moneys  effects  and  estate  of  said  George  Brutto  in  his 
possession,  custody  and  charge."  Upon  the  filing  of  said  affi- 
davit, garnishee  process  was  issued  against  and  served  on  Louis 
Vierheller,  Jr.,  who  appeared,  and  in  answer  to  the  second  in- 
terrogatary  filed  in  said  cause,  said :  that  on  the  8th  day  of 
September,  1876,  he  was  by  the  County  Court  of  St.  Clair  Coun- 
ty, Illinois,  appointed  as  guardian  for  the  said  George  Brutto, 
to  succeed  one  Edward  Abend,  his  former  guardian,  in  said 
court;  that  on  that  day  he  received  from  said  Edward  Abend  the 
sum  of  two  hundred  eighteen  14-100  dollars;  calculating  com- 
pound interest  thereon,  the  said  sum  of  $218.14  now  amounts  to 
about  $245.08 ;  that  he  has  paid  out  for,  and  to  said  George 
Brutto,  as  guardian,  and  for  costs  in  court,  by  the  order  of  the 
county  court  aforesaid,  various  sums  of  money,  aggregating 
with  interest  thereon  to  date,  the  sum  of  $149.17,  and  that  he 
is  entitled  to  commission,  as  he  is  informed,  on  said  sum 
of  $245.08,  at  the  rate  of  6  per  cent.,  making  $14.70;  so  that 
the  account  now  and  at  the  time  of  service  of  said  writ  of 
garnishment  is  as  follows: 

Total  on  hand $245.08 

Total  paid  out $149,17 

Commission 14,70 

Total $163,87  $245,08 

Leaving  in  the  hands  of  him,  the  said  Louis  Vierheller,  as 
aforesaid  of  moneys  of  the  said  George  Brutto  the  sum  of 
eighty-one  and  21-100  dollars  ($S1.21S100).    Upon  this  answer, 
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the  following  judgment  was  entered.  "  That  the  said  George 
Brutto  for  use  of  the  People  of  the  State  of  Illinois,  recover  of  the 
said  defendant  as  such  garnishee  the  said  sum  of  $81.21,  and 
have  execution  therefor,  and  it  is  further  ordered  by  the  court 
that  the  costs  of  this  proceeding  be  paid  out  of  said  fund."  The 
case  is  brought  to  this  court  by  a  writ  of  error,  and  the  follow- 
ing are  the  errors  assigned. 

1.  The  judgment  of  the  Circuit  Court  is  contrary  to  the  law. 

2.  The  Circuit  Court  erred  in  rendering  a  personal  judg- 
ment against  Ycirheller,  and  awarding  execution  thereon. 
From  the  answer  of  the  plaintiff  in  error  to  the  garnishee  pro- 
cess, we  think  that  there  can  be  no  question  but  what  he  held 
the  mon^  of  the  defendant  in  the  judgment  as  his  guardian; 
and  if  he  did  so  was  he  liable  as  garnishee?  The  doctrine  as 
enunciated  in  Drake  on  Attachment^  section  476,  is  as  follows: 
Persons  acting  as  guardians  of  infants  are  considered  to  stand 
in  the  same  position  as  administrators  and  executors,  and  to 
come  within  the  general  principle  before  stated,  and  therefore 
not  liable  as  garnishees  in  respect  of  property  of  their  wards 
in  their  possession,  as  guardians.  Gassett  v.  Goab,  4  Metcalf, 
486;  Gushing  v.  Hyde,  10  Miss.  874;  Eoss  v.  Allen,  10  N.H. 
96^  Dean  v.  McGarock,  7  Humph.  132;  Buckley  v.  Eckert,  3 
Tenn.  St.  368. 

The  rule  is  that  a  person  deriving  his  authority  from  the 
law  to  receive  and  hold  money  or  property,  cannot  be  gar- 
nisheed  for  the  same  when  held  by  him  under  such  authority. 
Millison  v.  Fisk,  43  111.  118. 

The  reason  of  the  law  is  apparent  in  the  case  under  consider- 
ation. The  money  in  the  hands  of  the  guardian  is  under  the 
control  of  the  county  court,  and  cannot  be  paid  out  or  expen- 
ded by  the  guardian  except  upon  the  order  of  that  court;  and 
to  allow  it  to  be  taken  on  a  process  of  this  kind  might  "  bring 
the  different  tribunals  into  collision."  Weaver,  Adm'r,  v.  Da- 
vis, 47  111.  237;  Johnson  et  al.  v.  Pace,  78  111.  143;  Bivens  et 
al.  V.  Harper,  59  111.  21. 

From  these  authorities  it  is  clear  that  the  entry  of  a  judg- 
ment against  the  plaintiff  in  error  was  erroneous.  We  do  not 
deem  it  necessary  to  discuss  the  other  error  assigned. 

Vou  VL  7 
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The  judgment  of  the  Oircnit  Court  is  reversed  and  the  cause 

remanded. 

Beversed  and  remanded. 


John  Leudeb 

V. 

The  People. 


Pbacticb— Instructioks. — It  is  the  duty  of  the  oonrt  to  e:ive,  or  refuse  to 
give  instractions,  when  asked  bj  either  party.  Because,  in  criminal  cases, 
the  jury  are  made  jadges  of  the  law  as  well  as  the  facts,  is  no  reason  why  the 
court  should  refuse  to  instruct  the  joiy  on  the  law  of  the  case,  when  re* 
quested. 

Ebrob  to  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
William  H.  Snydeb,  Judge,  presiding.  Opinion  filed  April 
2,  1880. 

Mr.  WmjAK  C.  Kueffneb  and  Mr.  James  M.  Dill,  for 
plaintiff  in  error;  as  to  what  constitutes  the  crime  of  adultery, 
cited  Searls  v.  The  People,  13  111.  597;  Miner  v.  The  People, 
58  111.  59. 

The  court  erred  in  refusing  to  instruct  the  jury  as  to  the  law 
of  the  case:  Peri  v.  The  People,  65  111.17;  Kepperly  v.  Rams- 
den,  83  111.  354;  Rev.  Stat.  781,  §  54. 

In  prosecutions  of  this  character  the  marriage  of  the  defend- 
ant must  be  proved;  2  Greenleaf 's  Ev.  §  461;  Lowry  v.  Coster^ 
11  Chicago  Legal  News,  330. 

Mr.  Geo.  W.  Bbocehaus,  for  defendant  in  error;  that  it  was 
sufficient  to  prove  the  crime  by  circumstances  which  raise  the 
presumption  of  cohabitation  or  unlawful  intimacy,  cited  Crim. 
Code,  §  12;  Searls  v.  The  People,  18  111.  597. 

Marriage  was  sufficiently  proved:  Rev.  Stat.  1874,  Chap. 
89,  §  4. 

There  was  no  error  in  refusing  defendant's  instructions,  the 
jury  being  judges  of  the  law  as  well  as  fact:  Cook  v.  Hunt, 
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24  III.  535;  McKenziev.  Remington,  79  III.  888;  Calef  v. 
Thomas,  81  111.  478 ;  WickerBham  v.  Tlie  People,  1  Scam.  128; 
Sdmierv.  The  People,  23  111.  17;  Fishery.  The  People,  23  111. 
283;  Adams  v.  The  People,  47  111.  376. 

Casst,  J.  The  appellant  and  one  Catharine  Felt,  were  in- 
dicted by  the  grand  jury  of  St  Clair  county,  for  the  crime  of 
adultery  and  fornication.  At  the  September  term  1877,  of  the 
St  Clair  Circuit  Court,  appellant  had  a  trial  on  said  charge  be- 
fore a  jury,  and  a  verdict  of  guilty  was  returned  by  the  jury. 
The  counsel  for  appellant  entered  a  motion  for  a  new  trial  in 
writing.  One  of  the  causes  given  why  a  new  trial  should  be 
granted  was,  that  ^'  the  court  erred  in  refusing  to  instruct  the 
juiy  as  to  the  law  of  the  case."  The  motion  was  refused  by  the 
court,  exceptions  were  taken,  and  the  defendant  sentenced  to 
pay  a  fine  of  fifty  dollars,  costs,  etc.  An  appeal  was  prayed  to 
this  court,  which  was  allowed,  and  various  errors  are  assigned.  It 
is  not  deemed  necessary  to  discuss  any  of  them  except  the  third, 
which  is  that,  '^  the  court  erred  in  refusing  to  instruct  the  jury 
as  to  the  law  in  the  case."  The  record  shows  that  the  attorneys 
for  appellant  as  well  as  for  the  prosecution,  during  the  progress 
of  the  trial,  presented  to  the  court  a  number  of  instructions. 
The  court  wholly  failed  to  give  or  refuse  either  of  said  instruc- 
tions, to  which  ruling  of  the  court  exceptions  were  taken.  The 
bill  of  exceptions  contains  the  following  somewhat  remarkable 
statement,  which  we  presume  is  intended  as  explanatory  of  the 
action  of  the  judge  presiding  at  the  time  of  the  trial  of  said 
cause,  to  wit:  "  The  reason  of  such  refusal  to  give  said  instruc- 
tions is,  that  the  counsel  in  the  case  stated  to  the  jury  that  they, 
the  jury,  were  the  judges  of  the  law  as  well  as  the  fact  It  not 
beinor  remembered  which  side  made  the  statement" 

It  may  have  been  the  State's  attorney  or  it  may  have  been 
the  attorneys  for  appellant;  it  is  not  material — ^they  were  sim- 
ply stating  what  is  and  has  been  the  law  in  this  State  for 
many  years.  It  does  not  seem  possible  that  the  rights  of  ap- 
pellant can  be  limited  or  prejudiced  by  a  statement  made  by 
counsel  engaged  in  the  trial  of  the  cause  as  to  what  the  law  is. 
The  statute  provides  that  ^^  juries  in  all  criminal  cases  shall  be 
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judges  of  the  law  and  the  fact."  Underwood's  Statute,  §  11, 
487. 

In  Schnier  v.  The  People,  23  111.  29,  the  Supreme  Court 
says:  "They  (the  jury)  are  not  bound  by  the  opinion  of  the 
judge  as  to  what  the  law  is;  and  while  they  may  disregard  the 
instructions  of  the  court,  it  is  none  the  less  the  duty  of  the 
court,  if  requested  by  either  party,  or  by  the  jury,  to  instruct 
them  what  the  law  is."  While  the  jury  are  the  judges  of  the 
law  and  the  fact  in  criminal  cases,  and  may  even  disregard  the 
instructions  given  them,  still  it  is  their  duty,  beyond  question, 
to  carefully  and  respectfully  consider  the  law  as  given  them 
by  the  court  in  instructions.  It  may  well  be  considered  that 
the  judge,  after  many  long  years  of  study  and  research,  is  better 
advised  of  what  the  law  is,  than  the  jury. 

A  learned  judge,  while  holding  that  the  jury  are  the  judges 
of  the  law  and  the  fact  in  criminal  cases,  very  aptly  says:  "  It 
is  their  duty  to  reflect  whether,  from  their  habits  of  thought, 
their  study  and  experience,  they  are  better  qualified  to  judge 
of  the  law  than  the  court." 

The  statute  provides  as  follows:  ^^  And  when  instructions  are 
asked  which  the  judge  cannot  give,  he  shall  on  the  margin 
thereof  write  the  word  '  refused,'  and  such  as  he  approves  he 
shall  on  the  margin  thereof  write  the  word  given;  and  he 
shall  in  no  case  after  instructions  are  *  given,'  qualify,  modify, 
or  in  any  manner  explain  the  same  to  the  jury  otherwise  than 
in  writing."    Underwood's  Statute,  §  54,  973. 

The  Statute  is  imperative;  to  give  or  refuse  the  instructions 
asked  is  an  official  duty  that  cannot  be  avoided.  It  is  the  law 
of  the  State,  and  however  obnoxious  it  may  be,  while  it  remains 
a  part  of  the  statute  it  is  alike  obligatory  on  all  to  obey  it. 

In  the  case  of  Peri  v.  The  People,  65  111.  17,  it  is  said  that 
'^  It  is  the  duty  of  the  judge  trying  the  cause  to  see  that  the 
law  is  fully  and  fairly  given  to  the  jury,  that  they  may  act  in- 
telligently in  forming  their  verdict."  That  because  the  jury 
are  the  judges  of  the  law  and  the  fact,  and  may  disregard  the 
instructions  of  the  court  if  they  are  satisfied  on  their  oaths 
that  he  is  wrong,  does  not  relieve  the  judge  from  the  duties 
and  obligations  imposed  on  him  by  law.    In  the  case  of  Kep- 
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perley  v.  Eainsden,  83  UK  355,  the  Supreme  Court  say  in  sub- 
stance, that  it  is  obligatory  on  the  court  to  mark  all  instruc- 
tions asked  for  at  any  stage  of  the  case,  as  given  or  refused, 
and  any  rule  relieving  the  judge  from  that  duty  is  in  contraven- 
tion of  the  statute.  It  seems  that  counsel  have  a  clear  right  to 
require  the  judge  to  give  an  instruction  asked  for  when  the 
same  is  in  conformity  with  the  law  and  the  facts  in  the  case, 
and  if  in  the  opinion  of  the  cdurt,  the  jury  may  not  fully  com- 
prehend it,  or  naay  be  misled,  and  injustice  done  thereby,  then 
it  is  the  province  and  duty  of  the  court  to  give  such  additional 
instructions  or  explanations  as  may  obviate  any  danger  of 
misapprehension  on  the  part  of  the  jury,  and  the  court  may  of 
his  own  accord  instruct  or  explain  to  the  jury  as  to  the  law  in 
the  case,  provided  such  instructions  or  explanations  are  reduced 
to  writing.  State  v.  Wilson,  2  Scam.  226.  The  right  to  have 
instructions  by  the  court  as  to  the  law  in  the  case  is  fundamen- 
tal; the  grand  and  only  object  being  that  the  law  in  its  pu- 
rity may  be  administered,  and  thereby  equal  and  exact  justice 
dona  In  this  case  the  liberty  and  property  as  well  as  the  fair 
fame  of  the  citizen  is  involved  in  the  result,  and  he  cannot  be 
deprived  of  a  fundamental  right,  or  his  interests  jeopardized  by 
what  may  be  a  failure  of  the  administration  of  the  law. 

Thus  it  seems  that  by  the  ruling  of  the  court  the  appellant 
without  any  fault  on  his  part  and  without  any  fault  or  negli- 
gence on  the  part  of  his  counsel  was  deprived  of  a  legal  right. 
It  is  immaterial  what  might  have  been  the  result,  had  the  in- 
structions been  given  as  required  by  law.  Even  if  he  was  the 
worst  criminal  or  law  breaker  in  the  country,  he  had  a  legal 
right  to  a  fair  and  impartial  trial  in  accordance  with  the  pro- 
visions and  forms  of  the  law.  Whether  he  be  guilty  or  inno- 
cent it  is  the  imperative  duty  of  the  court  to  see  to  it  that  he 
has  a  fare  and  impartial  trial,  and  he  cannot  without  his  con- 
sent be  deprived  of  a  single  one  of  the  safeguards  that  the  law 
in  its  mercy  and  clemency  throws  around  him;  the  protection 
the  law  gives  to  the  innocent  and  guilty  alike,  and  then  after 
having  had  a  fair  and  impartial  trial,  an  intelligent  jury,  ad- 
vised by  the  court  as  to  what  the  law  is,  will  determine  as  to 
the  innocence  or  guilt  of  the  defendant.    As  this  cause  must 
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be  heard  again,  no  opinion  is  expressed  as  to  the  innocence  or 

guilt  of  the  defendant.    The  motion  for  a  new  trial  should  have 

been  allowed.    Therefore  the  judgment  of  the  circuit  court  is 

reversed,  and  the  cause  remanded,  with  instruction  to  award 

appellant  a  new  trial. 

Beversed  and  remanded. 


Amos  Clabk 

V. 

Adeline  Crosby  et  al. 

Homestead — How  set  out.— Where  the  property  occupied  as  a  home- 
stead is  worth  more  than  the  $1,000  allowed  by  statute,  and  the  homestead 
has  not  been  released,  the  grantee,  or  mortgrafiree  in  case  of  foreclosure,  can 
enforce  his  rights  against  the  surplus.  The  remedy  in  such  cases  is  by  bill 
in  equity,  either  to  set  out  the  homestead  or  award  $1,000  in  lieu  thereof. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon. 
William  H.  Snydbb,  Judge,  presiding.  Opinion  filed  April 
2, 1880. 

Messrs.  Casey  &  Dwight^  for  appellant;  that  the  bill  alleges 
facts  sufficient  to  constitute  a  lien  and  it  is  not  necessary  to  al- 
lege that  a  lien  exists,  cited  Young  v.  Morgan  89  111.  199; 
McDonald  v.  Crandal,  43  111.  231 ;  Hartwell  v.  McDonald,  69 
111.  293;  Smith  v.  Miller,  31  111.  158;  Hotchkiss  v.  Brooks,  111. 
Syn.  Eep.  332;  Asher  v.  Mitchell,  111.  Sup.  Ct.  October,  1879. 

The  excess  over  the  homestead  may  be  taken:  Eldridge  v. 
Pierce,  111.  Sup.  Ct  February,  1879;  Merritt  v.  Merritt,  111. 
Syn.  Eep.  321. 

Where  the  lot  on  which  the  debtor  resides  is  worth  more  than 
$1,000,  adjoining  lots  in  the  same  inclosure  are  not  exempt: 
Hay  V.  Baugh,  77  111.  500. 

The  court  wiU  take  notice  of  the  governmental  survey,  and 
of  lots  and  blocks  in  cities:  Gardner  v.  Eberhart,  82  111.  316. 

The  court  may  set  apart  to  the  person  entitled  to  the  home- 
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stead,  $1000  in  lieu  of  the  property:  Richards  v.  Green,  78 
IlL  525;  HotchkisB  v.  Brooks,  IlL  Sup.  Ct.  November,  1879. 

Mr.  Hensy  0.  OooDNow,  for  appellees;  that  at  the  time  of 
execution  of  the  deed,  the  homestead  was  an  exemption,  cited 
McDonald  v.  Orandal,  43  IlL  231;  Hewitt  v.  Templeton,  48 
m.  867;  Finley  v.  McConnell,  60  HI.  259. 

Casey,  J.  This  was  a  bill  in  equity,  brought  by  appellant 
against  Adeline  Crosby,  and  Aaron  H.  Crosby,  her  husband, 
in  the  Marion  Circuit  Court.  The  amended  bill  shows  that  on 
the  first  day  of  January,  A.  D.  1880,  the  said  Aaron  H.  Crosby 
borrowed  from  appellant  the  sum  of  $2,500 ;  that  he  gave  his  note 
for  said  sum  payable  two  years  after  date,  with  ten  per  cent,  in- 
terest from  date;  that  on  the  same  day,  to  secure  the  payment 
of  said  note,  Adeline  Crosby,  wife  of  the  said  Aaron,  and  the  said 
Aaron,  acknowledged  and  delivered  to  appellant  a  mortgage, 
with  power  of  sale  therein  expressed,  conveying  to  him  lots  6, 7, 
8, 9  and  10,  in  block  112,  in  the  railroad  addition  to  the  town  of 
Centralia;  that  the  said  Crosbys  were  at  the  time  and  now 
are  living  upon  said  premises;  that  the  said  Aaron  H.  Crosby 
failed  to  pay  said  note  at  the  time  of  its  maturity;  and  on  the 
10th  of  April,  1876,  appellant,  by  virtue  of  said  mortgage  and 
the  provisions  there  contained,  after  due  notice,  sold  the  said 
premises  at  public  auction,  to  one  Stephen  M.  Warner,  and  ac- 
knowledged and  delivered  a  deed  of  said  premises  to  the  said 
Warner;  that  after  demand  in  writing,  the  said  Warner,  on  the 
27th  day  of  May,  A.  D.  1876,  instituted  an  action  of  forcible 
entry  and  detainer  against  the  said  Crosby  before  a  justice  of  the 
peace,  and  obtained  a  judgment  for  possession;  that  the  said 
Crosbys  appealed  to  the  circuit  court,  where  the  case  was  decided 
against  the  said  Warner,  and  that  he  appealed  to  the  Supreme 
Court,  at  the  June  term,  1877;  and  in  the  spring  of  1879,  the  Su- 
preme Court  affirmed  the  judgment  of  the  circuit  court,  for  the 
reason  that  the  said  Adeline  Crosby  had  not  waived  her  right  to 
a  homestead  in  said  premises.  That  the  title  to  said  premises 
was  in  the  said  Adeline;  that  the  said  Warner  in  August,  1877, 
conveyed  his  interest  in  said  premises  to  'appellant;  that  tlie 
said  lots  are  inclosed,  having  clearly  defined  boundaries;  that 
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on  lot  ten  is  a  two-story  dwelling  house,  with  ten  or  twelve 
rooms,  and  that  the  lot  and  improvements  are  worth  $2,000; 
that  there  is  a  wing  to  the  main  building,  situated  on  lot  9,  and 
is  worth  $600;  that  the  other  lots  are  each  worth  $200. 

The  prayer  of  the  bill  is  that  Adeline  Crosby  and  Aaron  H. 
Crosby  defendants  be  summoned,  etc.  That  upon  a  full  and 
final  hearing  the  court,  with  or  without  the  aid  of  three  com- 
missioners, as  may  be  most  just  and  equitable,  will  set  apart 
and  adjudge  and  decree  to  defendants,  or  cither  of  them,  said 
lot  10,  with  such  room  or  rooms,  part  or  parts,  of  the  residence 
and  building  on  said  lot,  as  may  be  of  the  value  of  $1,000 
as  their  homestead  allowance  in  said  premises,  and  the  remain- 
der of  said  building,  house,  residence  and  premises,  to  com- 
plainant Or  if  this  relief  cannot  be  granted,  then  that  said 
lot.  10  and  the  improvements  thereon,  be  set  apart  to  defend- 
ants, or  either  of  them,  as  and  for  a  homestead,  and  the  balance 
with  improvements  be  decreed  to  complainant  as  owner  of 
said  premises,  by  virtue  of  the  conveyance  and  proceedings 
aforesaid.  Prayer  for  general  relief.  To  this  bill  a  demurrer 
was  interposed,  which  was  sustained  by  the  court,  and  the  bill 
dismissed.  Appellant  excepted  to  the  ruling  of  the  court, 
and  brings  the  case  into  this  court  by  appeal.  The  following 
errors  are  assigned. 

1st.  The  court  erred  in  sustaining  the  demurrer  to  the 
amended  bill. 

2nd.    The  court  erred  in  dismissing  the  cause. 

3rd.    The  court  erred  in  not  sustaining  complainant's  bill. 

4th.  The  court  erred  in  not  rendering  a  decree  for  com- 
plainant. 

It  will  only  be  necessary  to  discuss  the  first  error  assigned. 
The  demurrer  admits  the  allegations  in  the  bill,  that  are  well 
pleaded,  and  the  question  is,  when  the  homestead  property  ex- 
ceeds in  value  $1,000,  does  the  mortgage  become  a  lien,  or 
may  it  be  enforced  against  that  part  in  excess  of  $1,000  in 
valuation. 

The  demuri^r  admits  the  properly  to  be  of  the  value  of 
^^,000  or  $4,000.     In  McDonald  v.  Crandall,  43  111.  236,  the 

preme  Court  in  substance  say,  that  when  there  is  no  re- 
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lease  of  the  homestead  in  the  conveyance,  and  the  value  of  the 
premises  exceeds  the  exemption,  the  grantee  can  enforce  his 
right  a^inst  the  surphis  by  partition,  or  otherwise.  The  fee 
in  the  land  passes  with  the  conveyance.  If  the  homestead  is 
not  released  as  provided  by  the  statute;  and  it  cannot  be  re- 
leased in  any  other  way,,^the  right  to  continue  in  the  enjoy- 
ment, use  and  occupation  of  so  much  of  the  premises  as  is  ex- 
empt from  sale,  remains  with  the  grantor  as  long  as  he  occu- 
pies the  saine  as  his  homestead.  Any  other  construction  of 
the  statute  seems  inequitable  aud  unjust.  This  case  is  a  fair 
illustration.  There  is  no  pretense  but  what  the  money  was 
loaned  as  alleged.    That  it  was  an  honest  and  hona  Jvde  debt. 

The  property  mortgaged  is  of  suflScient  value  to  pay  the 
debt  and  also  save  the  statutory  exemption  to  the  grantors.  By 
a  clerical  error  in  the  person  drawing  the  mortgage,  the  home- 
stead interest  of  one  of  the  parties  is  not  released.  The 
grantors  remain  in  possession,  not  alone  of  that  part  of  the 
property  of  the  value  of  $1,000,  but  of  the  entire  property 
of  the  value  of  three  or  four  times  the  exemption.  This  was 
not  the  intention  of  the  Legislature.  The  statute  provides 
that  "  In  the  enforcement  of  a  lien  in  a  court  of  equity,  upon 
premises  including  the  homestead,  if  such  right  is  not  waived 
or  released  as  provided  in  this  act,  the  court  may  set  oflF  the 
homestead  and  decree  the  sale  of  the  balance  of  the  premises; 
or  if  the  value  of  the  premises  exceeds  the  exemption,  and 
cannot  be  divided,  may  order  the  sale  of  the  whole,  and  the 
payment  of  the  amount  of  the  exemption  to  the  person  enti- 
tled thereto,^'  Statute  of  1874,  chapter  52,  Sec.  8.  This  stat- 
ute, although  enacted  since  the  making  of  the  mortgage, 
affects  the  remedy  only,  and  is  applicable  to  this  case. 

The  case  of  Bichards  v.  Green,  78  111.  525,  was  a  bill  in  equity, 
filed  for  the  purpose  of  having  the  homestead  set  apart.  Green, 
the  appellee,  had  acquired  the  title  to  the  premises  by  virtue 
of  sale  made  under  a  deed  of  trust  executed  by  Richards.  The 
wife  of  Richards  did  not  sign  the  deed  of  trust.  Richards  de- 
serted his  wife,  leaving  her  in  the  possession  of  the  homestead 
which  she  claimed.  A  decree  was  rendered  in  favor  of  com- 
plainants, and  commissioners  appointed  to  set  apart  the  home- 
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stead.  In  that  case  it  was  held  that  it  was  the  duty  of  the 
commissioners  to  examine  the  premises  and  set  apart  a  certain 
portion  thereof  of  the  valne  of  $1,000.  The  case  of  Hotchkiss 
V.  Brooks,  heard  at  Ottawa,  and  opinion  filed  Nov.  18,  1879, 
is  very  like  the  case  now  under  consideration.  It  was  a  bill  in 
equity,  filed  by  Hotchkiss  against  Sarah  Brooks,  praying  the 
appointment  of  commissioners  to  set  apart  the  homestead  in- 
terest The  facts  are,  that  Joseph  A.  Brooks  conveyed  the 
premises  to  the  complainant  for  the  sum  of  $2,500,  the  grantor 
and  his  wife,  Sarah,  being  in  possession  at  the  time,  as  their 
homestead;  that  his  wife  did  not  sign  the  deed;  that  the  gran- 
tor abandoned  the  premises,  leaving  the  defendant  in  posses- 
sion. The  commissioners  were  appointed,  and  after  examina- 
tion reported  the  land  to  be  of  the  value  of  $4,750,  and  not 
susceptible  of  division.  The  report  was  approved,  and  decree 
entered  that  complainant  in  ten  days  pay  to  the  clerk  of  the 
court  the  sum  of  $1,000  for  the  use  of  the  defendant,  and  upon 
such  payment  being  made,  and  notice  thereof  to  the  defendant, 
she  should  in  ten  days  thereafter  deliver  possession  of  said 
premises  to  complainant.  The  decree  of  the  Circuit  Conrt  was 
reversed  and  the  bill  dismissed  in  the  Appellate  Court,  and  in 
the  Supreme  Court  the  decision  of  the  Appellate  Court  was 
reversed  and  the  cause  remanded.  The  Supreme  Court  say 
that  the  homestead  which  is  exempt  from  levy  and  sale  *  * 
*  *  ^  is  an  estate  of  homestead  to  the  extent  and  value  of 
$1,000,  occupied  as  a  residence.  K  the  property  occupied  as  a 
residence  was  worth  five  or  ten  thousand  dollars,  the  owner 
under  the  statute  would  be  entitled  to  a  homestead  therein  of 
the  value  of  one  thousand  dollars,  and  no  more.  Where  there 
is  a  conveyance  without  a  release  of  the  homestead  exemption, 
where  the  value  exceeds  the  exemption,  the  grantee  can  enforce 
his  rights  against  the  surplus  by  petition  or  otherwise.  The 
remedy  in  such  case  is  a  bill  in  equity  either  to  set  aside  the 
homestead  or  award  $1,000  in  lieu  thereof.  Mix  v.  King,  66 
111.  145;  Kichards  v.  Green,  supra.  It  follows,  then,  that  the 
judgment  of  the  Circait  Court  in  sustaining  the  demurrer  and 
dismissing  the  bill  must  be  reversed  and  the  cause  remanded 
for  further  proceedings  in  consonance  with  this  opinion. 

Eeversed  and  remanded. 
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Jacx>b  Grosch 
City  of  Centralia. 

Dram-shops— Violation  of  law.— The  statute  prohibiting  the  keeping  of 
a  dram-shop  without  a  license,  is  intended  to  reach  only  such  places  as  are 
designated  in  the  act.  Where  it  appears  that  the  defendant  kept  a  stock  of  dry 
goods  and  groceries^  but  did  not  keep  any  liquors  for  sale,  and  in  his  absence 
his  derk,  without  his  knowledge  and  against  his  express  directions,  sold  two 
drinks  of  liquor  on  one  occasion,  the  case  is  not  brought  within  the  provisions 
of  the  dram-shop  act,  and  the  defendant  cannot  be  made  liable  for  such  sale. 

Ersob  to  the  Circuit  Court  of  Madison  oonntj;  the  Hon. 
Amos  Watts,  Judge,  presiding.    Opinion  filed  April  2, 1880. 

Messrs.  Casey  &  Dwight,  for  plaintiff  in  error;  that  there  was 
no  liability  under  the  dram-shop  law  for  the  act  of  his  clerk,  done 
without  his  knowledge,  cited  MuUinix  v.  The  People,  76  111. 
211;  Albrecht  v.  The  People,  78  111.  510;  Humpeler  v.  The 
People,  1  111.  Syn.  Rep.  270;  Weidman  v.  The  People,  1  111. 
Syn.  Eep.  274;  City  of  Blooraington  v.  Strehle,  47  111.  72. 

The  statute  is  liighly  penal,  and  should  be  strictly  construed: 
Freese  v.  Tripp,  70  111.  496;  Meidel  v.  An  this,  71  111.  241; 
Kellerman  v.  Arnold,  71  111.  632;  Fentz  v.  Meadows,  72  111. 
540. 

Mr.  S.  A.  Fbazibb,  for  defendant  in  error;  that  the  dram- 
shop act,  so  far  as  it  regulates  pleadings  and  evidence  applies 
to  all  prosecutions,  and  an  ordinance  making  conflicting  regu- 
lations in  this  respect  would  be  void,  cited  Fitch  v.  Pinckard, 
4  Scam.  69;  Dillon  on  Mun.  Cor.  345;  Constitution  Art.  4, 
§22. 

The  exclusive  power  of  cities  over  the  sale  of  liquors  is  taken 
away  by  statute:  Eev.  Stat.  1874,  Chap.  43,  §  10;  Spake  v.  The 
People,  1  111.  Syn.  Eep.  76. 

Parties  must  not  only  refrain  from  selling,  but  they  must 
control  such  goods  so  that  they  can   only  be  sold  according  to 
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law:  MulUnix  v.  The  People,  76  111.  211;    Albrecht  v.  The 
People,  78  111.  510;  McCutchin  v.  the  People,  69  111.  601. 

Casey,  J.  In  this  case  appellant  is  charged  with  a  violation 
of  an  ordinance  of  the  city  of  Centralia,  regulating  dram-shops. 
The  case  was  heard  before  a  police  magistrate  of  said  city,  was 
appealed  to  the  circuit  court,  where  a  jury  was  waived,  and  the 
cause  submitted  to  the  judge.  The  judgment  of  the  court  was 
against  appellant,  and  he  was  fined  $40  and  the  costs.  Ap- 
pellant entered  a  motion  for  a  new  trial,  which  was  refused; 
whereupon  an  appeal  was  prayed  to  this  court,  which  was 
allowed.  Proper  exceptions  were  taken  to  the  ruling  of  the 
circuit  court. 

The  errors  assigned  are, 

1st,  The  court  found  contrary  to  the  evidence.  2nd,  The 
court  found  contrary  to  the  law.  8d,  The  court  erred  in  ren- 
dering  judgment  for  plaintiff  and  against  defendant  4th,  The 
court  erred  in  overruling  defendant's  motion  for  a  new  trial. 
The  fourth  assignment  of  error,  brings  the  whole  case  before 
this  court  The  ordinance  under  which  this  prosecution  is 
based,  is  as  follows.  "  Whoever  not  having  license  to  keep  a 
dram-shop,  shall  by  himself  or  another,  either  as  principal, 
clerk  or  servant,  directly  or  indirectly,  sell  any  intoxicating  li- 
quor in  less  quantities  than  one  gallon,  or  in  any  quantity  to 
be  drank  upon  the  premises,  or  in  or  upon  any  adjacent  room, 
building,  yard,  premises  or  place  of  public  resort,  shall  be 
fined  not  less  than  twenty  dollars,  nor  more  than  two  hundred 
dollars.  Provided,  that  druggists  or  persons  whose  chief  busi- 
ness is  to  sell  drugs  and  medicines,  shall  not  be  deemed  to  be 
within  the  provisions  hereof  in  selling  any  of  said  liquors  in 
quantities  less  than  as  aforesaid,  for  purposes  purely  medici- 
nal, mechanical  or  sacramental." 

This  ordinance,  with  the  exception  of  the  proviso  relating  to 
druggists,  and  also  excepting  that  part  relating  to  the  penalty, 
is  an  exact  copy  of  section  2,  chapter  42,  page  527,  Under- 
wood's Statutes  of  1878,  relating  to  dram-shops.  The  construc- 
tion given  by  the  Supreme  Court  to  this  act  will  apply  to  pros- 
ecutions under  the  ordinance;  and  to  a  proper  understanding 
of  the  case  it  will  be  necessary  to  recur  briefly  to  the  facts. 
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The  leading  facts  are,  that  appellant  was  and  had  been  for 
some  years  engaged  in  selling  dry  goods  and  groceries.  That 
he  did  not  keep  intoxicating  liquors  for  sale,  and  that  he  had 
expressly  charged  his  clerks  not  to  sell  any  intoxicating  liquors. 
Joliff,  a  witness  for  the  city,  testified  that  he  and  one  John 
Marshall  in  September,  1878,  each  got  a  drink  of  whiskey  from 
one  of  appellant's  clerks;  that  appellant  was  not  present;  that 
he,  the  witness,  did  not  state  to  the  said  Marshall,  after  they 
had  obtained  the  drinks,  ^'  that  he  must  remember  them,  and 
that  they  had  Grosch  now,  or  any  words  to  that  effect;"  that 
appellant  has  for  several  years  kept  and  still  keeps  for  sale  dry 
goods  and  groceries.  The  witness  Marshall  states  that  he  was 
present  at  the  time  referred  to  by  Joliff;  that  appellant  was  not 
there;  that  at  first  the  derk  refused  to  let  them  have  the  whis- 
key, saying  that  appellant  did  not  keep  whiskey  for  sale,  and 
that  he  had  instructed  him  not  to  sell  or  give  any  away;  that 
Joliff  insisted  that  they  were  cold,  and  the  clerk  finally  sold 
each  of  them  a  drink  of  whiskey;  that  as  they  were  leaving 
the  store  Joliff  said  to  witness  that  he  ^^  must  not  forget  the 
date,"  and  witness  said  "why?"  and  Joliff  replied,  "you  may 
have  to  swear  about  this  in  court,  and  you  won't  lose  anything 
by  it"    And  this  was  substantially  all  the  evidence. 

It  has  been  frequently  held  that  the  statute  of  which  this 
ordinance  is  a  substantial  copy,  is  highly  penal  and  must  be 
strictly  construed.  The  statute  was  not  intended  to  prohibit 
entirely  the  sale  of  intoxicating  liquors,  because  it  provides  for 
a  mode  and  manner  of  obtaining  license.  The  statute  prohibits 
the  sale  by  other  persons  than  those  having  a  license  to  sell. 
In  this  case  it  is  not  pretended  that  appellant  kept  liquor  for 
sale,  or  that  he  knew  of  any  sale;  and  it  does  not  clearly  ap- 
pear that  he  was  the  owner  of  any  intoxicating  liquor.  He 
did  not  employ  a  clerk  or  agent  for  the  sale  of  intoxicating 
liquor.  He  would  be  liable  for  the  acts  of  his  clerk  only  when 
he  was  acting  in  the  general  line  or  duty  of  his  employment. 
Suppose  appellant  had  been  at  the  time  of  the  sale  living  upon 
a  farm,  and  engaged  in  agricultural  pursuits;  that  as  in  this 
case  he  did  not  keep  liquors  for  sale,  and  that  during  his  ab- 
sence one  of  his  farm  hands,  employed  to  labor  on  the  farm, 
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had  been  induced  by  the  specious  representation  of  a  neighbor, 
contrary  to  the  instructions  of  appellant,  to  sell  him  a  drink 
of  whiskey,  could  any  one  hold  that  appellant  was  liable  to 
indictment — ^to  be  convicted  and  punished  by  fine  or  impris- 
onment in  the  county  jail  because  of  said  sale?  Certainly  not. 
Why?  The  answer  undoubtedly  is,  because  he  did  not  keep 
the  liquors  for  sale,  and  because  the  farm  hand  was  not  acting 
in  the  line  of  business  for  which  he  was  employed. 

The  case  of  Albrecht  v.  The  People,  78  111.  510,  is  analogous 
to  the  one  now  under  consideration.  The  prosecution  was  by  in- 
dictment for  a  violation  of  the  sixth  section  of  the  Dram-Shop 
Act,  which  prohibits  the  selling  or  giving  of  intoxicating 
liquors  to  a  minor,  to  a  person  who  is  intoxicated,  or  who  is  in 
the  habit  of  getting  intoxicated. 

The  same  rule  of  construction  will  apply  in  construing  the 
ordinance  based  on  section  two  as  the  Supreme  Court  applied  to 
section  six.  The  defendant  was  indicted  for  giving  intoxica- 
ting liquors  to  a  man  who  was  at  the  time  intoxicated.  The 
testimony  showed  that  the  defendant  did  not  keep  a  dram-shop, 
but  he  did  own  a  brewery.  In  deciding  the  case  the  learned 
judge  says:  "Tlie  title  to  the  act  in  the  Revision  of  1874  is 
*  Dram-Shop,'  and  every  section  is  leveled  against  them  with 
a  view,  not  to  their  suppression,  for  they  are  licensed  to  sell 
intoxicating  liquors,  and  pay  large  sums  of  money  into  the 
town  or  county  treasury  for  the  privilege.  The  provisions  of 
the  act  are  aimed  at  such. 

"  What  then,  under  this  view  of  the  statute  should  be  the  con- 
struction to  be  placed  on  section  six!  Can  it  be  other  than 
this,  that  whoever  keeping  a  Dram-shop?"  etc.  The  idea  car- 
ried out  would  be,  that  whoever  keeping  a  dram-shop  and  not 
having  license  to  sell,  shall  by  himself  or  agent  sell  any  intoxi- 
cating liquors,  shall  upon  conviction  be  fined,  etc  The  defend- 
ant in  this  case  did  not  keep  a  dram-shop;  did  not  keep  liquors 
for  sale;  did  not  know  of  the  sale,  and  the  clerk  was  not  act- 
ing in  the  usual  line  of  his  duties.  Therefore  we  are  compelled 
to  hold  that  the  conviction  cannot  be  sustained.  The  evidence 
tends  very  strongly  to  show  that  the  witness  Joliff  was  seeking 
to  gratify  some  spite,  malice  or  ill  will  he  entertained  against 
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appellant.     It  is  tme  he  states  on  oath  that  he  did  not  make 

the  statement  indicating  that  fact,  bnt  the  witness  Marshall  as 

positively  on  oath  states  that  he  did  make  the  statement.    This 

court  cannot  saj  which  has  sworn  trnlj  or  falsely,  and  neither 

is  it  necessary  to  do  so.    For  the  reason  first  above  specified, 

the  judgment  of  the  Circuit  Court  must  be  reversed  and  the 

cause  remanded. 

Beversed  and  remanded. 


Anna  Winkleb,  Adm'x, 

V. 

Henbt  Babthel. 

Attachicent—Affidavit — Chabgb  of  kon-rbsidbkcb.— In  attach* 
ment  the  affidavit  is  the  foondation  of  the  action.  If  that  is  materially  de- 
fective, all  subsequent  proceedings  are  invalid.  The  charge  that  the  defend- 
ant is  a  non-resident  of  the  State  must  be  made  in  positive  and  unequivocal 
terms.  It  cannot  be  made  upon  information  and  belief,  neither  can  it  be 
done  by  indirection;  it  must  be  so  positive  as  to  preclude  any  other  hypothe- 
sis. An  affidavit  that  the  debtor  is  concealed  within  this  State  is  not  a  suffi- 
cient compliance  with  the  statutory  ground  that  when  a  debtor  conceals  him- 
self within  this  State  so  that  process  cannot  be  served  upon  him,  the  writ 
may  issue. 

Erbob  to  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
WnxiAM  H.  Sntdeb,  Judge,  presiding.  Opinion  filed  April 
2, 1880. 

Mr.  William  C.  Koeffneb,  for  plaintiff  in  error;  that  the 
affidavit  must  be  positive  and  unequivocal,  cited  Dyer  v.  Flint, 
21  111.  80;  Archer  v.  Claflin,  81  111.  807;  Eeitz  v.  The  People, 
77  IlL  518;  Haywood  v.  Collins,  60  111.  828;  Rev.  Stat.  1874, 
154. 

The  return  should  state  that  the  property  levied  upon  is  that 
of  the  defendant,  or  was  levied  upon  as  his  property:  Beitz  v. 
The  People,  77  HI.  518;  Eev.  Stat  1874, 164;  Clay  v.  Neilson, 
5  Randolph,  596;  Mason  v.  Anderson,  8  Mon.  294;  Anderson 
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V.  Scott,  2  Mo.  15;  Menley  v.  Zeigler,  23  Tex.  88;  Repine  v.  Mc- 
Pherson,  2  Kan.  340. 

There  must  be  an  intention  to  abandon,  or  the  defendant 
does  not  lose  his  legal  residence:  Wilkins  v.  Marshall,  80 
111.74. 

The  record  should  show  that  a  copy  of  the  attachment  notice 
was  mailed  to  the  defendant:  Thormeyer  v.  Sisson,  83  111.  188. 

Messrs.  Wilderman  &  Hamill,  for  defendant  in  error;  that 
the  defects  complained  of  may  be  amended,  cited  Dunn  v. 
Eodgers,  43  111.  260;  O'Connor  v.  Wilson,  57  111.  226;  Church 
V.  English,  81  111.  442;  Mass.  Mut  Life  Ins.  Co.  v.  Kellogg, 
82  111.  614;  Planing  Mill  Co.  v.  Nat  Bank,  86  111.  587. 

Amendment  may  be  made  after  a  writ  of  error  is  sued  out: 
Hawes  v.  Hawes,  33  111.  287;  T.  P.  &  W.  R.  R  Co.  v.  Butler, 
53  111.  323;  Shipley  v.  Spencer,  40  111.  105;  Rev.  Stat  1874, 
Chap.  37,  §§  49,  60. 

The  a£Sdavit  is  sufficient:  Drake  on  Attachments,  §  112; 
Wallis  V.  Wallace,  6  Hen.  (Miss.)  254;  Lee  v.  Peters,  1  Sm.  & 
M.  503;  Runyan  v.  Morgan,  7  Humph.  210;  Dundridge  v. 
Stevens,  12  Sm.  &  M.  723;  Ferguson  v.  Smith,  10  Kan.  396; 
Parsons  v.  Stockbridge,  42  Ind.  121. 

As  to  what  constitutes  an  absconding  debtor  within  the 
meaning  of  the  statute:  Drake  on  Attachment,  §  48;  Fiteh  v. 
Waite,  5  Conn.  117;  Young  v.  Nelson,  25  IlL  565. 

Caset,  J.  This  was  a  proceeding  by  attachment,  in  the  St 
Clair  Circuit  Court,  by  the  defendant  in  error,  against  plaintiff 
in  error's  intestate.  The  affidavit  alleges  that  John  Winkler,  is 
indebted  to  him,  the  affiant,  in  the  sum  of  ninety-two  90-100 
dollars  after  allowing  all  just  credits,  deductions  and  set-offs; 
and  that  the  said  Winkler  has  departed  from  his  usual  place 
of  residence  in  the  County  of  St  Clair,  State  of  Illinois,  and  on 
due  inquiry  cannot  be  found  in  this  State;  and  that  the  said 
Winkler  is  concealed  within  this  State,  so  that  process  cannot 
be  served  upon  him;  and  affiant  further  states  that  the  last 
place  of  residence  of  said  Winkler  in  this  State  was  near  the 
village  of  Freeburg,  in  the  county  of  St  Clair,  and  State  of 
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Illinois,  and  that  affiant  after  diligent  inquiry,  has  been  unable 
to  ascertain  that  the  said  Winkler  has  any  other  place  of  resi- 
dence." A  writ  of  attachment  was  issued,  upon  which  was  en- 
dorsed the  following  return.  "By  virtue  of  the  within  writ,  I 
have  this  8th  day  of  August,  1878  levied  upon  the  following 
property,  to  wit;  lot  No.  12,  north  part  of  survey  607,  cl.  2209, 
in  St.  Clair  county,  lU. 

H.  G.  Webee,  Sheriff, 
by  A.  Gjt  Flbisohbein,  Dep'y.'^ 

"  Served  by  attaching  within  real  estate. 

Defendant  not  found  in  my  County. 

Sept  6th,  1878. 

H.  G.  Weber,  Sheriff, 
by  A.  G.  Flbischbein,  Dep'y." 

Service  of  publication.  There  was  no  formal  appearance 
by  the  defendant,  or  any  one  for  him.  Judgment  by  default, 
and  the  case  is  brought  to  this  court  by  the  administratrix  of 
the  estate  of  John  Winkler,  deceased,  the  defendant  in  the 
attachment,  by  a  writ  of  error.  The  errors  assigned  are  as  fol- 
lows: 

Ist,  The  affidavit  is  insufficient  to  authorize  the  issuing  of 
a  writ  of  attachment 

2ud,  The  sheriff's  return  on  the  writ  of  attachment  is  in 
sufficient  to  give  the  court  jurisdiction. 

3d,  The  record  fails  to  show  that  the  circuit  court  had  juris- 
diction of  the  person  or  the  subject-matter. 

4th,    The  Circuit  Court  erred  in  assuming  jurisdiction. 

SUi,  The  judgment  of  the  Circuit  Court  was  not  warranted 
by  the  law. 

Since  filing  the  record  in  this  case,  by  leave  of  this  court,  an- 
amended  record  has  been  filed  by  the  defendant  in  error,  show- 
ing that  the  return  of  the  sheriff  to  the  writ  of  attachment,  by 
leave  of  the  Circuit  Court  had  been  amended  so  as  to  show  that 
the  property  levied  upon  by  virtue  of  said  writ  was  tak^  as 
the  property  of  the  defendant  in  the  attachment  Of  the  right 
to  amend  the  return  there  can  be  no  doubt  Eevision  of  1874, 
Chapter  11,  Sec  8;  Eeitz  v.  People,  77  111.  518.  The  first  error 
assigned  questions  the  sufficiency  of  the  affidavit  to  authorize 
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show  that  the  consideration  for  the  following  indorsement  on  the  note:  "It  i^ 
agreed  by  the  parties  to  this  note  that  the  interest  shall  be  at  the  rate  of  ten 
I>er  cent,  until  paid/'  was  an  extension  of  the  time  of  payment. 

Ebrob  to  the  Circuit  Court  of  Madison  oountj;  the  Hon. 
William  H.  Snydes,  Judge,  presiding.  Opinion  filed  April 
2,  1880. 

Messrs.  Ibwin  &  Spbinoes  and  Messrs.  Bubboughs  &  Bub- 
Nsrrr,  for  plaintiff  in  error;  as  to  con^petency  of  the  witnesses, 
cited  Whitmer  V.  Kucker,  71  111.  410;  Rev.  Stat.  Chap.  51, 
§  1;  Kimball  v.  Cook,  1  Gilm.  423;  Kennedy  v.  Evans,  81  111 
258. 

The  rule  rejecting  parol  testimony  to  vary  a  writing,  does  not 
apply  when  only  part  of  the  contract  was  reduced  to  writing, 
nor  to  collateral  undertakings:  Chapin  v.  Dobson,  Weekly  Jur, 
Jan.  15,  1880;  1  Parsons  on  Contracts,  430;  Bishop  on  Con- 
tracts, §  61 ;  Mann  v.  Smyser,  76  111.  365. 

A  note  ceases  to  draw  more  than  die  legal  rate  of  interest 
after  maturity,  unless  so  specified:  Holden  v.  Freedman's  Sav- 
ings Co.  8  Wash.  Law  Eep.  6. 

A  court  of  equity  has  jurisdiction  of  this  case:  High  on 
Injunctions,  §  832;  Story's  Eq.  Jur.  §  324;  Brandt  on  Surety- 
ship, §  209;  Ramsey  v.  Perley,  84  111.  504;  Magee  v.  Magee, 
51  m.  500 ;  Thomas  v.  Caldwell,  50  111.  138. 

Mr.  A.  W.  Metcalf,  for  defendant  in  error;  that  the  wit- 
ness Miller  was  incompetent,  cited  Rev.  Stat.  476 ;  Boynton 
V.  Phelps,  52  111.  210;  Merrill  v.  Atkins,  59  111.  19;  Richer- 
son  V.  Sternburg,  65  111.  272;  Donlevy  v.  Montgomery,  66  111. 
227;  Langley  v.  Dodsworth,  81  111.  86;  Whitmer  v.  Rucker, 
71  111.  410. 

He  could  only  be  rendered  a  competent  witness  by  the  pre- 
vious introduction  of  the  agent  of  the  deceased:  Marshall  v. 
Karl,  60  111.  208;  Freeman  v.  Freeman,  62  111.  199;  Stonecipher 
V.  Hall,  64  HI.  121;  Jacquin  v.  Davidson,  49  111.  82. 

Indefinite  extension  of  time  for  payment  will  not  release  the 
surety:  Flynn  v.  Mudd,  27  III.  323;  Pearl  v.  Wellman,  11  111. 
352;  Woolford  v.  Dow,  34  111.  424. 
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Rejecting  competent  evidence  is  not  error  when  the  record 
shows  that  its  admission  would  not  have  changed  the  result: 
Rowley  V.  Hughes,  40  111.  316;  Ryan  v.  Brant,  42  HI.  78; 
Thompson  v.  McLaughlin,  66  111.  407;  Deniston  v.  Hoagland, 
67  111.  265;  Pratt  v.  Tucker,  67  111.  346. 

Where  substantial  justice  has  been  done  a  judgment  will  not 
be  reversed:  Elara  v.  Badger,  23  111.  498;  Schwarz  v.  Schwarz, 
26  111.  81;  Hall  v.  Qroufe,  52  111.  421. 

Where  it  is  apparent  that  a  new  trial  will  produce  the  same 
result  the  judgment  should  stand:  McConnell  v.  Kibbe,  33  111. 
176;  Curtis  v.  Sage,  35  111.  22;  Coui-sen  v.  Ely,  37  111.  338; 
Root  V.  Curtis,  38  111.  192;  Potter  v.  Potter,  41  111.  80;  Wat- 
son  V.  Wolverton,  41  111.  241;  Clark  v.  Pageter,  45  111.  185; 
Pahlman  v.  King,  49  HI.  266. 

Casey,  J.  The  defendant  in  eiTor  as  the  administrator  of 
the  estate  of  Patience  C.  Morrison,  deceased,  instituted  an  action 
of  assumpsit  in  the  Madison  Circuit  Court,  against  the  plaintiff 
in  error  and  George  A.  Miller,  for  the  recovery  of  a  judgment 
on  a  promissory  note,  of  which  note  the  following  is  a  true  copy: 

"  $1,350.  Two  years  after  date,  we  or  either  of  us,  promise  to 
pay  Patience  C.  Morrison,  or  order,  the  sum  of  Thirteen  hun- 
dred and  Fifty  dollars,  for  value  received  (money  loaned),  with 
interest  from  date  at  the  rate  of  eight  per  cent  per  annum,  in- 
terest payable  annually. 

(Signed)  George  A.  Millbb, 

William  T.  Combs." 

July  ISth,  1865. 

The  plaintiff  in  error  filed  his  bill  in  equity  against  the  said 
defendant  in  error  and  the  said  George  A.  Miller,  seeking  to 
enjoin  and  restrain  the  defendant  in  error  from  any  further 
prosecuting  said  action  of  assumpsit  against  him.  The  allega- 
tions in  the  bill,  in  brief,  are  that  the  said  George  A.  Miller 
borrowed  from  the  said  Patience  C.  MoiTison,  through  her  agent 
A.  M.  Brown,  the  said  sum  of  thirteen  hundred  and  fifty  dol- 
lars; that  the  said  Brown  was  acting  as  the  agent  of  Patience 
C.  Morrison  in  the  entire  transaction,  and  remained  her  agent 
nntil  her  death;  that  plaintiff  in  error,  was  the  surety  of  Mil- 
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ler,  and  had  no  interest  whatever  in  the  sum  borrowed  by  Mil- 
ler, and  did  not  receive  any  part  of  it,  and  that  Brown,  the  agent, 
well  knew  that  plaintiff  in  error  was  security  for  Miller,  and 
had  signed  the  note  for  Miller's  accommodation  only;  that 
Miller  paid  the  interest  due  on  said  note  at  eight  per  cent  an- 
nually to  Brown,  to  the  13th  day  of  July,  1870;  that  on  the 
last  named  day  the  agent  Brown  promised  and  agreed  with 
Miller  (the  note  long  since  being  due)  that  he  would  extend  the 
time  for  payment  for  one  year  from  that  date,  if  Miller  would 
pay  ten  per  cent  interest  per  annum  on  the  said  note;  that  Mil- 
ler assented  to  the  proposition^  and  the  following  indorsement 
was  written  on  the  said  note  by  the  said  Brown,  and  signed  by 
the  said  Miller:  ^^It  is  agreed  by  the  parties  to  this  note,  that 
the  interest  shall  be  at  the  rate  of  ten  per  cent,  until  paid. 

(Signed)        George  A.  Miller." 
CoUinsville,  July  13th,  1870. 

And  that  by  said  agreement  the  time  of  the  payment  of  said 
note  was  extended  to  the  13th  day  of  July,  1871;  that  this 
agreement  and  extension  was  made  without  the  consent  or 
knowledge  of  plaintiff  in  error,  and  that  after  that  time  the  said 
Miller  annually  paid  the  interest  on  said  note  to  the  said  Brown, 
at  the  rate  of  ten  per  cent  to  the  year  1876;  that  on  the  13th  of 
July,  1870  and  1871,  the  said  Miller  was  solvent;  that  the 
plaintiff  in  error  early  in  the  year  1871,  verbally  requested  tlie 
said  Patience  C.  Morrison  to  bring  suit  on  said  note,  and  that 
she  promised  to  do  so;  that  the  said  Miller  is  now  insolvent. 
That  in  the  year  1876  the  said  Patience  C.  Morrison  died;  that 
Bradshaw  became  her  administrator,  and  has  brought  suit  on 
said  note  against  Miller  and  plaintiff  in  error.  The  bill  prays 
for  a  preliminary  injunction,  and  that  upon  final  hearing  the 
said  Bradshaw  as  administrator,  ma}*^  be  perpetually  enjoined 
from  any  further  prosecuting  the  said  suit  for  the  collection  of 
said  nota  Answer  under  oath  is  waived.  The  answer  of  de- 
fendant in  error  admits  the  making  of  the  note,  and  denies  all 
other  material  allegations  except  as  to  the  death  of  his  intestate. 
The  depositions  of  plaintiff  in  error,  and  the  said  George  A. 
Miller,  were  taken  in  support  of  the  bill.  Exceptions  were  filed 
to  the  depositions  for  the  following  reasons.    1st,    They  are 
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not  competent  witnesses,  for  the  reason  that  the  snit  was  brought 
bj  Combs,  an  alleged  surety^  on  a  joint  and  several  note  signed 
bj  them  to  Patience  0.  Morrison,  deceased,  and  sned  on  by  de- 
fendant as  her  administrator.  2nd,  Because  the  questions  are 
leading  and  improper.  3d,  Because  the  evidence  of  Miller 
shows  that  Brown  wrote  and  he  signed  an  agreement  in  wri- 
ting on  said  note  as  follows:  ^^  It  is  agreed  by  the  parties  to  this 
note  that  the  interest  shall  be  at  the  rate  of  10  per  cent  until 
paid.  (Signed)        Oeoboe  A.  Milj^eb." 

"  CoUinsville,  July  18th,  1870." 

The  Circuit  Court  sustained  the  exceptions  and  suppressed 
the  depositions,  and  there  being  no  other  testimony  in  support 
of  the  bill,  the  injunction  was  dissolved  and  the  bill  dismissed. 
Miller  in  his  testimony  says,  in  substance,  that  he  borrowed 
the  money  from  Brown,  as  the  agent  of  Patience  C.  Morrison. 
That  he  always  paid  the  interest  to  Brown  except  once,  when 
he  paid  it  to  his  wife.  That  he  paid  the  interest  to  Brown  an- 
nually, at  the  rate  of  eight  per  cent  per  annum,  to  the  18th 
day  of  July,  1870.  That  at  that  time  Brown  insisted  the  mo- 
ney was  worth  ten  per  cent,  and  witness  agreed  if  Brown  would 
extend  the  time  of  payment  for  one  year  he  would  pay  ten  per 
cent  interest  after  tiiat  time.  That  Brown  wrote  tlie  indorse- 
ment on  the  note  and  witness  signed  it  That  he  did  not  in- 
form the  plaintiff  in  error  of  the  agreement,  and  he  knew 
nothing  of  it,  so  £Eur  as  witness  knew.  That  he  paid  the  inter- 
eat  at  the  rate  of  ten  per  cent  to  the  18th  July,  1876,  and  that 
Patience  C.  Morrison  died  in  December,  1876.  The  plaintiff 
in  error  states  that  Miller  became  insolvent  in  the  spring  of 
1878. 

It  is  insisted,  Fia*8t—rthst  they  are  not  competent  wit- 
nesses, for  the  reason  that  the  suit  was  brought  by  Combs,  an 
alleged  surety  in  a  joint  and  several  note  signed  by  them,  to 
Patience  C.  Morrison,  and  sued  on  by  defendant  as  her  admin- 
istrator. And  this  question  involves  in  part  a  consideration 
of  chapter  51,  Revised  Statutes  of  1874,  entitled  Evidence  and 
Depositions.  The  first  eight  sections  of  that  chapter  are,  with- 
out being  materially  changed,  taken  from  the  act  of  the  Gen- 
eral Assembly  of  1867,  entitled  *^  An  act  in  relation  to  the  com- 
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petency  of  witnesses/'  Prior  to  the  enactment  of  that  law, 
the  rules  and  principles  of  the  common  law  in  regard  to  the 
competency  of  witnesses  prevailed  in  this  State.  Before  that 
time  all  persons,  whether  parties  to  the  record  or  not,  who  had 
an  interest  in  the  snbject-matter  in  litigation  or  in  the  result 
of  the  proceeding,  were  disqualijBed  as  witnesses  as  long  as  that 
interest  existed.  The  first  section  of  the  act  is  an  entire  and 
complete  departure  from  the  long  established  rule  as  to  the 
competency  of  witnesses,  and  is  a  general  removal  of  all  disa- 
bilities except  as  thereinafter  stated.  The  second  section  is  a 
limitation  on  the  first  section,  and  provides  in  substance  that 
no  party  to  the  action,  or  person  interested  by  virtue  of  the 
first  section,  shall  be  allowed  to  testify  when  the  ad .  erse  party 
sues  or  defends  as  the  trustee  or  conservator  of  any  idiot,  etc, 
or  as  the  administrator  or  executor  of  any  deceased  person,  un- 
less when  called  as  a  witness  by  such  adverse  party  so  suing  or 
defending,  and  except  in  a  number  of  other  cases.  It  will  be 
seen  that  section  two  has  reference  entirely  to  section  one.  It 
has  no  reference  whatever  to  the  rules  in  regard  to  the  compe- 
tency of  witnesses  existing  then  and  prior  to  that  time. 

The  Legislature  seem  to  have  concluded  that  the  rule  as 
laid  down  in  section  one  was  too  general  and  broad,  therefore 
they  enacted  section  two,  limiting  its  operation  and  effect  to 
section  one,  and  perhaps  supposing  that  section  tw^o  destroyed 
substantially  the  effect  of  section  one,  they  enacted  the  exce]>- 
tions  to  section  two.  The  first  section,  as  already  stat^, 
announced  the  change.  The  second  section  limits  the  opera- 
tion of  the  rule  declared  in  the  first  The  various  sections, 
when  considered  and  construed  together,  are  not  to  be  regard-, 
ed  as  fln  abridgement  of  the  common  law  rules  of  evidence, 
but  rather  as  an  enlargement.  It  is  certainly  safe  to  assume 
tliat  the  General  Assembly  did  not  intend  to  change  the  com- 
mon law  rule  as  to  the  competency  of  witnesses  in  suits  involv- 
ing the  administration  of  estates  of  deceased  persons,  idiots, 
lunatics  &c'  It  would  be  more  in  accordance  with  the  (it  may 
be  reckless)  spirit  of  "  this  day  and  generation,"  to  assume  that 
the  Legislature  intended  to  abolish  long  established  rules  and 
usages,  and  relax  the  strict  rules  of  the  common  law. 
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The  next  question  is,  was  Miller  a  competent  witness  at  and 
by  the  strict  rules  of  the  common  law?  The  case  of  Kimball  et  al. 
V.  Cook,  reported  in  Ist  Gilm.  433,  is  the  earliest  case  we  have 
been  able  to  find  on  this  subject  in  this  State,  smd  in  that  case 
it  is  held  that,  "  By  the  rules  of  the  courts  of  law,  no  party  to 
the  record  can  be  a  witness  without  the  consent  of  the  other 
parties,  while  in  courts  of  chancery  it  is  no  objection  that  he 
is  a  party  to  the  record,  but  the  only  inquiry  is,  whether  he  is 
called  to  support  his  own  interest  Greenleaf  states  the  doc- 
trine to  be,  that  in  some  cases  at  law  and  generally  in  the 
course  of  proceedings  in  equity,  the  party  may  appeal  to  the 
conscience  of  the  other,  by  calling  upon  him  to  answer  inter- 
rogatories. In  the  case  of  Miller  v.  McCown,  7  Paige,  Ch.  753, 
it  is  substantially  stated,  that  the  principal  maker  on  the  note 
stood  perfectly  indifferent  between  the  parties.  He  was  liable 
in  any  event  to  pay  the  judgment  and  the  costs,  which  might 
be  recovered  in  a  suit  on  the  note.  It  was  not  material  to  the 
holder  of  the  note,  whether  the  principal  maker  was  a  party 
defendant  or  not,  and  whether  he  was  or  was  not  made  a  defend- 
ant to  the  bill,  the  right  of  the  surety  to  examine  him  as  a 
witness  would  be  the  sama  In  such  a  case  if  the  principal  is 
made  a  defendant  in  a  court  of  equity  he  is  not  interested  in 
favor  of  the  complainant,  or  if  he  is  interested  at  all,  his  inter- 
ests are  equally  balanced.  The  fact  that  he  is  a  party  to  the 
reccord  is  no  objection  to  his  being  examined  as  a  witness  against 
his  co-defendant  The  extent  of  the  decree  in  the  case  under 
consideration,  in  case  it  should  be  granted  in  accordance  with 
the  prayer  of  the  bill,  would  be  to  perpetually  enjoin  the  collec- 
tion of  the  amount  due  on  the  note  from  the  plaintiff  in  error.  It 
would  not  in  any  way  whatever  prejudice  the  claim  of  the  hol- 
der of  the  note  against  the  principal,  or  his  right  to  continue 
the  suit  at  law  and  enforce  the  collection  of  the  judgment  wliich 
*  may  be  obtained.  In  this  case  it  is  averred  and  proved  that  the 
principal  in  the  note  failed  and  became  insolvent  some  seven 
or  eight  years  after  the  agreement  as  to  the  extension  of  the 
time  of  payment,  and  more  than  ten  years  after  the  maturity 
of  the  note.  This  would  seem  to  make  a  strong  case  in  equity 
in  favor  of  the  plaintiff  in  error.     Having  no  information  as  to* 
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the  said  agreement  to  extend  the  time  of  payment,  and  not 
hearing  from  the  note  in  all  that  time,  he  may  well  have  sop- 
posed  that  it  had  long  since  been  paid  and  discharged. 

The  cases  of  Allison  v.  Allison,  Dana,  91;  Kensingham  v.  Bed- 
ford, 16  B.  Mon.  325;  and  Fulton  Bank  v.  N.Y.  and  S.  Canal  Co. 
4  Paige,  127,  fully  sustain  the  foregoing  views.  The  case  of 
Eenedy  et  al.  executors,  etc.  v.  Evans,  81  111.  269,  is  very  like  the 
case  under  consideration.  Evans  filed  his  bill  in  equity,  to  re- 
strain the  collection  of  a  judgment  that  had  been  entered  against 
himself  and  Waughop.  The  bill  showed  that  Waughop  bor- 
rowed $1000  from  defendant's  testator.  That  Evans  became 
surety  on  the  note,  Waughop  being  principal;  that  at  the  time 
of  signing  the  note,  both  of  them  also  signed  a  letter  of  attorney 
authorizing  the  confession  of  a  judgment  in  case  the  note  was 
not  paid  at  maturity.  The  bill  further  showed  an  agreement 
between  the  holder  of  the  note  and  Waughop,  made  after  the 
note  was  due,  by  which  the  time  of  payment  was  extended,  and 
Waughop  in  consideration  therefor  paid  a  greater  rate  of  in- 
terest in  advance.  It  will  be  seen  that  iji  principle,  and  also 
in  fact,  the  two  cases  are  almost  alike.  In  considering  the  bill 
in  equity,  the  question  arose,  was  Waughop,  the  principal  in  the 
note  (as  Miller  is  the  principal  in  the  case  under  consideration), 
a  competent  witness  to  prove  the  agreement  as  to  the  exten- 
sion of  the  time  of  payment,  and  as  in  the  case  before  us,  the 
the  payee  of  the  note  was  dead.  The  court  said  this  is  a  con- 
test between  other  parties,  in  nowise  aifecting  his  (Waughop's) 
interest.  If  complainant  is  relieved  from  the  payment  of  the 
judgment,  still  Waughop  would  remain  liable  for  its  payment 
to  the  plaintiffs  in  the  judgment,  and  if  the  bill  is  dismissed 
his  liability  is  the  same,  neither  increased  or  diminished;  his 
interest  is  equally  balanced,  and  he  was  a  competent  witness  for 
any  purpose.  Just  so  it  was  with  Miller;  his  liability  could 
not  be  incYeased  or  diminished  by  the  result  of  the  suit;  and 
in  our  view  of  the  case,  he  is  a  competent  witness.  The  next 
point  made  is  that  the  testimony  of  Miller  shows  a  different 
contract  from  the  one  in  writing,  made  at  the  same  time,  and 
i6  therefore  inadmissable.  The  general  rule  undoubtedly  is 
that  parol  evidence  of  contemporaneous  matters  is  not  admis- 
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sable  to  contradict  or  varv  the  terms  of  a  written  contract,  and 
oar  supreme  court  has  held  that  a  latent  ambiguity  may  be 
explained  by  parol  evidence,  while  a  patent  ambiguity  cannot 
be  so  explained. 

The  indorsement  on  the  note  by  which  Miller  agreed  to  pay  ten 
per  cent  interest  instead  of  eight  per  cent,  interest  as  provided 
on  the  face  of  the  note,  does  not  show  any  consideration  for  the 
agreement  to  pay  the  additional  interest.  Would  showing  the 
consideration  for  the  promise  vary  the  terms  of  the  contract,  is 
one  view  to  be  taken  of  the  case;  or  was  the'agreement  to  extend 
the  time  for  bringing  suit  on  said  note,  one  year,  collateral  to 
the  written  agreement;  or  generally  would  showing  the  agree- 
ment to  wait  one  year,  by  parol  testimony  vary  the  terms  of 
the  indorsement  on  the  note? 

The  case  of  Doulin  v.  Daigling  et  al.  80  111.  608,  is  not  dissim^ 
ilar  to  the  one  before  us.  The  contract  was  in  writing,  and  was 
to  do  the  mason  work  on  a  court  house,  and  it  provides  that 
"  the  work  is  to  be  done  on  the  building  just  as  it  was  before  it 
was  burnt. ^'  It  was  held  that  parol  testimony  was  admissible 
to  show  the  extent  of  the  work  as  contemplated  by  the  parties 
at  the  time  the  written  contract  was  made,  and  that  such  testi- 
mony did  not  vary  the  written  contract.  The  court  house  had 
been  burned  down ;  a  part  of  the  walls  were  standing,  and  the 
question  arose  as  to  how  much  of  the  walls  then  standing 
should  be  taken  down.  So  in  the  case  before  us,  would  it  not 
be  competent  to  show  the  extent  of  the  time  suit  was  delayed 
on  the  note  becaiise  of  the  payment  of  the  additional  interest? 
For  the  new  agreement  there  must  be  some  consideration,  else 
the  agreement  itself  is  invalid.  To  say  that  Miller  agreed  to 
pay  ten  per  cent,  until  the  note  was  paid,  is  not  expressing  and 
does  not  show  any  consideration.  It  simply  shows  what  Miller 
agreed  to  do.  The  agreement  was  treated  as  valid  and  binding, 
and  under  it  Miller  paid  the  interest  annually  at  ten  per  cent 
for  six  years,  and  the  court  will  regard  it  as  a  valid  agreement, 
if  it  can  be  done.  The  consideration  of  the  agreement  may  be 
shown  by  parol  evidence.  Morgan  et  al.  v.  Falenstein  et  al. 
27  111.  31.  In  Morris  v.  Tillson,  81  111.  607,  it  is  held  that 
parol  evidence  is  admissible  to  show  that  a  part  of  the  con- 
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sideration  of  a  lease  was  for  rent  past  due,  and  that  it  did  not 
affect  or  impair  the  lease  in  any  way,  or  vary  or  change  its  legal 
effect;  and  I  am  unable  to  see  how  it  is  that  the  consideration 
of  a  promissory  note  may  be  shown  by  parol  testimony,  or  even 
that  of  a  deed,  and  not  vary  the  terms  of  the  contract,  and  in 
a  case  like  the  one  before  us,  a  naked  agreement,  not  showing 
value  received,  the  consideration  upon  which  it  rests  may  not 
be  shown  by  parol  testimony,  without  changing  the  terms  of 
the  contract. 

In  Patton  v.  Hopkins,  25  Wend.  419,  it  is  said  the  instru- 
ment on  its  face  does  not  purport  to  be  a  complete  agreement 
between  the  parties,  and  there  can  be  no  objection  to  supple- 
tory  evidence.  No  consideration  being  shown  the  instrument 
itself  is  incomplete.  It  is  well  established  law  that  a  promise 
is  a  good  consideration  for  a  promise.  That  when  a  consider- 
ation is  not  expressed  on  the  face  of  the  writing,  it  may  be 
shown  by  parol  testimony,  or  when  the  contract  is  of  an  ex- 
ecutory character  and  expresses  no  consideration  on  its  face, 
parol  testimony  is  admissible  to  show  what  the  consideration 
was.  Parsons  on  Contracts,  Vol.  1,  430;  Phillip's  Evidence,. 
Vol.  2,  670;  Iredill  v.  Harris,  20  Pick.  12. 

In  Henson  v.  Henderson,  1  Foster,  224,  it  is  in  substance 
said  that  the  proof  showed  a  written  bill  of  sale  in  which  the 
horses  were  described,  the  ages  stated  and  a  receipt  for  the 
purchase  money.  It  was  held  that  a  warranty  made  at  the 
same  time  that  the  written  instrument  was  prepared  and 
signed,  might  be  shown  by  parol  testimony.  Although  the 
parties  may  have  a  written  contract,  yet  it  may  also  be  shown 
that  at  the  time  they  made  a  verbal  agreement  touching  the 
subject  matter,  if  it  does  not  contradict  or  vary  the  terms  of 
the  written  contract 

In  Allen  v.  Peak,  4  M.  &  W.  40,  Lord  Abinger  said  if 
there  had  been  a  parol  agreement  which  was  afterward  re- 
duced to  writing,  the  writing  alone  must  be  looked  to  to  ascer- 
tain the  terms  of  the  contract,  but  that  does  not  apply  here. 
There  was  no  evidence  that  the  entire  agreement  was  reduced 
to  writing.  In  the  case  of  Morgan  v.  Griffith  (L.  R.  6  Exch. 
76),  the  plaintiff  had  consented  to  take  a  lease  upon  certain 
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lands.  Upon  an  examination  of  the  premises  he  discovered 
that  they  were  overrun  with  rabbits.  He  refused  to  sign  the 
lease  unless  the  rabbits  were  destroyed.  The  landlord  refused 
to  put  such  a  provision  in  the  lease,  but  promised  that  the 
rabbits  should  be  destroyed,  whereupon  the  plaintiff  signed  the 
lease.  The  landlord  failed  to  comply  with  his  agreement  The 
plaintiff  brought  suit  against  him,  and  it  was  held  that  parol 
evidence  was  admissible  to  show  the  agreement,  although  it 
was  made  at  the  time  and  prior  to  signing  the  lease.  In  An- 
gel V.  Duke,  L.  R.  Queen's  Bench,  Cockbum,  0.  J.  said:  ^'  We 
must  see  what  the  true  history  of  the  transaction  is,  and  of 
course  the  sequence  of  events;  the  parties  are  negotiating  about 
a  lease;  the  plaintiff  is  not  satisfied  with  the  condition  of  the 
house,  and  the  defendant  verbally  agrees  to  put  the  house  in 
repair  and  more  furniture  tn  it;  then  the  lease  is  signed- 
Upon  a  failure  by  defendant  to  comply,  plaintiff  brings  this 
action,  and  the  court  holds  that  parol  testimony  is  admissible 
to  prove  the  verbal  agreement  made  contemporaneously  with 
the  written  contract." 

The  case  of  Erskine  v.  Adrian  (L.  R  8)  is  very  sim- 
ilar. In  Johnson  et  al  v.  Oppenheim  et  al,  55  N.  Y.,  it  is 
said  that  parol  collateral  agreements  made  contemporaneously 
with  a  written  agreement,  but  not  inconsistent  with  it,  or  af- 
fecting its  terms,  may  be  given  in  evidence.  The  case  of 
Chapin  v.  Dobson,  Court  of  Appeals  of  N.  Y.,  published  in 
the  Weekly  Jurist  of  July  15th,  1880,  is  very  like  the  one  un- 
der consideration  on  this  point.  The  action  was  brought  on  a 
written  contract,  by  which  plaintiff  agreed  to  manufacture 
for  dei'endant  certain  machines.  The  written  contract  related  to 
machines  thereafter  to  be  manufactured,  fixed  the  price,  the 
number,  place  of  delivery  and  the  payments.  On  the  trial  the 
defendant  offered  to  prove  that,  before  he  signed  the  contract 
the  plaintiff  agreed  that  the  machines  should  do  defendant's 
work  satisfactorily  or  they  should  not  be  paid  for.  Held,  no 
error;  that  as  the  parol  contract  was  collateral  to  the  one  in 
writing,  and  did  not  contravene  its  terms,  and  was  not  incon- 
sistent with  it,  and  both  related  to  the  same  subject-matter,  the 
evidence  offered  was  properly  received.     A  collateral  parol 
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agreement,  made  prior  to  or  contemporaneous  with  a  written 
agreement,  but  not  inconsistent  with,  or  affecting  its  terms  may 
be  given  in  evidence.  The  general  rule  requiring  the  rejection 
of  parol  evidence,  when  offered  to  vary  a  written  contract 
does  not  apply,  when  the  original  contract  was  verbal  and  en- 
tire, and  a  part  only  reduced  to  writing.  1  Greenleaf,  284  a. 
So  in  the  case  under  consideration.  The  verbal  contract  was 
complete.  Brown  was  to  delay  the  bringing  of  suit  for  one 
year,  and  therefor  Miller  was  to  pay  firom  thenceforward  in- 
terest at  the  rate  of  ten  per  cent,  per  annum.  The  case  of  Ruff 
et  al.  V.  Jarrett,  decided  by  the  Supreme  Court  of  this  State,  and 
reported  in  the  Weekly  Jurist  of  March  25,  1880,  is  very  like 
the  case  under  consideration.  In  that  case  the  court  says: 
"  When  a  bill  of  sale  of  a  lot  of  ice  does  not  show  to  whom  the 
sale  was  made,  the  quantity  sold,  nor  the  price  per  ton,  bat 
simply  that  the  ice  was  sold  by  the  vendor,  describing  its  loca- 
tion, and  stating  that  it  was  to  be  removed  between  its  date  and 
the  first  of  April  following,  it  will  not  constitute  a  contract 
between  the  parties  without  the  aid  of  extrinsic  evidence,  and 
parol  evidence  is  admissible  to  show  that  the  sale  was  made  with 
a  warranty,  on  a  plea  of  failure  of  consideration  to  an  action 
on  a  note  given  for  the  price  of  the  ice."  We  are  satisfied  after 
a  very  careful  examination  of  the  authorities  that  Miller  was 
a  competent  witness,  and  that  parol  evidence  was  admissible 
to  show  the  consideration  for  the  agreement  on  the  part  of 
Miller  to  pay  ten  per  cent  interest  on  the  note,  when  on  its 
face  it  drew  but  eight  per  cent,  interest  And  that  showing 
that  consideration  to  be  an  agreement  to  extend  the  time  of 
payment  of  the  note  for  the  period  of  one  year  was  not  in 
violation  of  any  rule  of  evidence.  The  testimony  of  Combs 
refers  only  to  tlie  insolvency  of  Miller,  which  occurred  subse- 
quently to  death  of  the  holder  of  the  note,  so  that  we  see  no 
objections  to  his  testimony.  For  these  reasons,  we  hold  that 
the  judgment  of  the  circuit  court  in  suppressing  the  depositions 
of  Miller  and  Combs  was  erroneous  and  must  be  reversed,  and 
the  cause  remanded. 

Beversed  and  remanded. 
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Adam  Mince 

V. 

The  People  ex  rel. 

Quo  WABRAKTO— Cbrtaintt  IN  lOTORMATiON.—- The  same  certainty  and 
technicaL  precision  is  necessaxy  in  an  information  as  in  an  indictment.  So, 
where  an  information  charged  the  defendant  with  '^  osorping,  etc.,  ihe  oflBlce 
of  school  trustee  of  the  inhabitants  of  the  Tillage  of  Cahokia,**  and  there  is 
no  such  o£9oe  known  to  the  public  law  of  the  State,  but  exists,  if  at  all,  by 
▼ixtne  of  a  private  law,  it  is  defective  in  not  showing  by  proper  averments, 
the  existence  of  such  law  creating  the  office. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Amos  Watts,  Judge,  presiding.  Opinion  filed  April  2, 
1880. 

Mr.  R.  A.  HoLBEKT  and  Mr.  M.  Millard,  for  appellant,  cited 
Lavalle  v.  The  People,  68  III.  252;  The  People  v.  Ridgely,  21 
I1L68;  Donnelly  v.  The  People,  11  111.  552. 

Messrs.  O.  &  G.  A.  Koerneb,  for  appellees;  that  the  court 
takes  judicial  notice  of  all  civil  ofiicers  within  its  jurisdiction, 
cited  Irving  V.  Brownell,  11  111.403;  Chambers  v.  The  People, 
4  Scam.  852;  Shattuck  v.  The  People,  4  Scam.  478;  Thielman 
V.  Burg,  78  m.  298:  Dyer  v.  Flint,  21  111.  80;  Thompson  v. 
Haskell,  21  111.  215;  Stout  v.  Slattery,  12  111.  162. 

Caset,  J.  The  proceeding  in  this  case  is  in  the  nature  of  a 
qiio  toarranto.  In  the  information  it  is  charged  that  the  ap- 
pellant, on  the  fifth  day  of  March,  A.  D.  1879,  did  unlawfully 
usurp,  and  from  thence  hitherto  has  continued  to  usurp  unlaw- 
fully the  office  of  school  trustee  of  the  inhabitants  of  the  village 
of  Cahokia,  in  said  county  and  state,"  etc.  A  plea  was  filed  by 
the  defendant,  upon  which  issue  was  joined.  The  cause  was 
submitted  to  a  jury,  and  verdict  of  guilty  returned  against  the 
defendant 

A  motion  in  arrest  of  judgment  was  entered  because  the 
information  and  the  record  in  said  cause  are  not  sufficient  to 
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warrant  a  judgment  thereon.  The  motion  was  refased  by  the 
conrt,  and  judgment  of  ouster  against  appellant.  Appellant 
excepted  to  the  ruling  of  the  court,  and  the  case  is  brought 
here  by  appeal. 

The  only  question  for  consideration  is  as  to  the  sufficiency 
of  the  information.  The  same  certainty  and  technical  precision 
is  necessary  and  required  in  an  information  as  in  an  indict- 
ment, filackstonasays:  ^^  This  is  properly  a  criminal  method  of 
prosecution,  as  well  to  punish  the  usurper  by  a  fine  for  the 
usurpation  of  the  franchise  as  to  oust  him  and  seize  it  for  the 
crown,  but  hath  long  been  applied  to  the  mere  purpose  of  try- 
ing the  civil  right,  seizing  the  franchise  or  ousting  the  wrong- 
ful possessor,  the  fine  being  nominal  only."  Our  statute  treats 
it  as  a  crime,  and  provides  for  a  judgment  of  ouster,  and  also  tor 
a  fine.    Underwood's  Statute,  Ch.  112,  §  7. 

The  information  is  carried  on  in  the  name  of  the  People,  and 
concludes  "  against  the  peace  and  dignity  of  the  same."  "An 
information  differs  from  an  indictment  in  little  more  than  this: 
that  the  one  is  found  by  the  grand  jury,  and  the  other  is  tlie 
allegation  of  the  officer  who  exhibits  it"  Donnelly  v.  The 
People  etc.  11  111.  552;  Wright  v.  The  People,  etc.,  15  111.  65. 
It  is  a  criminal  proceeding,  and  can  only  be  resorted  to  in  a 
case  in  which  the  public,  in  tlieory  at  least,  have  some  inter- 
est.    8  Black.  Com.,  268;  People  v.  Eidgely,  21  111.  68. 

The  information  was  fatally  defective  in  this,  appellant  is 
charged  with  usurping  "  the  office  of  school  trustee  of  the  in- 
habitants  of  the  village  of  Cahokia."  There  is  no  such  office 
known  to  any  general  or  public  law  of  this  State,  that  we  have 
been  able  to  find.  The  office  (if  one  at  all)  is  peculiar  to  the  vil- 
lage of  Cahokia,  created  by  a  private  law,  and  the  courts  can- 
not take  judicial  notice  of  the  existence  of  an  office  created  by 
a  private  law. 

The  information  then  is  defective,  because  it  does  not  by 
proper  averments  show  the  existence  of  such  a  law,  creating  the 
office  charged  to  be  usurped.  The  case  of  Lavalle  v.  The  Peo- 
ple ex.  rel.  68  111.  253  is  precisely  in  point. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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Joseph  Wasneb 

V. 

The  People  ex  rel. 

Statexbnt. — ^Thk  case  is  similar  to  the  preceding,  and  is  reversed  for  the 
same  reasons. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Amos  Watts,  Judge,  presiding.  Opinion  filed  April  2, 
1880. 

Mr.  B.  A.  Halbebt  and  Mr.  M.  Millabd,  for  appellant. 

Messrs.  6.  &  G.  A.  Koebneb,  for  appellee. 

Caset,  J.  The  same  question  arises  in  this  case  as  in  the 
case  of  Minck  v.  The  People  ex  rel.  [arUe  127),  decided  at  this 
term  and  the  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded  for  the  same  reason. 

Reversed  and  remanded. 


Spedian  Lecroix 

V. 

The  People  fix  rel. 


Statehbnt.— This  case  is  similar  to  Minck  v.  The  People  {atUef  127),  and 
rerersed  on  the  same  grounds. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
AnoB  Watts,  Judge,  presiding.    Opinion  filed  April  2, 1880. 

Mr.  B.  A.  Halbsbt,  for  appellee. 

Messrs.  G.  &  G.  A.  Koebxeb,  for  appellee. 

Caset,  J.    The  same  question  arises  in  this  case  as  in  the 
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case  of  Minck  v.  The  People  ex  rel.,  decided  at  this  present  term, 
(a7ite  127  .  and  for  the  same  reason  the  judgment  of  the  Circuit 
Court  is  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 


City  of  East  St.  Louis 

V. 

Board  of  Trustees,  etc. 

1.  Cities — Limit  op  taxation— Compelling  levy  op  taxes.—  Money 
raised  by  taxation  for  general  purposes  in  municipal  corporations,  must  first 
be  applied  to  the  payment  of  current  expenses.  And  where  such  corporation 
has  levied  the  full  amount  of  tax  allowed  by  its  charter,  and  such  tax  when 
collected  will  all  be  used  in  defraying  the  current  expenses  of  the  municipal- 
ity, the  court  has  no  power  to  compel  the  levy  of  a  tax  in  excess  of  the  char- 
ter  limit,  for  the  payment  of  a  judgment  against  the  city. 

2.  Practice— Taking  leave  to  amend.— Taking  leave  to  amend  an 
answer  is  not  a  withdrawal  of  the  answer,  so  that  the  defendant  may  not  take 
advantage  of  error  in  sustaining  exceptions  thereto.  It  amounts  to  nothing 
more  than  that  the  attorney  takes  time  to  consider  whether  he  will  amend 
or  stand  by  his  pleading;  and  if  he  choose  he  may  do  the  latter,  and  rtusa 
the  objection  on  demurrer  or  exception  in  this  court. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Amos  Watis,  Judge,  presiding.  Opinion  filed  April  2, 
1880. 

Mr.  G.  A.  KoEKNER  and  Mr.  J.  M.  Freels,  for  appellants. 

Mr.  Charles  H.  Thomas,  for  appellees. 

Casey,  J.  The  appellee  filed  a  petition  for  a  mandamus 
against  appellant  The  petition  shows  that  at  the  January 
term,  A.  D.  1878,  of  the  St.  Clair  Circuit  Court,  appellee  re- 
covered a  judgment  against  appellant  for  the  sum  of  $5,437.50. 
That  the  judgment  was  for  money  collected  on  account  of  dram- 
shop license,  to  which  appellees  were  entitled  by  virtue  of  the 
provisions  of  the  law  incorporating  appellant.  That  the  peti- 
tioners have  demanded  payment  of  tie  said  judgment.    That 
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the  appellant  keeps  in  the  hands  of  the  treasurer  a  fnnd  called 
the  general  fnnd,  consisting  in  part  of  the  money  derived  from 
dram-shop  license.  That  appellant  issues  warrants,  which  cir- 
cnlate  among  the  inhabitants,  and  that  such  warrants  are  re- 
ceived in  payment  of  dram-shop  licenses  instead  of  cash. 
Prayer  that  a  mandamus  may  issue  requiring  appellant  to  pay 
the  judgment,  and  if  there  is  no  money  on  hand  to  pay  such 
judgment,  that  a  tax  be  levied  for  that  purpose,  or  that  appel- 
lant be  required  to  receive  nothing  but  lawful  money  for  dram- 
shop licenses  until  a  suflBcient  amount  accumulates  to  pay  said 
judgment  The  answer  of  appellant  denies  that  a  judgment 
was  recovered  against  it  as  alleged;  denies  that  any  demand 
was  made  as  alleged;  denies  that  it  receives  anything  in  pay- 
ment of  dram-shop  licenses  but  lawful  money  and  such  certiii- 
cates  of  indebtedness  as  by  law  it  is  compelled  to  receive;  that 
appellant  by  its  charter  is  limited  in  its  power  of  taxation  to  a 
levy  of  ten  mills  on  the  dollar  on  the  assessed  value  of  the  tax- 
able property  within  its  limits,  and  that  the  full  amount  of  ten 
mills  on  the  dollar  on  all  the  taxable  property  in  the  incorpo- 
rate limits  for  the  years  1878  and  1879  are  not  suflBcient  to 
meet  the  current  expenses  of  appellant;  that  the  said  expen- 
ses cannot  be  curtailed;  that  they  are  necessary  to  keep  the 
streets  in  repair,  light  and  police  the  city,  etc.;  that  appellant 
can  incur  no  indebtedness  by  issuing  bonds  or  warrants,  because 
the  present  indebtedness  of  the  city  is  already  in  excess  of  that 
which  under  the  constitution  it  may  incur,  etc. 

To  this  answer  a  general  demurrer  was  filed,  which  was  sus- 
tained by  the  court.  The  appellants  obtained  leave  to  file  an 
amended  answer,  and  having  failed  to  do  so,  a  default  was  taken 
and  judgment  that  the  court  finds  the  allegations  in  the  peti- 
tion to  be  true,  and  that  a  peremptory  writ  of  mandamus  issue 
requiring  appellants  to  pay  the  judgment,  and  in  case  there  are 
no  funds  on  hand  to  pay  said  judgment,  to  levy  a  tax  before 
the  first  day  of  January,  A.  D.  1880,  and  certify  the  same  to 
the  County  Court,  etc.  The  errors  assigned  are,  first,  that  the 
court  erred  in  sustaining  the  demurrer.  Second,  the  court 
erred  in  not  carrying  the  demurrer  back  to  the  petition. 

The  answer  denied  every  material  allegation  in  the  petition. 
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It  denies  that  appellee  had  obtained  any  judgment,  which  was  the 
foundation  9f  the  petition,  and  it  set  up  new  matter  showing 
a  limit  to  its  power  of  taxation.  The  amount  raised  by  a  levy 
of  ten  mills  on  the  dollar,  in  the  year  1878,  and  to  be  raised 
by  the  same  levy  in  the  year  1879,  are  left  blank,  or  are  not 
stated,  but  there  is  an  averment  distinctly  made  that  sums  so 
raised  are  not  and  will  not  be  sufficient  to  meet  the  current  and 
necessary  expenses  of  appellant.  This  defect  in  the  answer 
may  have  been  cause  for  a  special  demurrer,  yet  on  a  general 
demurrer  it  should  have  been  held  good.  The  appellant  is 
a  corporation  existing  by  virtue  of  its  charter.  One  of  the 
provisions  of  its  charter  is  a  wise  limitation  on  the  power  of 
taxation  by  the  municipal  authorities,  forbidding  a  greater 
levy  than  ten  mills  on  the  dollar  on  the  taxable  property  with- 
in the  corporate  limits.  It  is  a  well  established  doctrine  that 
the  money  raised  by  taxation  for  general  purposes  in  munici- 
palities shall  first  be  devoted  to  the  payment  of  current  ex- 
penses, otherwise,  the  existence  of  the  municipality  itself  is 
endangered.     The  People,  etc.  v.  Cairo,  60  111.  157. 

The  demurrer  admits  the  allegations  in  the  answer  that  are 
well  pleaded;  one  of  them  is  that  a  levy  of  ten  mills  to  the  dol- 
lar, the  extent  of  appellant's  power  and  authority,  will  not  meet 
the  indispensable  current  expenses.  For  present  purposes 
that  allegation  is  taken  as  true.  Then  the  circuit  court  cer- 
tainly had  no  power  to  compel  a  greater  levy  than  that,  nor 
did  it  have  the  power  to  divert  the  money  so  raised  from  the 
payment  of  current  expenses.  The  court  had  no  power  to 
compel  the  city  authorities  to  do  that  which  the  law  forbid. 

If  the  city  authorities  should  exceed  the  power  given  them 
by  the  law  of  their  organization  and  make  a  greater  levy  than 
ten  mills  on  the  dollar,  it  would  be  in  the  power  of  any  citizen 
to  enjoin  that  part  of  the  taxes  in  excess  of  ten  mills  on  the 
dollar  as  aforesaid. 

The  opinion  of  the  writer  hereof  is  that  the  demnrrer  shonld 
have  been  carried  back  and  sustained  to  the  petition.  That  the 
appellant  existing  only  be  virtue  of  its  charter  and  having  no 
powers  except  those  conferred  by  a  public  law,  the  petition 
should  show  that  it  was  not  only  the  duty,  but  in  the  power  of 
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appeUant  in  the  exercise  of  the  authority  given  it  to  levy  a  tax 
sufficient  to  pay  said  judgment.  But  a  majority  of  the  court 
hold  the  petition  substantially  good. 

It  is  claimed  by  the  counsel  for  appellees,  that  appellant  by 
taking  leave  to  amend  withdrew  the  answer  and  the  right  to 
take  advantage  of  the  ruling  of  the  court  on  the  demurrer  was 
waived.  Connsel  has  not  referred  us  to  any  authority  sustain- 
ing that  view  and  after  a  very  complete  examination  of  the 
anthorities  we  have  been  unable  to  find  any  authority  fortify- 
ing the  position,  and  neither  do  we  regard  it  as  good  practice. 
Taking  leave  to  amend  amounts  to  nothing  more  than  that  the 
attorney  takes  time  to  consider  and  if  satisfied  that  the  ruling 
of  the  court  is  correct  he  may  amend  his  answer  if  possible,  and 
if  satisfied  that  the  ruling  of  the  court  is  erroneous  he  may  de- 
cline to  answer  further  and  stand  by  his  pleading. 

For  these  reasons  the  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 


Perley  B.  Whipple 

V. 

Charlotte  H.  Crocker,  Adm'x,  etc. 

1.  Patuekt. — Appellee's  intestate  at  the  time  of  his  death  held  a  note 
and  mortgage  against  appellant    A  paper  purporting  to  be  his  last  will  was 
admitted  to  probate,  and  under  it  appelant  and  H.  were  appointed  execu- 
tors, and  took  possession  of  the  property,  including  the  note  and  mortgage 
in  question.    By  the  terms  of  the  pretended  will  a  gift  was  made  to  appel- 
lant of  said  note  cmd  mortgage  upon  his  payment  to  the  testator *s  executors 
of  $1,000,  and  acting  under  this  provision  in  the  will,  appellant  paid  to  his  co  • 
executor  H.  $1,000,  and  took  up  the  note  in  suit.    The  pretended  will  was 
afterwards  declared  by  the  Supreme  Court  to  be  null  and  void.    Ueld^  that 
even  if  appellant  had  paid  the  1 1,000  in  good  faith,  it  did  not  discharge 
the  debt,  and  he  would  only  be  entitled  to  a  credit  of  that  amount  upon 
the  note. 

2,  Application  op  payments. —  At  the  time  of  his  death  appellee's 
intestate  was  indebted  to  appellant  $447.05  on  account,  and  appellant  was 
indebted  to  appellee's  intestate  on  notes  to  the  amount  of  $975,  aside  from 
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the  note  in  suit.  The  claim  of  appellant  for  $447.05  was  allowed  agrainst 
said  estate,  and  paid  by  his  co-executor,  H.,  to  appellant,  who  thereupon  repaid 
it  to  his  co-executor  upon  the  note  in  suit.  No  action  was  taken  in  respect  to 
the  notes  for  $975,  held  by  the  estate  against  appellant  Held^  that  it  was 
the  duty  of  appellant  to  have  set  oif  his  claim  against  the  estate  against  the 
claim  for  $975  held  by  the  estate  against  him;  that,  acting  in  the  capacity  of 
an  executor  of  said  estate,  he  should  have  placed  the  credit  where  his  testa- 
tor would  have  directed,  if  living. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon. 
William  H.  Snydeb,  Judge,  presiding.  Opinion  filed  April 
2,  1880. 

Messrs*  Wisb  &  Davis,  for  appellant;  as  to  the  right  of  a 
debtor  to  direct  how  payments  shall  be  applied,  cited  Arnold 
V.  Johnson,  1  Scam.  196;  McFarland  v^  Lewis,  2  Scam.  345, 
Bayley  v.  Wynkoop,  6  Gilm.  449;  Jackson  v.  Bailey,  12  111. 
159;  Heintz  v.  Cahn,  29  111.  308;  Sprague  v.  Hazenwinkle, 
53  III.  419;  Hare  v.  Stegall,  60  111.  380;  Bonnell  v.  Wilder, 
67  111.  327. 

If  one  be  a  mortgage  debt  and  the  other  a  simple  account, 
the  mortgage  debt  will  be  preferred:  Pattison  v.  Hall,  9  Cow. 
747;  Dorsey  v.  Gasaway,  2  Har.  &  J.  402;  Gwinn  v.  Whitta- 
ker,  1  Har.  &  J.  754;  Kobinson  v.  Doolittle,  12  Vt.  246;  Anon. 
12  Mod.  559- 

Payment  to  an  executor  who  has  obtained  probate  of  a  will, 
discharges  tlie  debtor  notwithstanding  the  probate  is  after- 
wards set  aside:  Bradford  v.  Benedict,  3  Wash.  C.  C.  122; 
Emery  v.  Hildreth,  2  Gray,  231;  Allen  v.  Dundas,  3  Durn.  & 
E.  125;  Bac.  Abr.  13;  Kittridge  v.  Folsora,  8  N.  H.  lOS: 
Stone  V.  Peasley,  28  Vt  720 ;  Morgan  v.  Dodge,  44  N.  H. 
261;  Belden  v.  Meeker,  47  N.  H.  307;  Parham  v.  Moran,  4 
How.  717. 

Mr.  Heney  S.  Bakeb,  for  appellee. 

Casey,  J.  This  was  a  proceeding  in  equi  ty  to  foreclose  a  mor t- 
gage.  The  allegations  in  tlie  bill  are  that  on  the  18th  day  of 
March,  A.  D.  1863,  Perley  B.  "Whipple  (the  plaintiff  in  error) 
was  indebted  to  one  Josiali  Whipple  in  thesumof  §1,500,  and 
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on  the  same  day  made  and  delivered  to  the  said  Josiah  Whip- 
ple his  promissory  note  for  said  amount,  payable  two  years 
after  the  date  thereof,  with  interest  at  the  rate  of  10  per  cent 
per  annum,  payable  annually;  that  the  said  Perley  B.  Whip- 
ple also  on  flie  same  day  executed,  acknowledged  and  delivered 
to  the  said  Josiah  Whipple  a  deed  of  mortgage  of  certain  real 
estate  therein  described,  to  secure  the  payment  of  said  note; 
that  on  the  said  18th  day  of  March,  1863,  the  said  Josiah 
Whipple  assigned  and  delivered  the  said  note  and  mortgage  to 
Arba  INelson;  that  the  said  Nelson  died  without  issue  or 
descendants  on  the  6th  day  of  February,  A.  D.  1871,  leaving 
complainant  (defendant  in  error)  his  widow  him  surviving; 
that  afterwards,  in  1871,  what  purported  to  be  the  last  will 
and  testament  of  the  said  Arba  Nelson,  was  admitted  to  pro- 
bate in  the  County  Court  of  Madison  county.  Ills.;  that  by 
said  paper  the  said  Perley  B.  Whipple  and  one  John  E.  Ilay- 
ner  were  made  executors,  and  as  such  executors  took  entire 
possession  of  the  personal  estate  of  the  said  Arba  Nelson; 
that  as  such  executors  they  obtained  possession  of  the  said 
note  and  mortgage;  and  while  so  in  their  hands,  payments 
were  improperly  endorsed  on  said  note;  that  after  protracted 
litigation  the  Supreme  Court  at  its  June  term  A.  D.  1874,  af- 
firmed the  judgment  of  the  circuit  court,  setting  aside  and 
declaring  void  the  pretended  will  of  the  said  Arba  Nelson ; 
that  afterward  the  defendant  in  error  was,  by  the  Coun- 
ty Court  of  Madison  county,  appointed  administratrix  of 
the  said  Arba  Nelson's  estate;  that  the  said  Perley  B. 
Whipple  has  not  paid  the  principal  or  interest  due  on  said 
nota  Usual  prayer  for  a  foreclosure;  the  answer  of  defend- 
ant under  oath  being  waived.  Copies  of  the  note  and  mort- 
gage are  filed  with  the  bill.  Summons  was  issued  returnable 
to  the  March  Term  of  the  Madison  Circuit  Court,  A.  D.  1876. 
On  the  26th  of  July,  A.  D.  1876  the  defendants  file  their  an- 
swer to  complainant's  bill,  admitting  the  indebtedness  to  Josiah 
Whipple;  the  making  of  the  note  and  mortgage;  that  the  note 
was  assigned  to  Arba  Nelson;  that  the  paper  purporting  to 
be  the  will  was  admitted  to  probate;  that  letters  testamentary 
were  issued  to  Perley  B.  Whipple  and  John  K  Haynos;  that 
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as  such  ezecators  they  took  posBOBsion  of  the  pereonal  e&tate, 
including  the  note  and  mortgage;  bnt  denies  that  payments 
were  improperly  endorsed;  and  shows  the  paper  purporting 
to  be  the  will  as  aforesaid  contained  this  clause.  ^'  I  give  to 
Perley  B.  Whipple,  the  mortgage  debt  I  hold  on  his  dwelling 
house  in  Middle  Alton  upon  condition  he  pay  to  my  executors 
the  sum  of  $1,000."  That  while  they  were  acting  as  such 
executors,  Whipple  tendered  to  his  co-executor  John  E.  Haynes, 
$1,000.00  in  full  payment  of  said  note  and  mortgage;  and 
that  the  said  Haynes  as  such  executor  accepted  the  same,  and 
delivered  the  note  and  mortgage  to  said  Whipple,  satisfied  in 
full.  The  answer  admits  tliat  the  will  was  set  aside  as  charged ; 
that  complainant  (defendant  in  error),  took  out  letters  of  ad- 
ministration; that  in  turning  over  to  her  the  property  that 
came  into  their  hands,  as  such  executors,  she  demanded  the 
said  note  and  mortgage;  that  the  said  Whipple  and  Haynes 
averred  at  the  time  that  they  were  paid;  that  Whipple  held 
them  individually,  and  they  were  his  own;  but  that  complain- 
ant insisted  on  the  note  and  mortgage  being  delivered  to  her, 
and  the  said  Whipple,  so  as  not  to  prevent  a  settlement  of  the 
entire  affairs  in  their  hands  and  obtain  their  discharge,  de- 
livered the  said  note  and  mortgage  to  her,  iuBisting  that  they 
were  paid,  and  that  he  would  resist  the  further  payment. 

Replications  were  filed  on  the  27th  of  December,  A.  D.  1876- 
An  amendment  to  the  bill  was  filed  showing  that  on  June  first, 
1871,  a  payment  of  $447.05  was  endorsed  on  the  note;  that 
when  Arba  Nelson  died  he  owed  P.  B.  Whipple  &  Co,  the 
sum  of  $447.05,  for  goods,  etc. ;  that  after  his  death  tlie  said 
Perley  B.  Whipple,  acting  as  executor,  caused  the  said  Haynes, 
his  co-execntor,  to  endorse  said  claim  of  $447.05  as  a  credit 
on  the  said  note  for  $1,500;  that  the  said  P.  B.  Whipple  & 
Co.  were  at  the  same  time  indebted  to  the  said  ISfelson  in  the 
sum  of  $975  and  interest  thereon,  for  which  the  said  firm 
had  made  and  delivered  to  the  said  Nelson  three  promissory 
notes;  that  the  said  firm  was  at  the  time  of  Nelson's  death,  and 
is  still,  insolvent;  and  that  none  of  the  said  notes  are  secured. 
An  amendment  to  the  answer  was  filed  March  17,  1879.  The 
amendment  shows  that  after  the  said  will  was  set  aside  the 
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said  executors  rendered  to  complainant  a  full  account  of  all 
their  acts  in  the  premises,  but  that  they  would  not  agree  with 
complainant  that  a  final  settlement  was  had  with  her  by  which 
they  agreed  to  pay  her  a  balance  of  $18,000  in  full  of  every- 
thing except  the  individual  notes  of  said  Nelson  iii  their  hands. 
That  it  was  distinctly  agreed  that  the  settlement  included  the 
said  note  and  mortgage,  and  that  complainant  afterward  re- 
ceived and  receipted  for  the  $18,000;  denies  the  payment 
of  $447.05  as  alleged  j  admits  that  the  estate  of  Nelson  was 
indebted  to  Perley  B.  Whipple  in  the  sum  of  $447.05;  that 
the  claim  was  allowed  in  favor  of  said  Whipple,  paid  to  him, 
and  that  he  paid  the  same  to  Wise,  who  was  cashier  and  book- 
keeper for  Whipple  and  Haynes,  as  executors,  and  that  "Wise 
was  instructed  to  credit  the  same  on  said  note  as  part  payment. 
The  amended  answer  further  shows  that  the  firm  of  P.  B. 
"Whipple  &  Co.,  was  composed  of  P.  B.  Whipple  only,  and  that 
P.  B.  Whipple  &  Co.  was  indebted  and  insolvent  as  alleged  in 
the  amended  bill.  Beplication  was  filed  to  the  amended  an- 
swer, and  the  cause  was  heard  at  the  December  term  of  the 
Madison  Circuit  Court,  A.  D.  1379,  and  decree  for  the  complain- 
ant for  the  full  amount  of  the  principal  and  interest  due  on  said 
note,  for  the  sum  of  $2,918.80,  allowing  credits  of  interest  in 
full  to  the  first  day  of  July  1870,  and  disregarding  the  alleged 
payments.  The  first  error  assigned  is,  the  court  erred  in  render- 
ing a  decree  in  favor  of  complainant  and  against  the  defendants. 
This  raises  all  the  questions  involved  in  this  case.  The  record 
is  voluminous,  containing  much  of  what  seems  to  be  immaterial 
matter.  The  only  question  is,  was  the  note  or  any  part  of  it 
paid?  It  was  claimed  by  plain tifi*  in  error  that  he  had  paid  the 
DOte.  The  defendant  has  persistently  denied  that  fact.  It  is  not 
claimed  by  plaintiff  that  he  paid  the  full  sum  of  $1,500  due  on 
the  note,  but  that  he  paid  $1,000,  which,  by  virtue  of  the  pro- 
visions of  the  paper  purporting  to  be  a  will,  was  a  discharge  of 
the  entire  debt.  It  was  admitted  that  the  highest  judicial  tri- 
bunal in  the  state  declared  the  pretended  will  invalid,  so  that  if 
plaintiff  had  paid  in  good  faith  $1,000  in  cash,  he  would  not 
Lave  paid  the  note;  he  would  simply  have  been  entitled  to  a 
credit  for  the  sum  of  $1,000,  leaving  tlie  remainder  due.    This 
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narrows  the  question  for  consideration  to  an  inquiry  as  to  what, 
if  any,  credits  the  plaintiff  is  entitled  to.  It  is  admitted  that 
Nelson  at  the  time  of  his  death  was  indebted  to  P.  B.  Whip- 
ple &  Co.  in  the  sum  of  S447.05,  and  that  the  firm  of  P.  B. 
WTiipple  &  Co.  was  indebted  to  Nelson  at  the  time  of  his  death 
in  the  sum  of  $976,  for  which  said  sum  the  firm  had  given  three 
promissory  notes  bearing  interest. 

The  plaintiff  in  error  in  his  testimony  states  that  he,  alone, 
constituted  the  firm  of  P.  B.  Whipple  &  Co.  There  can  be  no 
justice  or  equity  in  allowing  plaintiff  a  credit  on  the  note, 
when  he,  himself,  was  at  the  same  time  indebted  to  the  estate 
in  more  than  twice  the  amount  Plaintiff  in  error  at  the  time 
was  one  of  the  executors  of  what  was  supposed  to  be  the  will  of 
Nelson;  was  acting  in  a  fiduciary  character,  requiring  un- 
der the  circumstances,  the  utmost  good  faith  in  all  his  acts  in 
the  premises.  When  his  claim  was  presented  against  tha 
estate,  it  was  beyond  question  his  duty  to  bring  forward  as  a 
set  off  the  claims  of  the  estate  against  himself.  No  one  else 
could  do  so,  for  he  had  the  notes  in  his  possession.  Hat  would 
have  shown  to  the  court  that  he  was  not  only  not  entitled  to 
any  judgment,  but  that  the  estate  was  entitled  to  a  judgment 
against  him  for  some  $500.  Instead  of  acting  in  that  man- 
ner, as  he  was  bound  to  do  by  every  principle  of  equity,  fair 
dealing  and  good  conscience,  the  farce  is  gone  through  of  hav- 
ing a  special  administrator  appointed,  for  whose  sqrvice  the 
estate  pays  §500.  The  claim  of  $447.05  is  allowed  in  favor 
of  P.  B.  Whipple  &  Co;  the  amount  in  full  is  paid  to  him 
by  his  co-executor,  Haynes,  and  he,  in  turn,  pays  it  to  the 
cashier  of  himself  and  his  co-executor  on  his  individual  in- 
debtedness to  the  estate.  At  the  same  time  leaving  the  en- 
tire sura  of  $975,  owing  by  P.  B.  Whipple  &  Co.  due  to  the 
estate  unsecured,  and  the  said  firm  insolvent.  Such  a  proceed- 
ing would  not  be' allowed  if  both  the  parties  were  alive,  a  for- 
tiori; will  it  not  be  allowed  when  one  is  dead,  and  the  one 
losing  is  acting  as  his  personal  representative?  The  learned 
counsel  for  plaintiff  in  error  undoubtedly  states  tlie  law,  that 
the  debtor  may  direct  upon  which  of  two  or  more  debts  a  pay- 
ment shall  be  credited,  and  that  a  creditor  when  no  direction 
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is  given,  may  place  the  credit  where  he  sees  proper;  and  if 
neither  party  makes  a  specific  appropriation  of  the  money,  the 
law  will  appropriate  as  the  justice  and  eqnity  of  the  case  may 
require.  These  principles  have  no  application  to  the  case  be- 
fore us.  Whipple  was  the  personal  representative  of  Nelson, 
and  should  have  placed  the  credit  where  Nelson  would  have 
directed,  if  living.  Presuming  that  he  was  a  man  of  ordinary 
business  capacity,  can  we  doubt  where  he  would  have  directed 
the  credit  to  be  made}  PlaintiflT,  in  his  assumed  capacity  of 
P.  B.  1\  hippie  &  Co.,  was  indebted  to  the  estate,  and  the 
estate  was  indebted  to  him  in  his  assumed  capacity. 

We  may  fairly  assume  that  that  indebtedness  was  made  by 
Nelson,  because  P.  B.  Whipple  &  Co.  were  indebted  to  him. 
Nelson  seems  to  have  been  a  man  in  easy  circumstances  finan- 
cially, and  tJiere  is  no  reason  for  his  indebtedness  to  P.  B. 
Whipple  &  Co.  other  than  as  above  stated.  Plaintiff  in  er- 
ror held  all  the  claims,  and  one  should  have  been  set  off  against 
the  otlier;  instead  of  that,  as  before  stated  the  plaintiff  pro- 
cured the  allowance  of  the  claim  in  favor  of  P.  B.  Whipple 
&  Co.  and  paid  the  amount  when  received  on  indebtedness 
owing  by  him  to  the  estate  in  his  individual  capacity.  We 
think  it  clear  equity  that  the  plaintiff  in  error  is  not  entitled 
to  any  credit  for  the  said  sum  of  §447,05.  The  evidence 
shows  tliat  the  plaintiff  in  error  did  on  the  13th  day  of  August 
A.  D.  1871  pay  to  the  estate  or  for  its  benefit  the  sum  of 
$552.95.  In  the  report  made  by  himself  and  his  co-executor 
he  is  charged  with  that  amount.  When  introduced  as  a  wit- 
ness, he  states  that  he  did  pay  the  said  sum  to  Wise,  as  the  cash- 
ier as  aforesaid.  There  is  nothing  in  the  record  to  contradict 
that  statement,  and  we  must  take  it  as  true.  Hence  he  is  en- 
titled to  a  credit  for  that  amount,  and  the  decree  of  the  cir- 
cuit court  will  be  reversed  and  remanded  with  instructions  to 
enter  a  decree  of  foreclosure  on  said  mortgage  for  the  amount 
due  on  said  note,  the  interest  to  be  computed  from  the  first 
day  of  July,  A.  D.  1870,  and  allowing  a  credit  for  the  said  sum 
of  8552.95,  dated  August  13th,  1871. 

Reversed  and  remanded. 
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EoBERT  J.  Roy. 
Albert  Goings, 

1.  Maxjcioub  PB08ECUTI0W— Fboof  OF  iwTEKT.— The  intent  or  object 
of  the  prosecutor  in  causing  the  arrest  may  be  proved  for  the  purpose  of 
showing  malice,  but  not  for  the  purpose  of  showing  want  of  prcbable  causa. 

2.  Pbobable  caubb. — Want  of  probable  cause  is  the  main  ground  of 
this  action,  and  casts  the  burden  of  showing  it  upon  the  plaintiff.  Malice 
may  be  inferred  from  want  of  probable  cause,  but  want  of  probable  cause  ia 
never  inferred  from  malice. 

3.  Question  of  law  and  fact.— Want  of  probable  cause  is  a  mixed 
question  of  law  and  fact.  It  is  the  province  of  the  jury  to  determine  the  cir- 
cumstances alleged,  and  of  the  court  to  determine  whether  they  amount  to 
probable  cause. 

Appeal  from  the  Circuit  Court  of  Pulaski  county;  the 
Hon.  D.  J.  Bakeb,  Judge,  presiding.  Opinion  filed  April  2, 
1880. 

Mr.  Samuel  P.  Wheeleb,  for  appellant;  that  whether  the 
facts  proved  amount  to  probable  cause  is  a  question  for  the 
court,  cited  Angelo  v.  Paul,  85  111.  106;  Wade  v.  Walden,  23 
111.  425. 

Want  of  probable  cause  and  malice  must  be  shown:  Harp- 
ham  V.  Whitney,  77  111.  32;  Calef  v.  Thomas,  81  HL  478; 
Addison  on  Torts,  §  853;  Brown  v.  Smith,  83  J\\.  291;  Israel 
V.  Brooks,  23  111.  575;  Jack  v.  Stimpson,  13  HI.  702. 

If  the  prosecutor  consults  an  attorney,  stating  the  case  fairly^ 
and  acts  upon  his  advice,  he  will  be  protected:  Anderson  v. 
Friend,  85  111.  135;  Calef  v.  Thomas,  81  111,  478;  Harpham  v. 
Whitney,  77  111.  32. 

Messrs.  Mulkby  &  Leek,  for  appellee;  that  where  the  faQts 
are  controverted,  the  question  of  probable  cause  is  for  the  jury 
under  proper  instruction  from  the  court,  cited  Lander  v.  Obert. 
45  Tex.  539;  Cole  v.  Curtis,  16  Minn.  182;  Driggs  v.  Burton, 
44  Vt.  124;  Weinberger  v.  Shelly,  6  Watts  &  Serg.  336 ;  Travis 
V.  Smith,  1  Pa.  St.  234;  Burst  v.  Gibbons,  30  Exch.  75;  Pern- 
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ton  V.  Williams,  2  Q.  B.  193;  Nash  v.  Orr,  3  Brev.  94;  Green- 
wood V.  Mills,  31  Miss.  464;  Brown  v.  Smith,  83  111.  291. 

Where  want  of  probable  caase  is  shown,  malice  may  be 
inferred:  Thompson  v.  Force,  65  111.  370;  Chapman  v.  Caw- 
rey,  50  111.  512;  Israel  v.  Brooks,  23  111.  575;  Boss  v.  Innis, 
35  HI.  487. 

There  mnst  be  good  faith  in  procuring  advice  of  counsel: 
Murphy  v.  Larson,  77  111.  172;  Boss  v.. Innis,  26  111.  259; 
Davis  V.  Wisher,  72  III.  262. 

Where  substantial  justice  has  been  done,  the  judgment  will 
not  be  reversed  for  inaccuracies  in  instructions:  Lovenguth  v. 
City  of  Bloomington,  71  111.  238;  Beseler  v.  Stephani,  71  111. 
400;  Hazen  v.  Pierson,  83  111.  241;  Wiggins  Ferry  Co.  v.  Hig- 
gins,  72  111.  617. 

Upon  the  question  of  damages:  Eeno  v.  Wilson,  49  111  96; 
Chapman  v.  Cawrey,  50  111.  512;  Montross  v.  Bradsby,  68  111. 
185;  Krug  v.  Ward,  77  111.  603. 

Caset,  J.  This  was  an  action  on  the  case  brought  by  appel- 
lee against  appellant  in  the  Circuit  Court  of  Pulaski  county. 
The  declaration  was  in  usual  form,  and  alleges  that  the  defend- 
ant falsely  and  maliciously,  and  without  any  reasonable  or 
probable  cause,  charged  the  plaintiff  with  having  feloniously 
stolen  certain  property  therein  described,  etc.,  whereby  he  was 
imprisoned  for  the  term  of  eight  weeks,  etc. 

To  this  declaration  a  plea  of  not  guilty  was  fil6d  on  which 
issue  was  joined.  The  cause  was  submitted  to  a  jury.  The 
verdict  was  for  the  plaintiff  in  the  court  below,  assessing  the 
damages  at  $1,000.  Motion  for  a  new  trial  and  in  arrest  of 
judgment  were  made  by  appellant  which  were  refused  by  the 
court    An  appeal  prayed  to  this  court  and  allowed. 

It  is  urged  that  the  court  below  erred  in  giving  the  first,  sec- 
ond, third,  fourth,  sixth,  seventh  and  eighth  instructions  for  and 
at  the  request  of  appellee.    They  are  as  follows: 

"  1.  The  court  instructs  you  for  the  plaintiff  that  if  you  be- 
lieve from  the  evidence  that  the  defendant  maliciously  caused 
the  arrest  and  imprisonment  of  the  plaintiff,  without  probable 
cause,  as  alleged  in  the  declaration,  you  should  find  for  the 
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plaintiff,  and  assess  his  damages  at  what  you  tliink  proper  from 
the  circumstances  of  the  case,  not  exceeding  the  sum  of  $2,000. 

"  2. '  The  court  further  instructs  you  that  if  you  believe  from 
the  facts  and  circumstances,  as  given  in  evidence,  that  tin 
defendant  had  not  probable  cause  for  causing  the  arrest  and 
prosecution  of  the  plaintiff,  you  may  infer  malice  from  such 
want  of  probable  cause. 

"  3.  The  court  further  instructs  you  that  to  constitute  a  prob- 
able cause  for  a  criminal  prosecution,  there  must  be  a  reasona- 
able  ground  of  suspicion,  supported  by  circumstances  suffi- 
ciently strong  in  themselves  to  warrant  a  cautious  man  in  tlie 
belief  that  the  person  accused  is  guilty  of  the  offense  charged. 

"4.  The  court  further  instructs  you  that  the  term  malice  in 
this  form  of  action  is  not  to  be  considered  in  the  sense  of 
spite  or  hatred  against  an  individual,  but  of  an  evil  intention 
as  denoting  that  the  party  is  actuated  by  improper  and,indi- 
rect  motives. 

"  6.  The  court  instructs  you  that  in  order  for  you  todetermine 
whether  tlie  defendant  had  probable  cause  for  swearing  out  the 
warrant  for  the  arrest  of  the  plaintiff,  you  have  a  right  to  take 
into  consideration  the  object,  if  shown  by  the  evidence,  which 
the  defendant  had  in  view  in  doing  so;  and  if  the  evidence 
shows  tlie  object  was  simply  to  get  the  plaintiff  out  of  the  way, 
so  that  he  could  not  interfere  with  the  sale  of  the  property 
mortgaged,  and  not  from  an  honest  belief  that  the  plaintiff  was 
guilty  of  stealing  his  property,  then,  and  in  that  case,  there  was 
no  probable  cause,  and  such  prosecution  would  be  regarded  in 
law  as  a  malicious  prosecution. 

"  7.  The  court  instructs  you  that  before  one  can  shield  him- 
self from  a  malicious  prosecution  by  reason  of  the  advice  of  an 
attorney,  it  has  to  appear  that  he  concealed  no  material  facts 
from  the  attorney,  but  laid  all  the  facts  in  the  case  before  him, 
and  acted  honestly  on  his  advice;  that  the  attorney  has  to  be 
competent  and  capable  of  giving  advice,  or  in  good  faith  re- 
garded to  be  so  by  the  defendant. 

"  8.  That  if  you  believe  from  the  evidence  that  the  prosecut- 
ing attorney  who  gave  the  advice  in  this  case,  was  at  the  time  he 
gave  the  same  not  in  a  tit  condition  tg  give  it,  by  reason  of 
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intoxication  or  otherwise,  and  the  defendant  knew  it,  or  had 
good  reason  to  believe  it,  from  his  acquaintance  with  him  or  his 
habits  of  sobriety,  then  you  have  a  right  to  take  these  facts  into 
consideration  in  determining  whether  the  prosecuting  attorney 
was  in  good  faith  adjudged  by  the  defendant  as  competent  to 
give  the  advice  at  the  time  it  is  alleged  that  he  did  give  it." 

The  first  clause  of  the  6th  instruction  declares  the  law  to  be 
that  the  jury  in  determining  the  existence  of  probable  cause 
might  take  into  consideration  :the  intent  or  object  appellant  had 
in  view,  etc 

The  intent  or  object  of  the  defendant  in  causing  the  arrest, 
might  be  proved  for  the  purpose  of  showing  malice,  but  not 
for  the  purpose  of  showing  want  of  probable  cause.  In  the 
case  of  Brown  v.  Smith,  83  111.  293,  in  speaking  of  probable 
cause,  Mr.  Justice  Breese  said:  "  It  is  independent  of  malicious 
motive,  and  cannot  be  inferred  as  a  necessary  consequence 
from  any  degree  of  malice  which  may  be  proved.  The  ques- 
tion of  probable  cause  is  made  of  law  and  feet,  it  being  the 
province  of  the  jury  to  determine  the  circumstances  alleged, 
to  be  true  or  not,  and  of  the  court  to  determine  whether  they 
amount  to  probable  cause.  The  want  of  probable  cause  is  tlie 
main  ground  of  this  action,  and  it  must  appear  from  the  evi- 
dence. It  is  incumbent  on  the  plaintiff  to  prove  want  of  prob- 
able cause.  Malice  may  be  inferred  from  want  of  probable  cause, 
but  the  converse  is  not  true;  want  of  probable  cause  is  never 
inferred  from  malice."  Israel  v.  Brooks,  23  111.  577;  Hand  v. 
Sliaw,  26  111.  356.  It  is  therefore  immaterial  what  may  have 
been  the  object  or  intent  of  the  defendant.  He  may  have  had 
an  honest  desire  to  see  the  law  vindicated  and  the  criminal  pun- 
ished, or  he  may  have  been  influenced  by  the  most  unfriendly 
and  corrupt  motives,  it  would  not  prove,  or  tend  to  prove,  a 
want  of  probable  cause.  The  latter  part  of  this  instruction  is 
equally  objectionable.  After  a  very  careful  examination  of  all 
the  record,  we  have  been  unable  to  find  any  evidence  upon 
which  to  base  that  part  of  the  instruction.  Instructions  should 
be  based  on  the  evidence.  Hamilton  v.  Hunt,  14  111.  473; 
Hamilton  v.  Sing.  Mfg.  Co.,  54  111.  307;  Finer  v.  Cover,  55 
111.  391.     In  a  case  like  the  one  now  under  consideration, 
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fiounding  somewhat,  at  least,  in  speculative  damages,  the  jury 
may  have  been,  and  probably  were,  misled  by  this  instruction. 
Special  objections  were  made  by  counsel  for  appellant,  to  the 
second,  seventh  and  eighth  instructions,  the  two  latter  be- 
cause they  state  the  rule  of  law  too  broadly,  and  because  there 
is  not  sufficient  evidence  upon  which  to  base  them;  and  while 
they  may  be  in  some  respects,  erroneous,  we  are  not  prepared 
to  say  that  we  would  reverse  the  judgment  of  the  circuit  court 
because  of  any  defect  in  either  of  said  instructions.  Because 
of  the  giving  of  the  sixth  instruction,  the  judgment  of  the  cir- 
cuit court  is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 

Bakee,  p.  J.,  having  heard  the  case  in  the  court  below,  did 
not  participate  in  the  hearing  in  this  court. 


Sebastian  Fietsam 

V. 

Leonard  Kropp,  Adm'r. 

■ 

1.  Yekdor'b  libk^Dbcbeb  onlt  for  PURCUA8B  PBiclg.— A  decree  for 
a  vendor's  lien  which  includes  in  the  amount  due,  not  only  the  original  pur- 
chase price,  but  a  subsequent  note  given  for  unpaid  interest  thereon,  is  erro- 
neous. So,  also,  it  is  error  to  decree  a  lien  upon  the  whole  of  several  tracts, 
when  only  one  of  such  tracts  was  sold  by  the  complainant. 

2.  Guardian  ad  LrrsM. — Where,  after  answer  filed  and  before  hearing^, 
a  defendant  has  been  adjudged  insane,  it  is  error  to  proceed  to  hearing  with- 
out the  appointment  of  a  guardian  ad  litem  for  such  defendant. 

Error  to  the  Circuit  Court  of  St  Clair  county;  the  Hon. 
William  H.  Snyder,  Judge,  presiding.  Opinion  filed  April 
2,  1880. 

Mr.  William  C.  Kueffner,  for  plaintiff  in  error;  that  the 
vendor's  lien  was  lost  by  long  delay  in  attempting  to  enforce 
it,  cited  Connover  v.  Warren,  1  Gilm.  498;  Trustees,  eta  v. 
Wright,  11  111.  606. 
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A  guardian  ad  litem,  should  have  been  appointed  to  protect 
the  interests  of  the  insane  party:  Kev.  Stat.  1874,  199. 

Messrs.  Wilderman  &  Hamill,  for  defendant  in  error;  that 
the  defendant  having  answered  before  becoming  insane,  a 
guardian  ad  litem  was  not  necessary,  cited  Tuttle  v.  Garrett, 
74  ni.  444. 

The  remittitur  cures  the  objection  of  the  decree  being  for 
too  large  an  amount:  Trustees  v.  Hihler,  86  111.  409. 

A  certificate  of  evidence  is  not  necessary  to  incorporate  de- 
positions into  the  record:  Bressler  v.  McCune,  56  111.  475; 
Moss  V.  McCall,  75  111.  190. 

Laches  of  the  vendor  cannot  be  taken  advantage  of  unless 
the  answer  calls  attention  to  it:  Trustees  v.  Wright,  11  111.  606; 
Zeigler  v.  Hughes,  65  111.  288;  Walker  v.  Dennison,  86  111.  142. 

Tliis  court  can  modify  the  decree,  and  render  a  proper  judg- 
ment: Garrett  v.  Stevenson,  8  Gilm.  261;  Baptist  Church  v. 
Andrews,  87  HI.  172;  Taylor  v.  Coffing,  23  111.  273;  Hunter 
V.  Hatch,  45  111.  178;  Williams  v.  Bank  of  Illinois,  1  Gilm. 
667;  Smith  v.  Knoebel,  82  111.  392. 

Casey,  J.  This  was  a  bill  in  equity  filed  by  defendant  in  er- 
ror against  George  Mittelstetter,  et  al.  to  enforce  a  vendor's  lien. 
The  bill  shows  that  on  the  11th  day  of  May  A.  D  1867,  Peter, 
George,  Phillip  and  Maria  Mittelstetter  were  the  owners  in 
equal  parts  of  the  lands  therein  described,  situated  in  St.  Clair 
county,  Illinois ;  that  on  the  same  day  Peter,  Phillip  and  Maria, 
each  conveyed  their  undivided  interest  in  said  lands  to  the  said 
George;  that  the  said  George  gave  to  Peter,  inpayment  of  his 
interest,  his  promissory  note  for  $600,  payable  twelve  months 
after  date,  with  interest  from  the  first  of  August,  then  next 
following,  at  the  rate  of  eight  per  cent  per  annum;  that  no 
other  security  was  taken;  that  the  said  George  on  the  1st  day 
of  August,  1871,  paid  to  Peter  $88,  on  said  purchase  money, 
and  made  and  delivered  to  him  his  promissory  note  for  $100, 
the  same  being  for  interest  that  had  accumulated  on  the  first 
described  note;  that  on  the  17th  day  of  February,  1872,  the 
said  George  and  his  wife  ezecnted  and  delivered  to  one  Kath- 
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arine  Mittelstetter,  a  deed  of  mortgage  on  said  premises  to  se- 
cure a  promissory  note  given  to  her  by  said  George,  for  the  snm 
of  81230.4:6,  due  five  years  from  date,  with  six  per  cent,  in- 
terest; that  the  said  Katharine  had  notice  of  the  rights  of 
the  said  Peter;  that  the  said  Peter  died  intestate  on  the  12th 
day  of  July,  A.  D.  1873;  that  on  the  21st  of  the  same  month 
complainant  was  appointed  administrator,  etc.  George  and 
Katharine  Mittelstetter  are  made  defendants.  The  bill  asks 
that  a  vendor's  lien  may  be  enforced  and  declared  superior  to 
the  mortgage  lien.  The  answer  of  George  Mittelstetter  admits 
most  of  the  charges  in  the  bill;  that  Katharine  knew  the 
purchase  money  was  not  paid;  that  Peter  knew  of  the  mort- 
gage, before  and  after  it  was  made;  that  Peter  waived  his  lien 
if  he  had  any;  that  the  said  Phillip  has  not  been  paid  for  his 
interest;  the  answer  of  Katharine  shows  that  Phillip,  Peter, 
George  and  Maria,  and  her  children,  were  equal  owners  of 
the  land,  subject  to  her  dower  interest;  that  the  note  to 
secure  which  the  mortgage  was  given,  was  for  the  purcha^ 
money,  and  is  the  older  lien;  that  she  never  waived  her  dower 
or  homestead  right. 

These  answers  were  filed  the  9th  day  of  January,  A.  D.  1S75. 
On  the  2nd  day  of  June,  1877,  an  amendment  to  the  bill  was 
filed,  showing  that  on  the  18th  day  of  August,  1876,  the  said 
Katharine  Mittelstetter  was  adjudged  insane  by  the  County 
Court  of  St.  Clair  county;  that  Sebastian  Feitsam  was  ap- 
pointed her  conservator;  that  the  mortgage  referred  to  in  the 
original  bill  became  due  on  the  20th  of  April,  1877.  Replica- 
tions were  filed  to  the  answers,  denying  all  allegations  in  the 
answers  that  contradicted  any  of  the  averments  in  the  bill. 
Wo  answers  were  filed  to  the  amended  bill.  Tlie  cause  seems 
to  have  been  heard  and  a  decree  rendered  at  the  September 
term  of  the  St  Clair  Circuit  Court,  A.  D.  1879,  and  a  decree 
entered  as  follows:  It  finds  that  the  parties  to  the  suit  have 
all  been  duly  summoned;  that  on  August,  18th,  1876,  and  since 
the  commencement  of  this  suit,  Katharine  Mittelstetter  was 
adjudged  insane  by  the  County  Court  of  said  St.  Clair  county, 
and  that  the  defendant,  Sebastian  Feitsam,  was  by  said 
court  appointed  her  conservator;  that  he  qualified  as  such, 
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and  he  having  failed  to  answer,  it  is  ordered  that  the  answer 
of  said  Katharine  stand  also  as  his  answer;  and  the  cause 
being  heard  upon  bill,  answers,  replication  and  evidence,  the 
court  finds  that  on  the  11th  day  of  May,  1867,  Peter  Mi  ttels tetter, 
Phillip  Mittelstetter,  Maria   Mittelstetter,  inter-married  with 
Jnlins  Warz,  and  George  Mittelstetter,  were  seized  in  fee  of  the 
real  estate  described  in  the  bill;  that  on  that  day  the  said  Peter, 
Phillip,  Maria  and  Julius  sold  and  conveyed  by  deed  to  said 
George  all  their  interest  in  said  real  estate  in  consideration  of 
nineteen  hundred  dollars ;  that  on  May  13th,  1867,  the  defendant 
George  was  indebted  to  said  Peter  in  the  sum  of  sixteen  hundred 
dollars  purchase  money  for  said  premises,  and  executed  his  note 
for  that  sum  to  said  Peter,  and  that  said  Peter  received  no  other 
security;  that  afterwards  said  George  executed  another  note  to 
said  Peter  on  account  of  interest  due  on  said  $600  note,  and 
that  both  of  said  notes  remain  unpaid;  that  on  February  I7th, 
1872,  said  George,  together  with  his  wife,  executed  and  deliv- 
ered to  said  Katharine,  a  mortgage  purporting  to  secure  the 
sura  of  twelve  hundred  and  thirty  46-100  dollars,  evidenced  by 
a  promissory  note  of  said  date,  and  that  Katharine  at  said  time 
had  full  knowledge  and  notice  that  the  promissory  note  first 
above  described  was  for  said  purchase  money,  and   that  it 
remained  due  and  unpaid,  and  also  of  the  rights  of  said  Peter 
to  a  lien  on  said  premises;  that  on  July  12th,  1873,  said  Peter 
died  intestate;  that  on  July  21st,  1873,  the  complainant  was 
appointed  his  administrator;  that  said  Peter  in  his  life-time 
was  entitled  to  a  vendor's  lien  on  said  real  estate,  and  that  the 
complainant  as  administrator  has  succeeded  thereto;  that  said 
Katharine  is  entitled  to  dower  in  said,  premises,  but  not  to  a 
homestead  right. 

The  court  further  finds  that  the  sum  of  eleven  hundred  and 
seventy-four  73-100  dollars  is  due  to  complainant  for  nnpaid 
purchase  money  and  interest  accrued  thereon  as  evidenced  by 
the  two  notes  first  described,  and  that  complainant  has  a  ven- 
dor's lien  therefore  on  said  premises.  It  is  therefore  ordered 
that  the  defendant,  George  Mittelstetter,  pay  to  the  complain- 
ant, within  30  days  from  November  25th,  1879,  the  sum  of 
eleven  hundred  and  seventy-four  78-100,  with  six  per  cent. 
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interest  from  date,  and  costs  of  suit,  and  that  in  case  of  default 
the  master  in  chancery  sell  at  public  auction  to  the  highest 
bidder  for  cash,  at  the  front  door  of  the  court  house,  the  said 
west  half  of  the  northeast  quarter  of  section  twelve,  in  town- 
ship one,  south,  range  ten  west,  in  St.  Clair  county,  Illinois, 
subject  to  the  dower  interest  of  said  Katharine,  but  clear  of 
said  mortgage,  said  mortgage  being  decreed  to  be  subject  to 
the  said  lien  of  complainant,  as  aforesaid.  The  master  is  di- 
rected to  make  sale  upon  the  usual  notice  and  conditions,  and 
in  case  of  failure  to  redeem  within  the  time  required  by  law, 
he  is  directed  to  convey  to  the  purchaser  all  the  right,  title  and 
interest  of  the  parties  to  the  suit  in  and  to  said  premises. 
Ordered,  further,  that  out  of  the  proceeds  be  paid  first,  the  costs 
of  suit,  etc.,  next  the  amount  found  due  the  complainant,  and 
that  the  remainder  be  brought  into  court  to  await  the  further 
order  of  the  court. 

Tlie  errors  assigned  are: 

1st,  The  circuit  court  erred  in  decreeing  that  the  complain- 
ant below  was  entitled  to  any  vendor's  lien. 

2nd,  The  circuit  court  erred  in  decreeing  a  vendor's  lien  on 
the  whole  of  the  real  estate  described  in  the  bill,  instead  of  de- 
creeing it  on  the  interest  bought  by  George  Mittelstetter  from 
Peter  Mittelstetter. 

8rd,  The  circuit  court  erred  in  decreeing  a  vendor's  lien 
for  the  amount  due  on  the  second  note  given  by  George 
Mittelstetter. 

4th,  The  circuit  court  erred  in  proceeding  to  the  trial  of 
the  cause  without  the  appointment  of  a  guardian  ad  litem  for 
Katharine  Mittelstetter. 

6th,  The  decree.is  not  warranted  by  the  allegations  in  the 
bill,  the  findings  of  the  court,  or  the  evidence  preserved  in  the 
record. 

The  decree  is  for  the  aggregate  sum  of  both  the  notes  de- 
scribed in  the  bill.  This  was  erroneous  and  counsel  seek  to 
avoid  the  error  by  entering  a  remittitur  in  this  court  as  to  the 
sum  of  $167,  supposed  to  be  the  amount  of  money  due  on 
the  note  for  $100.  The  decree  is  that  defendant  in  error 
have  a  lien  upon  the  entire  tract  of  land  when  the  *bill  shows 
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that  he  had  sold  but  one-fourth  part  of  it.  That  error  is  also 
confessed,  but  it  is  insisted  by  counsel  for  defendant  in  error 
that  this  court  should  "  enter  such  decree  as  the  court  below 
ought  to  have  entered,  or  direct  the  court  below  to  enter  a  de- 
cree for  a  lien  against  the  undivided  fourth  sold,  subject  to  the 
dower  interest  of  Katharine  Mittelstetter."  It  is  insisted  on 
the  part  of  plaintiff  in  error  that  a  guardian  ad  litem  should 
have  been  appointed  for  Katharine  Mittelstetter,  after  she  had 
been  adjudged  insane,  and  when  a  knowledge  of  that  fact  came 
to  the  court 

The  amendment  to  the  bill  showing  her  insanity,  was  filed 
April  2, 1877;  more  than  two  years  before  the  cause  was  heard. 
It  is  true  that  her  conservator  was  made  a  party  defendant  by 
the  amendment,  but  he  did  not  file  any  answer,  and  so  far  as 
the  record  shows  took  no  interest  whatever  in  the  result  of  the 
suit    He  allowed  a  default  to  be  taken  against  himself.    There 
is  nothing  in  the  record  to  show  that  after  she  was  declared  in- 
sane, any  person  took  any  interest  in  her  welfare  or  looked  after 
the  preservation  of  her  interests.    The  dethronement  of  her 
reason  had  utterly  incapacitated  her  from  the  transaction  of  busi- 
ness, and  no  kindly  disposed  person  appeared  for  her.    On 
til*  trial,  the  record  shows  that  the  defendant  in  error  appeared 
by  counsel.    Her  answer  filed  before  she  was  stricken  with  the 
malady,  indicated  that  she  was  largely  interested  in  the  result 
of  the  suit,  and  it  is  possible  that  if  the  decree  is  allowed  to 
stand  she  is  deprived  of  her  only  means  of  support;  is  a  pauper, 
dependent  upon  a  charity,  not  always  liberal,  for  a  support.    She 
may  recover  her  reason;  but  whether  she  does  or  not,  she  has  a 
dear  right  to  be  represented  by  a  competent  party  at  every 
stage  of  the  proceeding.    Any  other  view  would  deprive  this 
unfortunate  lady  of  her  right  and  her  property,  and  "no  court 
in  any  country  governed  by  law,  will  hesitate  to  see  that  she 
is  allowed  all  the  safeguards  that  the  law  throws  around  those 
who  are  unable  to  defend  themselves.    We  are  referred   by 
wnnsel  for  defendant  in  error  to  the  case  of  Tuttle  v.  Garrett 
et  al.  74  111.  444,  as  sustaining  their  view  of  the  law.     In  that 
case  the  guardian  was  served  with  the  summons  and  appeared 
for  them,  and  when  the  decree  of  the  circuit  court  was  against 
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his  wards,  he  prosecuted  the  case  to  the  Supreme  Court,  where 
tlie  judgment  of  the  circuit  court  was  reversed.  That  surely 
"  was  all  that  a  guardian  ad  litem  could  do."  How  is  it  in  the 
case  under  consideration? 

Feitsam,  the  conservator,  as  we  have  already  stated,  so  far 
as  the  record  shows,  utterly  neglected  to  look  after  the  interests 
of  his  ward,  who  was  in  a  more  unfortunate  condition  than  if 
she  had  been  a  minor.  The  statute  provides  that "  in  any  case 
in  equity,  it  shall  be  lawful  for  the  court  in  which  the  cause  is 
pending  to  appoint  a  guardian  ad  litem  to  any  infant  or  insane 
defendant  in  such  cause,  and  compel  the  person  so  appointed  to 
act."  When  the  amendment  to  the  bill  was  filed,  thereby 
giving  notice  to  the  court  in  a  legitimate  manner,  that  one  of 
the  defendants  had  become  insane,  and  no  one  appearing  to 
represent  and  care  for  her  interests,  the  court  was  required,  be- 
fore any  further  steps  were  taken,  to  appoint  a  guardian  ad  litem, 
for  the  insane  person;  or  if  a  conservator  had  been  appointed, 
to  compel  him  to  appear  and  do  his  duty  in  the  premises.  It 
will  be  seen  that  the  court  has  not  alone  the  power  to  make  the 
appointment,  but  to  compel  vigorous  action.  Guardians  ad 
litem  are  not  appointed  as  a  mere  matter  of  form.  It  becomes 
their  absolute  oiHcial  duty,  by  every  legal  and  justifiable  means 
to  guard  and  protect  the  rights  and  interests  of  those  they  rep- 
resent, who,  because  of  their  disabilities  are  unable  to  protect 
themselves.  This  view  is  fully  sustained  in  Sconce  v.  Whitnej-, 
12  111.  160;  McDaniel  v.  Carrol,  19  111.  228;  Ehoads  v. 
Rhoads,  43  111.  239;  Peak  v.  Shafted,  21  111.  137;  Hall  v. 
Davis,  44  111.  498. 

It  therefore  seems  to  be  clear  that  it  was  erroneous,  in  case 
the  conservator  failed  to  act,  not  to  appoint  a  guardian  ad  litein^ 
or  require  and  compel  him  vigorously  to  perform  the  duties  of 
his  office.  The  testimony  is  not  included  in  the  record.  The 
answer  of  defendant,  Katharine  Mittelstelter,  filed  when  she  wrs 
of  sound  mind,  indicates  a  defense,  therefore  we  do  not  think 
it  would  be  proper  to  comply  with  the  request  of  counsel  for 
appellee,  and  enter  a  final  decree  in  this  court  or  direct  the  Cir- 
cuit Court  to  enter  a  modified  decree. 
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For  the  foregoing  reasons  and  errors  confessed,  the  judgment 
of  the  circuit  court  is  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 


The  St.  Clair  County  Benevolent  Society 

V. 

Sebastian  Fietsam,  Adm'r. 

1.  Variance— Objection  must  be  specific— An  objection  that  the 
instnuncnt  ofifered  in  evidence,  varies  froin  that  set  out  in  the  declaration  is 
too  general,  if  the  alleged  variance  is  not  specifically  pointed  out. 

2.  Parol  testimony  to  vary  writing.— When  rule  does  not  apply. 
— ^The  role  against  the  admissibility  of  parol  testimony  to  affect  that  which- 
18  written  has  no  application  to  cases  where  a  part  only  of  the  contract  was 
reduced  to  writing.  Where  a  written  agreement  is  incomplete,  and  per  se 
unintelligible,  verbal  testimony  is  admissible  where  it  is  not  inconsistent  with 
the  written  contract 

Ebeob  to  the  Circuit  Court  of  St  Clair  county;  the  Hon. 
George  W.  Wall,  Judge,  presiding.  Opinion  filed  April  2, 
1880. 

Mr.  Charles  W.  Thomas,  for  plaintiff  in  error;  that  the 
policy  offered  in  evidence  varied  fro.m  that  set  out  in  the  dec- 
laration, and  should  not  have  been  admitted,  cited  Franklin 
Ins.  Co.  V.  Smith,  82  111.  131. 

Whether  the  contract  was  reasonable  or  unreasonable,  is  not 
the  question;  the  inquiry  is,  what  is  the  contract?  Zaleski  v. 
Clark,  44  Conn.  218. 

Mr.  William  C.  Kueffnee,  for  defendant  in  error;  against 
the  objection  of  variance,  cited  1  Chitty's  PI.  320. 

The  particular  variance  should  have  been  pointed  out:  C.  & 
A.  R.  R.  Co.  V.  Morgan,  69  111.  492;  Thielraan  v.  Carr,  75  111- 
385;  Buntain  v.  Bailey,  27  111.  410;  Clauser  v.  Stone,  29  111. 
115;  McCartney  v.  Shepard,  21  Mo.  577;  State  v.  Gates,  20 
Mo.  403;  Anderson  v.  Fry,  6  Ind.  77;  Camden  v.  Doremus, 
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44  How.  530;  N.  O.  J.  &  G.  W.  R  E.  Co.  v.  Moye,  39  Miss. 
375;  Haywood  v.  Batts,  38  N.  H.  183. 

As  to  the  admission  of  parol  testimony:  Donlin  v.  Daeg- 
ling,  80  111.  608;  Ball  v.  Benjamin,  73  111.  39;  Moulding  v. 
Prussing,  70  111.  151. 

Upon  the  rule  for  construction  of  contracts  as  to  intention 
of  the  parties:  Walker  v.  Douglass,  70  111.  445;  1  Chitty  on 
Contracts,  104;  Boskowitz  v.  Baker,  74  111.  264;  Aurora  Ins. 
Co.  V.  Eddy,  49  111.  106;  Commercial  Ins.  Co.  v.  Kobinson, 
64  111.  265;  Massie  v.  Belford,  68  111.  290. 

Pee  Cueiam.  It  is  urged  there  is  a  variance  between  one  of 
the  policies  of  insurance  admitted  in  evidence  and  that  set  out 
in  the  first  count  of  the  declaration.  The  bill  of  exceptions 
shows  that  when  it  was  ofiered  in  evidence  "  the  defendant  ob- 
jected to  the  reading  of  said  instrument  in  evidence  because 
there  was  a  variance  between  it  and  the  one  declared  on." 
This  objection  was  altogether  too  general;  the  alleged  variance 
should  have  been  specifically  pointed  out.  The  court  was  un- 
der no  obligation  to  stop  the  trial  and  critically  compare  the 
instrument  with  the  se\5eral  counts  in  order  to  ascertain  whether 
there  was  any  foundation  for  the  objection.  It  is  also  urged 
the  court  erred  in  admitting  certain  oral  evidence  over  the  ob- 
jections of  plaintiff  in  error.  The  rule  against  the  admissibility 
of  parol  testimony  to  affect  that  which  is  written  has  no  ap- 
plication to  cases  where  a  part  onlj*^  of  the  contract  was  re- 
duced to  writing.  Where  a  written  agreement  is  incomplete> 
and  per  se  unintelligible,  verbal  testimony  is  admissible  where 
it  is  not  inconsistent  with  the  written  terms.  1  Green.  Ev.  §§ 
282,  284a;  Sweet  v.  Lee,  3  Man.  &  Grang.  452;  42  Eng.  Com. 
L.  E.  240;  1  Chit.  Contracts  (11th  Ed.),  159;  Donlin  v. 
Daegling,  80  111.  608.  It  was  lately  held  by  the  Supreme  Court 
of  this  State,  in  Ruff  v.  Jarrett,  that  where  a  bill  of  sale  of  a  lot 
of  ice  does  not  show  to  whom  the  sale  was  made,  the  quantity 
sold,  nor  the  price  per  ton,  but  simply  that  the  ice  was  sold  by 
the  vendor,  describing  its  location  and  stating  that  it  was  to  be 
removed  between  its  date  and  the  first  of  April  following;  it 
will  not  constitute  a  contract  between  the  parties  without  the 
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aid  of  extrinsic  evidence,  and  parol  evidence  is  admissible  to 
show  that  the  sale  was  made  with  a  warranty.  Weekly  Jurist  V. 
6,  page  832,  and  12  Chicago  Legal  Kews,  p.  38;  see  also  authori- 
ties cited  in  opinion  filed  by  us  at  this  term,  in  Combs  v.  Brad- 
shaw,  administrator  {antSj  1 15).  In  the  case  at  bar,  the  declara- 
tion set  out  the  two  written  instruments  sued  on  in  Jiceo  verhoy 
and  in  each  count  the  allegation  was  made  that  it  was  agreed 
the  money  mentioned  in  the  instrument  was  to  become  due  and 
payable  on  the  death  of  said  Eierkuss,  and  issue  was  joined  on 
these  counts.  We  feel  clear  it  was  not  error  in  the  court  to 
admit  parol  testimony  to  show  the  moneys  mentioned  in  the 
inBtruments  were  to  be  paid  in  the  event  of  the  deatli  of  Eier- 
kuss. Without  such  testimony  the  instrument  would  be  void  of 
sense  and  meaning.     The  judgment  of  tlie  circuit  court  is 

affirmed. 

Affirmed. 

Wall,  J.,  took  no  part  in  the  decision  of  this  case. 


Ruth  A.  Conklin 

V. 

M.  A.  Burdick.  \T~'^\ 

Ebbob  will  not  always  BEVfiiuBB.— Although  several  erroneous  instruc- 
tJoiiB  were  given,  yet  this  court  is  of  opinion  that  substantial  justice  has  been 
dome,  and  affirms  the  judgment. 

£bbob  to  the  City  Conrt  of  Alton;  the  Hon.  H.  S.  Bakeb, 
Judge,  presiding.    Opinion  filed  April  2, 1880. 

Mr.  J.  H.  Taoeb,  for  plaintiff  in  error. 

Mr.  Alexander  W.  Hope,  for  defendant  in  error. 

Pbb  Curiam.  There  can  be  no  question  that  several  errone- 
ous instructions  wei-e  given  to  the  jury  on  the  the  trial  of  this 
cause.    We  think,  however,  upon  a  careful  examination  of  all 
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the  evidence  in  the  record,  substantial  justice  was  done  by  the 
verdict  of  the  jury,  and  that  a  different  verdict  could  not,  under 
the  evidence,  have  been  permitted  to  stand. 
The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 


Elhanan  W,  Knouff 

V. 

The  People  op  the  State  of  Illinois. 

SwoHN  OFPiCKB  WITH  JURY — PRESUMPTION. — In  criminal  cases  the  jury 
should  be  placed  in  charge  of  a  sworn  officer,  but  it  is  not  necessary  that  the 
record  should  show  that  fact.  The  presumption  is  that  the  court  performed 
its  duty,  and  if  the  officer  was  not  in  fact  sworn,  objection  should  be  made  at 
the  time  and  the  point  preserved  by  a  bill  of  exceptions. 

Ebbob  to  the  County  Court  of  Jackson  county;  the  Hon. 
GfiOBGE  W.  Andbews,  Judge,  presiding.  Opinion  filed  April 
2,  1880. 

Messrs.  Albright  &  White,  for  plaintiff  in  error,  cited,  Bev. 
Stat  1874,  411  §  435;  Mclntyre  v.  The  People,  38  111.  514; 
Gibbons  v.  The  People,  23  111-  518. 

Peb  Cubiam.  The  plaintiff  in  error  was  convicted  upon  an 
indictment  for  selling  intoxicating  liquors  without  license. 

A  reversal  of  the  judgment  is  asked,  on  the  ground  of  al- 
leged errors  of  the  court  in  giving  and  refusing  instructions. 
As  the  instructions  have  not  been  preserved  in  a  bill  of  excep- 
tions, we  cannot  examine  and  see  whether  the  points  made 
thereon  are  well  made  or  not-  The  mere  fact  that  the  clerk  in 
making  up  a  transcript  of  the  record  has  improperly  copied 
therein  what  purports  to  be  instructions,  does  not  make  the  mat- 
ter so  copied  a  part  of  the  record.  It  is  for  the  court  and  not  for 
the  clerk  to  certify  what  instructions  were  given  and  what  re- 
fused on  the  trial.  It  is  also  urged  the  court  erred  in  permit- 
ting the  jury  to  retire  to  consider  of  their  verdict,  without  plac- 
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ing  them  in  the  charge  of  an  officer  sworn  expressly  for  that 
purpose.  It  appears  from  the  record  the  jury  retired  to  con- 
sider of  their  verdict  in  charge  of  the  deputy  sheriff,  but  it  does 
not  appear  the  proper  oath  was  not  administered  to  him.  In 
criminal  cases  it  is  the  duty  of  the  court  to  place  the  jury  in 
charge  of  a  sworn  officer,  but  it  is  not  necessary  the  record 
should  show  that  fact 

The  presumption  is  that  the  court  performed  its  duty  in  that 
regard.  If  the  officer  is  not  in  fact  sworn  the  irregularity  should 
be  objected  to  at  the  time,  and  the  point  preserved  by  a  bill  of 
exceptions.  McKinney  v.  The  People,  2  Gil.  640;  Holmes  v. 
The  People,  5  lb.  478;  Gibbons  v.  The  People,  23  IlL  518; 
Mclntyre  v.  The  People,  38  lb.  614. 

The  judgment  of  the  court  below  must  be  affirmed. 

Affirmed. 


St.  Louis  &  South  Eastern   Eailway  Company, 

use,  etc 

V. 

Aaron  G.  Cloud. 

Ebbob  that  will  not  REYEBfiE.— The  court  is  of  opinion  that  the  errors 
anigned  are  not  sufficient  to  warrant  a  reversal  of  the  judgment. 

Ereob  to  the  Circnit  Conrt  of  St  Clair  county;  the  Hon. 
William  H.  Snydeb,  Judge,  presiding.  Opinion  filed  April 
2, 1880. 

Mr.  Charles  W.  Thomas,  for  plain tiflF  in  error. 

Mr.  J.  M.  Hamill  and  Messrs.  G.  &  G.  A.  £oesneb,  for 
defendant  in  error. 

Per  Cttbiam.  While  there  is  error  to  be  found  in  this  record, 
yet  we  are  of  the  opinion  it  is  of  such  character  as  does  not 
require  the  reversal  of  the  judgment  of  the  circuit  court. 
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We  are  satisfied  from  the  evidence  there  is  no  liability  on  the 

part  of  Clond  to  the  Railway  Company,  and  that  there  can  in 

no  event  be  a  recovery  for  the  use  of  Kice. 

The  judgment  is  affirmed 

Affirmed. 


James  A.  Viall 

V. 

William  A.  Gofobth; 


Stateicekt. — ^The  court  is  of  opinion  tibat  jnstioe  has  been  done,  and  affirms 
the  judgment. 

Appeal  from  the  Circuit  Court  of  Wabash  county;  the  Hon. 
T.  B.  Taxtneb,  Judge,  presiding.    Opinion  filed  April  2, 1S80. 

Mr.  James  M.  Oeego  and  Mr.  S.  Z.  Laitdes,  for  appellant 

Messrs  Bell  &  Green,  for  appellee. 

Feb  Cuslah.  Assuming  there  was  error  in  the  ruling  and 
remarks  of  the  court,  with  reference  to  the  admission  of  evi- 
dence as  to  the  reasonable  value  of  the  services,  we  think  the 
appellant  having  accepted  the  course  indicated  by  the  court 
could  not  afterwards  object  thereto.  Considering  all  the  evi- 
dence, we  cannot  see  that  any  injustice  has  been  done,  nor 
tjiat  there  was  error  in  refusing  the  instructions  referred  to  in 
the  brief. 

The  judgment  is  therefore  affirmed. 

Affirmed. 

Bakes,  P.  J.,  dissenting.  I  think  the  judgment  should  be 
reversed  and  the  cause  remanded  for  a  new  trial. 


Fourth  District — February  Term,  1880,    157 

Lavalle  v.  The  People. 


Francis  Lavalle 

V. 

The  People  ex  rel. 

Quo  WARRANTO— JuDiciAJi  NOTICE.— Where  an  act  of  the  legislature, 
which  is  declared  to  be  a  public  act,  expressly  recognizes  and  amends  a  prior 
private  law,  courts  are  charged  with  knowledge  of  the  provisions  of  the  lat- 
ter, and  will  take  judicial  notice  of  Ihe  existence  and  duties  of  an  office  pro- 
vided in  the  latter. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Amos  Watts,  Judge,  presiding.  Opinion  filed  April  2, 
1880. 

Mr.  R  A.  Halbeet  and  Mr.  M.  Millard,  for  appellant,  cited 
People  V.  Eidgely,  21  111.  68;  Donnelly  v.  The  People,  11  111. 
552. 

Mr.  James  M.  Dill,  for  appellee,  cited  Hebert  v.  Lavalle, 
27I1L448. 

Per  Cubiam.  This  is  an  information  in  the  nature  of  a 
qtw  warranto^  prosecuted  against  Lavalle,  the  appellant.  The 
office  of  supervisor  of  the  inhabitants  of  the  village  of  Cahokia 
was  provided  for  by  an  act  entitled  "  An  act  to  authorize  the 
inhabitants  of  Cahokia  to  raise  a  levee  on  the  creek  bank  oppo- 
site the  town  of  Cahokia."  Approved  Jan'y  24, 1827,  P.  L. 
1827,  p.  17. 

The  first  section  of  the  act  provided  for  the  election  of  the 
supervisor,  and  fixed  his  term  of  oflice  and  duties.  The  third 
section  was  as  follows:  "  Said  supervisor  is  likewise  appointed 
supervisor  of  the  common  which  is  attached  to  said  village  of 
Cahokia,  and  is  hereby  enabled  to  sue  and  be  sued  in  relation 
to  said  common." 

The  act  of  Feb'y  16, 1857,  P.  L.  1857,  p.  1079,  is  declared 
to  be  a  public  act,  and  it  expressly  recognizes  and  amends  the 
act  of  1827.  Its  eflTect  is  to  make  the  prior  act  of  1827  a  public 
act,  to  the  extent  that  courts  are  charged  with  judicial  knowl  - 
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edge  of  its  provisions.  9  Bacon  Abr.  Stat.  F. ;  Smith's  Com., 
§  810;  Case  of  James  M.  Eogers,  2  Green  R  301. 

The  courts  will  take  notice  of  the  existence  and  duties  of 
this  officer. 

The  information  was  good  on  motion  in  arrest  of  judgment, 

and  the  judgment  is  affirmed. 

Affirmed. 


The  People  ex  rel: 

V. 

Thomas  Hanifan. 


Oppice— Vacancy— Failuke  to  attend  meetings.— Where  it  appears 
that  one  R.,  who  had  been  elected  alderman,  had  failed  for  five  months  to 
attend  the  meetings  of  the  city  coancil,  or  perform  the  duties  of  his  office, 
sach  failure  must  be  considered  an  implied  resignation  of  the  office,  and  the 
resolution  of  the  council  declaring  the  office  vacant,  and  the  election  of  appel- 
lee to  fill  such  vacancy  will  be  upheld. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county  ;  the 
Hon.  Amos  Watts,  Judge,  presiding.     Opinion  filed  April  2 

1880. 

Mr.  R.  A.  Halbeet,  Mr.  John  B.  Bowman  and  Mr.  A.  S. 
"WiLDERMAN,  for  appellant;  that  municipal  corporations  can 
exercise  only  granted  powers,  cited  Cooley's  Con.  Lim.  192; 
Betz  V.  Menard,  Breese,  395;  Perry  v.  Kinnear,  42  111.  60. 

When  the  mode  of  exercising  a  power  is  prescribed  by  the 
charter,  it  must  be  followed:  Zittman  v.  San  Francisco,  20 
Cal.  96;  Dillon  on  Mun.  Cor.  273;  People  v.  San  Francisco, 
27  Cal.  655:  Indianapolis  v.  Bly,  39  Ind.  373;  Terre  Haute  v. 
Lake,  43  Ind.  480;  McCracken  v.  San  Francisco,  16  Cal.  591; 
Clark  V.  The  People,  15  111.  213. 

The  existence  of  a  power  can  be  inquired  into  by  quo  'war- 
ranto:  Delahanty  v.  Warner,  75  111.  185;  Clark  v.  The  Peo- 
ple, 15  111.  213;  Turnispeed  v.  Hudson,  50  Miss.  429;  Gill  v. 
The  Council,  9  Wis.  254. 
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Neglect  of  duty  does  not  create  a  vacancy  in  office:  Page 
V.  Hardin,  8  B.  Mon.  667;  Bryan  v.  Cattell,  15  Iowa,  637. 

There  must  be  an  intention  to  resign:  Eegents,  etc  v.  Wil- 
liams, 9  Gill.  &  J.  422. 

Acceptance  by  the  corporation  is  necessary:  Dillon  on  Mun. 
Corp.  §  163;  Kex  v.  Patterson,  4  Barn.  &  Adol.  9. 

The  supposed  organization  under  the  general  law  was  void: 
The  People  v.  Eafter,  89  111.  337. 

Officers  acting  under  a  void  organization  have  no  power  to 
confirm  an  officer  appointed  by  the  mayor:  The  People  v. 
Weber,  89  111.  347. 

Messrs.  G.  &  G.  A.  Koerner,  Mr.  J.  M.  Febels,  and  Mr.  M. 
Millard,  for  appellee;  that  there  was  a  vacancy  in  office,  cited 
Eev.  Stat.  Chap.  46,  §  124,  126;  Dillon  on  Mun.  Corp.  167; 
State  V.  Allen,  21  Ind.  516;  Angell  &  Ames  on  Corporations, 
§434;  Willcock  on  Corp.  240;  Gabriel  v.  Clarke,  Cro.  Cas. 
138;  Senior  v.  Sandwick,  1  Sid.  306;  Eex  v.  Marshall,  2  B.  & 
Aid.  340;  Regents,  etc.  v.  Williams,  9  Gill.  &  J.  365;  Eex  v. 
Wells,  4  Burr.  1999. 

Tlie  action  of  the  council  declaring  a  vacancy  is  conclusive: 
The  People  v.  Lieb,  85  111.  484;  State  v.  Brennan,  25  Conn. 
283. 

It  was  not  necessary  for  the  council  to  take  steps  removing 
the  incumbent  after  his  dereliction  of  duty:  Milwood  v.  Tatch- 
er,  2  Term  Eep.  87;  Rex  v.  Trelawnly,  2  Burr.  1615. 

Per  Curiam.  This  wag  an  information  in  the  nature  of  a  quo 
warranto  against  Thomas  Hanifan,  appellee,  for  unlawfully 
usurping  the  office  of  alderman  of  the  second  ward  of  the  city  of 
East  St  Louis.  At  the  regular  charter  election  held  on  the  first 
Tuesday  of  April,  1878,  Henry  Rowe  was  elected  an  alderman 
of  said  second  ward,  and  qualified  as  such,  under  the  erroneous 
impression  that  the  city  had  organized  under  the  general  law. 
A  supposed  election  was  held  on  the  16th  of  April,  1878,  at  which 
also  said  Rowe  was  elected  alderman  from  said  ward.  The 
charter  council  continued  its  meetings;  a  general  law  council 
also  organized  and  held  meetings,  and  said  Rowe  adhered  to 
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this  latter  council  and  attended  its  meetings,  and  refused  to 
attend  the  meetings  of  the  charter  council.  In  August,  1878, 
the  Supreme  Court  decided  the  city  was  still  organized  under 
its  special  charter,  and  thereupon  the  general  law  council  dis- 
solved. For  five  months  thereafter,  Howe  continued  to  absent 
himself  from  the  meetings  of  the  city  council.  On  the  20th  of 
January,  1879,  after  notice  given  him,  his  seat  in  the  city  coun- 
cil as  alderman  from  the  second  ward  was,  by  resolution  of  the 
council,  declared  vacated.  In  March,  1879,  appellee  was  elec- 
ted to  fill  the  vacancy.  We  will  waive  all  questions  as  to  Howe's 
connection  with  the  general  law  council,  and  his  failure  to  at- 
tend the  meetings  of  the  charter  council  so  long  as  he  supposed 
the  former  was  the  legal  city  council. 

It  appears  that  for  five  months  after  it  was  judicially  deter- 
mined that  the  chaii;er  council  was  the  dejure  council  of  the 
city,  he  still  failed  and  refused  to  attend  its  meetings,  or  to  per- 
form.the  duties  of  the  office  to  which  he  had  been  elected.  We 
think  this  failure  and  refusal,  after  the  rendition  of  the  judg- 
ment of  the  court  of  last  resort,  was,  in  the  light  of  all  the  sur- 
rounding circumstances,  an  implied  resignation  of  the  office  of 
alderman.  He  manifested  a  clear  intention  to  willfully  aban- 
don the  office  and  its  duties. 

The  judgment  of  the  circuit  court  is  affirmed. 

Affirmed. 


August  Koob 

V. 

Geobge  Ammann. 

Tekakct—Rent  payable  OCT  OF  CM)P— Landlord's  tktebest  not 
SUBJECT  TO  ATTACHMENT.^Where  the  rent  was  to  be  paid  in  wheat,  to  be  de- 
livered to  the  landlord  when  threshed  in  the  granary,  the  landlord  has  no  spe- 
cific part  of  sach  grain  that  may  be  attached  and  sold,  untQ  the  same  is  so  set 
apart  for  him,  and  a  levy  and  sale  of  his  interest  before  such  division,  is  void. 

Appeal  from  the  Circuit  Court  of  St.  Clair  conn tj;  the  Hon. 
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William  H.  S:stdeb,  Judge,  presiding.      Opinion  filed  April 
2, 1880. 

This  was  an  action  of  trover  by  appellee  for  270  bnsliels  of 
wheat,  grown  by  a  tenant  iTpon  appellee's  farm,  and  seized  and 
sold  by  appellant  under  an  execution  from  a  justice's  court 
against  appellee.  The  writ  of  attachment  against  appellee  in  the 
justice  court  was  levied  upon  one- third  pf  tliirty-five  acres  of 
wheat  growing  on  the  farm  of  appellee,  and  afterwards  sold  upon 
execution  issued  in  said  cause. 

Messrs.  Hay  &  Knispel,  for  appellant;  that  the  attachment 
was  in  rem  and  good  against  the  property  attached,  cited  Conn 
v.  Caldwell,  1  Gilm.  521. 

The  proceedings  and  judgments  of  justices  of  the  peace 
should  not  be  defeated  by  technicalities:  Madison  Co.  v.  Rutz, 
63  111.  65;  .Bliss  v.  Harris,  70  111.  343;  Dedman  v.  Barber,  1 
Scam.  254. 

Defects  in  an  attachment  proceeding  can  only  be  attacked  in 
a  direct  proceeding;  they  cannot  affect  a  purchaser's  title: 
Moore  v.  Mauck,  79  III.  391;  Forsyth  v.  Warren,  62  111.  68; 
Lawner  v.  Laughans,  85  lU.  138;  Rigg  v.  Cook,  4  Gilm.  336; 
Durham  v.  Heaton,  28  111.  264;  Buckmaster  v.  Carlin,  3  Scam. 
104;  Swiggart  v.  Harber,  4  Scam.  364;  Cooper  v.  Reynolds,  10 
Wall.  316;  Pine  v.  Mooreland,  15  Ohio,  435;  Moore  v.  Xeil  39 
111.  256;  Dingledine  v.  Hershman,  53  111.  280;  Bliss  v.  Ileasty, 
61  111.  338. 

Mr.  Charles  W.  Thomas,  for  appellee. 

Per  Curiam.  We  think  this  case  was  correctly  decided. 
The  execution  was  substantially  formal,  but  tlie  defendant  in 
attachment  had,  at  the  time,  no  such  interest  in  the  wheat  as 
tenant  in  common,  or  otherwise,  as  could  be  levied  upon. 
Alwood  v.  Ruckman,  21  111.  200;  Dixon  v.  Niccols,  39  111. 
372 ;  Sargent  v.  Courrier,  66  111.  245. 

The  rent  wheat  was  to  be  delivered  to  the  landlord  when 
tlirefihed,  in  the  granary — and  until  so  set  apart  for  him  the 
landlord  had  no  specific  part — so  the  levy  and  sale  were  unau- 
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thorized  and  void.  But  when  the  grain  was  threshed  a  portion 
was  set  apart  as  the  landlord's,  and  was  improperly  delivered 
to  the  agent  of  Koob. 

This  may  be  treated  by  the  landlord  as  a  segregation  of  his 
share,  and  he  may  recover  its  value  in  this  action. 

Judgment  affirmed. 


Robert  J.  Roy 

V. 

Alfred  Goings. 

I.     VoiDCnATTEL  MORTGAGB—APTER- ACQUIRED  PROPERTY.— Where  a 

mortgage  is  void  as  to  after-acquired  property,  it  cannot  be  made  eifectaal 
except  by  some  new  act  of  the  mortgagor.  Semble,  if  the  mortgagee  ob- 
tained possession  through  the  act  or  assent  of  the  mortgagor,  before  the  rights 
of  others  had  intervened,  his  title  would  have  been  perfect,  and  perhaps  so 
if  he  had  taken  possession  for  causes  allowed  by  the  terms  of  the  mortgage. 
2.  Law  and  equitt.^  In  proceedings  at  law  the  court  can  deal  only  with 
the  legal  rights  of  the  parties. 

Appeal  from  the  Circuit  Court  of  Pulaski  county;  the  Hon. 
David  J.  Bakeb,  Judge,  presiding.  Opinion  filed  April  2, 
1880. 

This  was  an  action  of  trover  by  appellee  against  appellant, 
to  recover  for  the  unauthorized  seizure  of  a  crop  of  corn,  to- 
bacco and  top  fodder,  by  virtue  of  a  chattel  mortgage  given  by 
appellee  to  appellant.  The  mortgage  covered  some  live  stodc 
and  a  wagon  (which  were  subsequently  released),  and  "  all  the 
crops  to  be  grown  in  the  year  1878  on  mortgagee's  part  of  the 
old  Barlow  farm."  The  only  question  is  as  to  the  effect  of  the 
mortgage  on  crops  to  be  raised  in  the  future.  In  the  cir- 
cuit court  there  was  a  verdict  and  judgment  for  appellee,  the 
mortgagor. 


V  » 


Mr.  Samuel  P.  Wheeleb,  for  appellant;  contended  that  under 
a  clause  permitting  the  mortgagee  to  take  possession  of  the 
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property  if  he  should  at  any  time  feel  insecure,  the  mortgagee 
is  the  sole  judge  of  the  exigency  which  would  control  his 
action,  and  cited  Fox  v.  Kitton,  19  111.  519;  Baily  v.  Godfrey, 
54  111.  507;  Lewis  v.  D'Arcy,  71  111.  648. 

A  chattel  mortgage  of  crops  to  be  grown  is  not  valid  as 
against  third  parties  until  possession  is  taken  by  the  mort- 
gagee: Hunt  V.  Bullock,  23  111.  325;  Gregg  v.  Sanford,  24  111. 
17;  Titus  V.  Mabee,  25  HI.  257;  McCaffrey  v.  Woodin,  65  K 
Y.  459;  Apperson  v.  Moore,  30  Ark.  56;  Low  v.  Pew,  108 
Mass.  347;  Hutchinson  v.  Ford,  9  Bush,  318;  Corns tocks  v. 
Scales,  7  Wis.  159;  Cudworth  v.  Scott,  41  N.  H.  456;  Milli- 
man  v.  Nahn,  20  Barb.  38;  Bank  of  Lansinburg  v.  Crary,  1 
Barb.  542;  Otis  v.  Sill,  8  Barb.  102. 

Mortgages  of  property  not  in  esscj  create  a  lien  in  equity 
which  attaches  upon  the  property  coming  into  existence,  and 
may  be  enforced  by  the  mortgagor  taking  possession:  Mitchell 
V.  Winslow,  2  Story,  644;  Pennock  v.  Coe,  23  How.  117;  Butt 
V.  Ellett,  19  Wall.  544;  Williams  v.  Briggs,  11  R  I.  476. 

Messrs.  Mulkey  &  Leek,  for  appellee;  as  to  the  right  of  a 
mortgagee  to  judge  of  the  time  when  he  will  act  under  an  in- 
security clause  in  the  mortgage,  cited  Furlong  v.  Cox,  77  HI. 
293 ;  Davenport  v.  Ledger,  80  111.  574. 

Crops  to  be  grown  may  be  made  the  subject  of  mortgage: 
Jones  on  Mortgages,  §  150;  Broom's  Legal  Maxims,  375;  Her- 
man on  Chattel  Mortgages,  §  44;  Arques  v.  Wasson,  61  Cal. 
620;  Wyatt  v.  Watkins,  16  Alb.  Law  Jour.  205;  Grantham  v. 
Hawley,  Hob.  132;  Van  Hoozer  v.  Cory,  34  Barb.  12;  Con- 
derman  v.  Smith,  41  Barb.  404;  McCarthy  v.  Blevins,  6  Yerg^ 
195;  Andrew  V.  Newcomb,  32  N.  Y.  417;  McCaffrey  v.  Woodin 
65  N.  Y.  459;  Fetch  v.  Tutin,  15  M.  &  W.  110;  Sillers  v.  Les- 
ter, 48  Miss.  513;  Everman  v.  Eobb,  52  Miss.  653;  Kobinson 
V.  Ezzel,  72  K  C.  231. 

At  law  a  mortgage  on  property  not  in  esse,  is  a  nullity,  for 
the  reason  that  there  is  nothing  to  convey:  Bellows  v.  Wells,  36 
Vt.  599;  Butt* .  EllelJ,  19  Wall.  644;  Low  v.  Pew,  108  Mass. 
347 ;  Herrraan  on  Chattel  Mortgages,  §  46 ;  Wright  v.  Bircher, 
6  Cent.  Law  Jour.  197;  Chynoweth  v.  Tenny,  10  Wis.  397. 
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Where  the  subject-matter  of  the  contract  does  not  exist,  the 
contract  may  be  avoided  by  either  party :  5  Wait's  Actions  and 
Defenses,  530 ;  Strickland  v.  Turner,  7.  Exch.  208 ;  Hastie  v. 
Couturier,  9  Exch.  102;  Franklin  v.  Long,  7  Gill.  &  J.  407; 
Xovs  V.  Jenkins,  56  Geo.  586. 

A  sale  of  goods  which  the  vendor  does  not  own,  passes  no 
title  to  the  vendee:  Kyan  v.  Lewis,  Ky.  &  Mood.  386;  Head  v. 
Goodwin,  37  Me.  187;  Stanton  v.  Small,  3  Sandf.  230;  Black 
V.  Webb,  20  Ohio,  304;  Jones  v.  Kichardson,  10  Met  481; 
Cakins  v.  Lockwood,  16  Con.  376. 

Per  Curiam.    We  think  the  mortgage  was  void  as  to  the 
after-acquired  property,  and  before  it  could  be  made  effectual 
some  new  act  of  the  mortgagor  or  his  assent  to  some  act  by 
another  was  necessary.    Had  the  mortgagee  obtained  posses- 
sion through  the  act  or  assent  of  the  mortgagor  before  the  rights 
of  third  persons  had  intervened,  his  title  would  have  been  per- 
fect as  against  the  world,  and  perhaps  tlie  same  consequence 
would  have  followed  if  he  had  taken  possession  for  causes 
allowed  by  the  terms  of  the  mortgage.    There  was  no  such  act 
or  assent  of  the  mortgagor;  nor  can  we  say  on  the  whole  case 
that  there  were  such  facts  as  would  have  justified  the  taking 
possession  under  the  terms  of  the  mortgage.     In  a  court  of 
equity  it  would  perhaps  be  held  that  the  mortgage  would  be 
effectual  to  charge  the  property  when  acquired  with  an  equi- 
table lien  as  against  the  mortgagor  (and  as  some  cases  main- 
ttain  against  creditors  with  notice),  but  this  proceeding  is  at 
law  and  must  deal  only  with  the  legal  rights  of  the  parties. 
See  Williams  v.  Briggs,  11  R  L  476;  Pennock  v.  Coe,   23 
Howard,  117;  Hunt  v.  Bullock,  23  111.  324;  Titus  v.  Mabee, 
25  111.  257;  Head  v.  Goodwin,  37  Me.  187;  Jones  v.  Ricliard- 
son,  10  Met.  481. 

The  judgment  is  affirmed. 

Baker,  P.  J.,  took  no  part  in  the  case.  ^ 
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William  Stallings  et  al. 
The  Board  op  Trustees  of  Township  No.  1,  etc. 

Error  will  not  always  retersb. — Although  the  instructions  were  to 
some  extent  erroneous,  yet  it  appearing  that  justice  has  been  done,  the  judg- 
ment is  affirmed. 

Error  to  the  Oircuit  Court  of  Madison  county;  the  Hon. 
William  H.  Snydeb,  Judge,  presiding.  Opinion  filed  April  2, 
1880. 

Mr.  H.  S.  Pettingill,  for  plaintiff  in  error. 

Messrs.  Kbome  &  Hadlet,  for  defendant  in  error. 

Per  Curiam.  This  case  was  rightly  decided.  The  instruc- 
tions were  to  some  extent  erroneous  and  contradictory,  but  as 
we  think  justice  has  been  done,  the  judgment  will  be  affirmed. 

Affirmed. 
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Charles  H.  Morse,  ImpVd,  etc. 

V. 

Eliza  H.  Eichmond. 

1.  Partnekship — ^How  formed. — Partnerships  may  be  formed  not  only 
by  express  agreement,  but  may  arise  out  of  an  arrangement  for  a  joint 
business  wherein  the  word  partnership  may  not  have  been  used.  If  there  is 
such  a  joinder  of  interest  and  action  as  the  law  will  consider  as  equivalent, 
and  regards  as  in  effect  constituting  a  partnership,  it  will  give  to  the  persons 
so  engaged  all  the  rights,  and  lay  upon  them  all  the  responsibilities,  and  to 
third  persons  all  the  remedies,  which  belong  to  a  partnership. 

2.  Authority  op  partner — Borrowing  money. — The  rule  of  ordinary 
commercial  partnerships  in  respect  to  the  power  of  one  partner  to  give  the 
promissory  note  of  the  firm^  does  not  always  prevail  in  other  partnerships,  or 
in  such  as  ore  of  a  special  and  peculiar  nature,  as  in  one  formed  for  dealings 
in  certain  real  estate  purchased  by  the  partners.  In  the  latter  case  there 
must  be  some  proof  that  an  express  authority  is  given  to  borrow  money,  or 
that  such  authority  is  implied  by  \he  usages  of  the  business  or  the  ordinary 
exigencies  and  objects  thereof. 

3.  Special  authority. — In  this  case,  a  special  provision  in  the  articles 
of  agreement,  that  one  of  the  firm  "  may  make  loan  or  loans,  if  he  finds  it 
necessary  so  to  do,  *  *  *  and  may  execute  mortgages  or  trust  deeds," 
etc.,  carried  with  it  aU  the  ordinary  incident€  of  securing  borrowed  money 
by  mortgage  or  trust  deed  upon  the  lands  owned  by  the  parties  interested. 

(166) 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
S.  M.  MooBE,  Judge,  presiding.  Opinion  filed  March  29, 
1880. 

Mr.  TV.  T.  Efboess,  for  appellant;  that  the  signing  of  the 
note  "A.  B.  Jackson,  trustee,"  was  a  mere  designation  of  a 
person,  and  the  note,  the  individual  promise  of  the  maker,  cited 
Powers  V.  Briggs,  79  111.  493;  Burlingame  v.  Brewster,  79111. 
515;  Little  v.  Bailey,  87  111.  239. 

One  of  several  persons  interested  in  a  joint  undertaking  has 
no  power  to  bind  the  others  by  giving  a  note:  CoUyer  on  Part- 
nership, §  402;  Gray  v.  "Ward,  18  111.  32. 

When  the  act  done  is  not  within  the  scope  and  usage  of  sim- 
ilar partnerships,  nor  a  necessary  incident  to  the  business,  there 
must  be  proof  of  previous  express  consent,  or  subsequent  rat- 
ification, to  bind  the  other  partners:  Story  on  Partnership,  § 
126;  3  Kent's  Com.  42;  Collyer  on  Partnership,  §  402;  Brew- 
ster V.  Mott,  4  Conn.  379;  Marvin  v.  Andrus,  10  Wend.  459. 

Messrs.  Keedhak  &  Miller,  for  appellee;  that  to  secure  a 
review  in  this  court,  the  appeal  should  be  taken  at  the  same 
term  the  decree  is  rendered,  cited  Rev.  Stat.  Chap.  110,  §  68; 
Myers  v.  Manny,  64  111.  221. 

A  partnership  may  exist  between  dealers  in  real  estate,  for 
the  purpose  of  buying  and  selling,  and  it  will  be  governed  sub- 
stantially by  the  same  rules  as  other  partnerships:  Williams  v. 
GiUiss,  20  N.  T.  422;  Berkshire  Woolen  Co.  v.  Juillard,  20  N. 

Y.  506;  Fall  Eiver  Whaling  Co.  v. ,  10  Cush.  458;  Dud- 

ley  V.  Littlefield,  21  Me.  418;  Dale  v.  Hamilton,  5  Ilare.  383; 
Story  on  Partnership,  169. 

The  business  may  be' done  in  the  name  of  one  of  the  partners, 
and  all  the  members  will  be  bound:  Bissell  v.  Harrington,  25 
K-  Y.  81;  Collyer  on  Partnership,  221. 

Persons  who  are  known  to  share  in  the  profits  of  a  trade, 
are  prima  facie  liable  to  parties  who  deal  with  them  in  respect 
of  that  trade,  whatever  be  the  private  agreement  between  them: 
Collyer  on  Partnership,  §  81;  Story  on  Partnership,  §  36; 
Faulds  V.  Yates,  57  111.  416;  Green  v.  Beesley,  2  Bing.  New 
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Cas.  108;  Freemont  v.  Coupland,  2  Bing.  170;  Boggs  v.  01- 
cott,  40  111.  303;  Niehoff  v.  Dudley,  40  III.  406;  Pettis  v.  At- 
kins, 60  111.  454;  Poole  v.  Fisher,  62  111.  181;  Stark  v.  Corey, 
45  111.  431;  Peine  v.  Weber,  47  111.  41;  Story  on  Partnership, 
§138. 

McAllistee,  J.  In  March,  1873,  the  appellant  Morse  was 
jointly  interested  with  Andrew  B.  Jackson  in  suburban  real 
estate,  acquired  for  the  purpose  of  laying  the  same  out  into 
lots,  improving  and  selling.  The  manner  of  carrying  the 
enterprise  into  effect  was  the  placing  of  the  legal  title  in  Jackson, 
as  trustee,  under  an  express  trust  by  deed,  to  which  Morse  with 
others  was  a  party,  giving  Jackson  as  such  trustee  the  entire 
management  and  control  under  the  following  powers  and 
duties: 

"  To  subdivide,  lay  out  and  plat  said  premises,  or  any  part 
thereof,  into  lots  and  blocks,  and  to  expend  whatever  money  he 
deems  best  in  improving  and  making  said  premises  saleable  for 
village  or  town  lots,  and  to  sell  and  convey,  by  good  and  sufficient 
deeds,  said  premises  or  any  part  thereof,  at  public  or  private 
sale,  upon  such  terms  as  he  may  deem  best. 

"  In  case  of  sale  on  credit,  the  deferred  payments  to  be  secured 
by  an  encumbrance  back  upon  the  part  so  sold. 

"And  also,  make  loan  or  loans,  if  he  find  it  necessary  so  to 
do,  in  order  to  lay  out  and  improve  said  premises,  or  pay  off 
and  satisfy  the  indebtedness  now  on  said  premises,  and  in  order 
to  secure  said  loan  or  loans,  he  may  execute  mortgages  or  trust 
deeds  on  such  portion  or  part  of  said  premises  as  he  may  deem 
most  advisable." 

Provides  for  the  rendering  of  half-yearly  accounts  of  his 
acts,  etc.,  and  a  division  of  money,  notes  or  securities  received 
by  him  for  such  premises,  among  the  following  cestuis  que 
trust:  a  7-18  part  to  Charles  H.  Morse,  a  4-18  part  to  Isaac 
E.  Hitt,  and  a  7-18  part  to  be  retained  by  said  Andrew  B. 
Jackson,  etc. 

"And  upon  the  further  trust,  that  upon  Feb.  28, 1877,  second 
party  shall  render  a  final  account  in  the  premises,  and  tliere- 
upon  all  moneys,  notes,  claims  and  demands,  held  by  him  on 


First  District— March  Term,  1880.       169 


Morse  y.  Richmond. 


account  of  said  premises,  and  all  property,  if  any,  remaining 
unsold,  shall  be  divided  between  the  said  Morse,  Hitt  and  Jacfc' 
son,  in  the  proportions  last  above  mentioned,"  etc. 

Hitt  sold  out  his  interest  to  Jackson  and  Morse,  so  that  the 
latter  became  sole  parties  interested.  Afterwards,  in  June, 
1874,  Jackson  as  such  trustee,  and  for  the  purposes  of  the  busi- 
ness above  mentioned,  borrowed  of  appellee  the  sum  of  $2,080, 
for  which  he  executed  a  note  payable  to  his  own  order  in  one 
year,  and  signed  it  "Andrew  B.  Jackson,  trustee;"  to  secure 
which  he,  in  his  own  right  and  as  trustee,  executed  a  trust  deed 
covering  a  portion  of  said  trust  property  to  Andrew  Kichmond, 
for  the  benefit  of  appellee,  to  whom  Jackson  endorsed  said 
note.  The  latter  having  died,  appellee  filed  his  bill  to  fore- 
close, alleging  the  partnership,  that  it  was  carried  on  in  the 
name  of  Andrew  B.  Jackson,  trustee,  and  that  he  and  Morse 
made  the  said  note  as  partners.  Morse  filed  his  answer  deny- 
ing the  material  allegations  of  the  bill,  and  on  the  hearing 
upon  pleadings  and  proofs,  a  decree  passed  holding  Morse  per- 
sonally liable  with  Jackson  in  the  borrowing  the  money  and 
giving  said  note,  and  there  being  a  deficiency,  he  was  decreed 
to  pay  it.    From  that  decree  he  appealed  to  this  court. 

After  a  careful  consideration  of  the  evidence  in  this  case,  we 
think  the  decree  below  was  right;  that  there  was  such  a  com- 
munity of  interest  in  the  enterprise  as  in  law  to  constitute  a 
partnership;  but  of  that  peculiar  sort  that  in  the  absence  of 
an  express  authority  to  borrow  money,  and  of  evidence  of  usage, 
authority  would  not  be  implied  for  Jackson  to  borrow  money, 
and  give  bills  or  notes  which  would  be  binding  upon  Morse 
vrithout  his  privity  or  assent. 

Ulery  v.  Ginrich,  57  111.  531,  presented  the  case  of  a  partner- 
sliip  for  farming  purposes;  and  where  one  of  the  partners  had 
given  a  promissory  note  in  the  name  of  himself  and  co-partner, 
-witliout  the  privity  or  consent  of  the  latter,  the  court,  after 
Btating  the  rule  in  respect  to  ordinary  commercial  partnerships 
in  that  regard,  said:  "But  the  same  rule  does  not  always  pre- 
vail in  all  other  sorts  of  partnership,  or  in  such  as  are  of  a 
special  and  peculiar  nature.  Thus,  if  a  partnership  is  organ- 
ized for  mining  or  farming  purposes,  the   directors  or   active 
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agents  thereof  will  not,  as  incident  thereto,  possess  a  power  to 
draw  or  accept  bills,  or  draw  or  endorse  notes  for  the  company. 
In  such  cases  there  must  be  some  proof  that  an  express  author- 
ity is  given  for  this  purpose,  or  that  it  is  implied  by  the  usages 
of  the  business,  or  the  ordinary  exigencies  and  objects  thereof." 
Story  on  Part.  Sec.  102, 126;  Collyer  on  Part.  Book  3,  Chap.  1, 
Sec  2,  p.  269.    To  the  sameeflfect  is  Gray  v.  Ward,  18  Ills.  82. 
See,  also.  Parsons  on  Part.  108  cases  in  note  Y.    In  Hawtyne  v. 
Bourne,  7  Mees.  &.  Welsh.  595,  the  action  was  brought  by  the 
plaintiffs,  who  were  bankers,  to  recover  of  the  defendant  one  of 
the  proprietors  in  a  mining  company,  for  money  lent  and  ad- 
vanced by  plaintiffs  to  the  agent  appointed  by  the  company  of 
proprietors  for  the  management  of  the  mine.    Baron  Parke,  in 
delivering  the  opinion  of  th6  court,  said:  "  Now,  the  extent  of 
the  authority  conferred  upon  the  agent  by  his' appointment, 
was  this  only:  that  he  should  conduct  and  carry  on  the  affairs 
of  the  mine  in  the  usual  manner.    There  is  no  proof  of  express 
authority  to  borrow  money  from  bankers  for  that  purpose,  or 
that  it  was  necessary,  or  in  the  ordinary  course  of  the  undertak- 
ing, and  certainly  no  such  authority  could  be  assumed.'* 

But  in  this  case  at  bar,  the  authority  had  been  expressly  con- 
ferred upon  Jackson  to  borrow  money,  by  the  declaration  of 
trust  in  the  deed  to  which  Morse  was  a  party;  ^^and  also  uiake 
loan  or  loans,  if  he  finds  it  necessary  so  to  do,  in  order  to  lay 
out  and  improve  said  premises,  or  pay  off  and  satisfy  the  in- 
debtedness now  on  said  premises,  and  in  order  to  secure  said 
loan  or  loans,  he  may  execute  mortgages  or  trust  deeds  on 
such  portion  or  part  of  said  premises  as  he  may  deem  advisa- 
ble." 

There  are  certain  powers  incident  to  every  authority,  unless 
the  principal  has  taken  the  precaution  of  forbidding  their  ex- 
ercise. Amongst  such  powers  are  those  which  enable  the  agent 
to  employ  all  the  necessary  and  usual  means  of  executing  the 
principal  authority  with  effect.  Ewell's  Evans  on  Agency,  108, 
and  cases  in  note  1.  On  this  principle,  it  was  held  in  Hatcli  v. 
Coddington,  5  Otto,  48,  that  a  general  power  to  borrow  money 
carried  with  it  the  incidental  authority  to  give  to  the  lender 
ordinary  securities  for  the  sum  borrowed. 
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PartnerfiliipB  may  be  formed,  not  only  by  express  agreement, 
but  arise  out  of  an  arrangement  for  a  joint  business  wherein 
the  word  partnership  may  not  have  been  used.  If  there  is 
such  a  joinder  of  interests  and  action  as  the  law  will  consider 
as  equivalent,  and  regards  as  in  effect,  constituting  a  partner- 
ship, it  will  give  to  tlie  persons  so  engaged  all  the  rights,  and 
lay  upon  them  all  the  responsibilities,  and  to  third  persons  all 
the  remedies,  which  belong  to  a  partnership.    Pars,  on  Part.  9. 

As  before  said,  we  think  the  arrangement  in  question  such  a 
joinder  of  interest  and  action,  as  the  law  will  regard  as  consti- 
tuting a  partnership,  but  one  of  that  peculiar  sort  which,  in 
the  absence  of  evidence  of  usage  and  in  the  absence  of  an  ex- 
press authority,  would  not  imply  authority  in  Jackson  to  bor- 
row money  and  bind  his  co-partner  by  giving  a  bill  or  note, 
but  the  express  power  contained  in  the  instrument  defining 
their  relations,  supplies  that  requirement  within  the  doctrine 
of  all  the  authorities  above  cited.  The  broad  power  to  make 
loan  or  loans,  if  he  found  it  necessary  so  to  do  in  order  to  im- 
prove the  property  or  pay  off  debts,  carried  witli  it  the  authori- 
ty to  give  the  lender  all  ordinary  securities,  notwithstanding 
the  further  power  that  he  might  execute  mortgages  or  trust 
deeds  on  such  of  the  premises  as  he  should  deem  advi€able. 
This  cannot  be  construed  as  excluding  all  implied  authority  in 
other  respects;  that  power  carries  with  it  all  the  ordinary  inci- 
dents of  securing  borrowed  money  by  mortgage  or  trust  deed, 
one  of  which  is  a  note  or  bond  evidencing  the  debt.  The  de- 
cree of  the  court  below  will  be  affirmed* 

Affirmed. 


Philip  H.  Tompkins 
James  M.  Mank  et  al. 

BnX  OF  EXCEPTIONS — MuST  CONTAIN  ALL  THE  EVIDENCE. — In  the  ab- 

ienoe  of  a  certificate  that  the  bill  of  exceptions  contains  all  the  evidence,  it 
will  be  presumed  that  sufficient  evidence  was  heard  to  warrant  the  judgment 
of  the  court. 
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Eekor  to  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
G.  KoGEES,  Judge,  presiding.     Opinion  filed  March  29,  1880. 

Mr.  William  Law,  Jb.,  for  plaintiff  in  error. 

Messrs.  Tenney  &  Floweb,  for  defendants  in  error. 

Bailey,  P,  J.  In  this  case  the  plaintiff  in  error  brings  here 
for  review,  an  order  of  the  court  below  vacating  a  judgment  pre- 
viously entered  in  said  court  by  confession  under  a  warrant  of 
attorney.  The  bill  of  exceptions  recites,  that  on  the  hearing  of 
the  motion  to  vacate  said  judgment,  certain  affidavits  therein 
set  forth  were  introduced  by  the  defendants  in  error,  but  there  is 
no  statement  or  certificate  that  the  bill  of  exceptions  contains  all 
the  evidence  introduced  upon  said  hearing.  In  the  absence  of 
such  certificate,  it  will  be  presumed  that  sufficient  evidence  was 
heard  by  the  court  to  support  and  warrant  its  decision.  The 
only  questions  raised  by  the  plaintiff  in  error  relate  to  the  suf- 
ficiency of  the  evidence,  but  as  the  record  stands,  none  of  said 
questions  can  be  considered.    It  follows  that  the  judgment 

must  be  afi^rmed. 

Judgment  affirmed. 
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John  Hickey  et  al. 

V. 

The  Chicago  &  Western  Indiana  Railroad  Com- 
pany et  al. 

1.  Railroads— Power  to  constbuct  in  cities.— Althougli  the  general 
railroad  law  confers  upon  each  railroad  company  organized  under  it,  author- 
ity to  select  its  own  route,  and  thereby  to  fix  upon  its  terminal  points,  there 
is  also  a  proviso  contained  in  the  act  affecting  its  right  to  construct  such  rail- 
poad  upon  or  across  any  street  in  any  incorporated  city  without \he  assent  of 
the  corporation.  This  proviso  is  a  limitation  of  power,  and  is  an  exclusion  of 
such  railroad  from  incorporated  cities,  except  upon  compliance  with  its  condi- 
tions. Before  such  railroad  can  construct  its  ti-acks  in  or  through  an  incor- 
porated city,  it  must  first  obtain  the  consent  of  the  common  council  of  suck 
city  acting  in  a  legal  manner. 

2.  Consent— How  obtained.— Inasmuch  as  the  railroad  act  contains  no 


First  Disteict— March  Term,  1880.      173 

Hickey  v.  C.  &  W.  Ind.  R.  R.  Co. 

provision  as  to  how  such  consent  may  be  obtained,  the  action  of  the  city 
council  must  be  governed  by  the  provisions  of  the  general  statute  relating  to 
the  incorporation  of  cities  and  villages. 

3.  Power  op  city  to  regulate  railroads. — Cities  have  full  power  to 
regulate  the  location  and  use  of  railroad  tracks  within  their  corporate  limits. 
This  is  a  public  power  or  trust,  and  can  be  exercised  by  the  corporation  when 
and  in  such  manner  as  it  shall  judge  best,  but  such  power  cannot  be  delega* 
ted  to  others. 

4.  Orduiancb  must  definitely  fix  the  location  and  termini.—- 
In  granting  consent  to  a  railroad  to  locate  its  track  upon  or  over  the  streets 
of  a  city,  the  functions  of  the  city  council  are  unquestionably  legislative,  and 
it  devolves  upon  the  council  to  prescribe  the  location  of  such  railroad  with 
reasonably  definite  lines;  and  if  it  fails  so  to  do,  but  delegates  to  the  railroad 
company  itself  a  discretion  in  that  respect,  the  ordinance  is  void  upon  its 
face. 

5.  Ordinance  construed. — An  ordinance  granting  permission  to  a  re- 
read to  "construct,  etc,  one  or  more  tracks,  •  •  •  commencing  at  the 
southern  boundary  line  of  the  city  of  Chicago,  at  some  point  within  100  feet 
of  the  west  Kne  of  Stewart  avenue,  and  thence  northwardly  *  ♦  *  par- 
allel to  said  avenue  to  its  intersection  with  Grove  street,  thence  ♦  ♦  ♦  • 
to  such  terminus  as  it  may  establish  between  the  east  bank  of  the  south 
branch  of  the  Chicago  river  and  the  west  side  of  State  street,  and  between 
Sixteenth  street  and  the  south  line  of  Van  Bureu  street/'  is  void  for  indefi- 
niteness.  ^ 

6.  Ordinance  indivisible. — Although  it  may  be  said  that  the  portion 
of  the  ordinance  fixing  the  route  from  the  southern  line  of  the  city  to  the 
intersection  of  Stewart  avenue  and  Grove  street  is  sufficiently  definite  (which 
is  not  conceded),  yet  the  grant  is  single  for  the  entire  route,  and  the  ordinance 
is  indivisible,  and  cannot  be  sustained  in  any  of  its  parts. 

7.  Delegation  of  authority. — ^The  ordinance  in  question  further  pro- 
vided that  said  raibroad  company  might  permit  other  railroad  companies  to 
use  said  railroad  track  "  upon  such  terms  as  may  be  agreed  upon  by  said 
companies."  This  delegation  of  power  renders  the  ordinance  void,  because 
its  exercise  would  result  in  a  deprivation  of  the  city  of  the  control  and  regu- 
lation of  a  portion  of  its  streets,  by  an  abrogation  of  its  functions. 

8.  Exercise  of  power— Conditions  must  be  complied  with. — The 
law  requires  as  a  condition  of  the  exercise  by  the  city  council  of  the  power  to 
grant  such  assent,  that  there  should  be  a  petition  therefor  by  the  owners  of 
the  land  representing  more  than  one-half  of  the  frontage  of  the  street,  or  so 
mnch  thereof  as  is  sought  to  be  used  for  railroad  purposes.  A  compliance 
with  this  condition  is  an  essential  prerequisite  to  a  valid  execution  of  the 
power. 

9.  Equitable  jurisdiction.— The  railroad  company  having  no  power 
to  construct  its  track  in  a  city  except  by  consent  of  the  city  council,  and  such 
consent  being  void,  a  court  of  chancery  has  jurisdiction  to  restrain,  by  injunc- 
tion, the  railroad  company  from  exercising  such  power. 

10.  Who  may  complain.— In  a  proceeding  like  this,  there  must  be  some 
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special  iiy'ury  shown  by  the  complainants,  and  this  is  sufficient  where  the  bill 
of  complaint  shows  that  the  complainants  are  owners  of  land  which  the  rail- 
road company  threaten  to  take  for  its  own  uses,  but  as  to  those  complainants 
who  state  that  their  property  **  would  be  more  or  less  injured  "  by  the  acts 
threatened,  the  bill  fails  to  show  facts  sufficient  to  make  a  case. 

11.  Practice  in  chancery. — Where  a  bill  in  chancery  contains  two  dis- 
tinct subject-matters  wholly  disconnected  with  each  other,  if  one  of  them  be 
clearly  without  the  jurisdiction  of  a  court  of  equity  to  redress,  the  better  rule 
is,  to  treat  the  bill  as  if  it  were  single,  and  proceed  with  the  other  matter 
OTer  which  it  has  jurisdiction  as  if  it  constituted  the  sole  object  of  the  bill. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
M.  r.  TuLEY,  Judge,  presiding.     Opinion  filed  Marcli  29, 1880. 

Mr.  Charles  H.  Morse,  for  appellants;  that  any  ordinance 
is  void  which  delegates  to  others  powers  which  have  been  del- 
egated by  the  legislature  to  the  city  council,  cited  Foss  v.  City 
of  Chicago,  56  111.  354;  E.  St.  Louis  v.  Wehrung,  50  111.  28; 
Lyon  V.  Jerome,  26  Wend.  585;  Clark  v.  Washington,  12 
wheat,  40;  CoflSn  v.  Nantucket,  5  Cush.  269;  Buggies  v.  Nan- 
tucket, J.1  Cush.  433;  Municipality,  No.  3  v.  Ursuline  Nuns, 
2  La.  An.  611;  Thompson  v.  Schermerhorn,  4  N.  T-  92;  9 
Barb.  152;  4  Cush.  433;  Dillon  on  Mun.  Corp.  180. 

The  ordinance  being  void,  the  construction  or  operation  of  the 
railroad  within  the  city  is  a  public  nuisance:  2  Bouv.  Law 
Die.  245;  3  Black.  Com.  216;  Washburn  on  Easements,  2  C. 
&  P.  485;  5  Esp.  217;  Wahle  v.  Eheinbach,  76  111.  322;  Cleve- 
land  V.  Citizens'  Gas  Light  Co.  5  C.  E.  Green,  205;  Russ  v. 
Butler,  4  C.  E.  Green;  Springfield  v.  Conn.  R.  R.  Co.  4  Cush. 
71;  Commonwealth  v.  Nashua  &  Lowell  R.R.  Co.  2  Gray,  56; 
Commonwealth  v.  Old  Colony  R.  R.  Co.  14  Gray,  93;  1  Haw. 
P.  C.  197;  1  Strange,  686;  2  Chitty's  Cr.  Law,  607. 

Where  a  nuisance  is  threatened,  the  remedy  is  by  injunction: 
Dunning  V.  City  of  Aurora,  40  111.  481;  Francis  v.  Schoelkopf, 
53  N.  Y.  155;  Pierce  v.  Dart,  7  Cow.  609;  Commonwealth  v 
Old  Colony  R.  R.  Co.  14  Gray,  93;  Commonwealth  v.  Nashua 
etc.  R.  R.  Co.  2  Gray,  56;  Wahle  v.  Rheinbach,  76  LI.  322; 
Bliss  V.  Kennedy,  43  111.  67;  Town  of  Lake  View  v.  Letz,  44 
111.  81;  Kerr  on  Injuctions,  339;  Waterman's  Eden  ou  In- 
junctions, 259;  Wood  on  Nuisance,  812. 
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An  injunction  will  be  granted  to  prevent  a  railroad  from 
exceeding  its  powers:  Cobb  v.  111.  &  St.  L.  K.  R.  Co.  68  111. 
233;  Dun  Eiver  Nav.  Co.  v.  North  M.  R  K.  Co.  1  Eng.  R. 
Cas.  135;  Hyde  v.  G.  W.  Ry  Co.  1  Eng.  R.  Cas.  567:  Sand- 
ford  V.  Kailway  Co.  24  Penn.  378;  Gordon  v.  R  W.  &  B.  R 
E.  Co.  3  Whar.  502;  Morehead  v.  Little  Miami  R  R  Co.  17 
Ohio  340;  Pullman  v.  Mayor  of  New  York,  49  Barb.  57; 
Oakey  v.  Trustees,  6  Paige's  Ch.  262;  Milhan  v.  Sharp,  15 
Barb.  193;  Dillon  on  Mun.  Corp.  §  561. 

An  injunction  will  be  granted  to  prevent  a  multiplicity  of 
snits:  Swift  v.  Larrabee,  31  Conn.  225;  Crews  v.  Burcham,  1 
Black.  352. 

The  bill  is  not  multifarious:  Fellows  v.  Fellows,  14  Cow.  682; 
Vard  V.  Duke  of  Northumberland;  2  Ansth.  469;  Story's.  Eq. 
PL  §  284. 

« 

Mr.  Henry  Ceawford,  for  appellees;  that  the  bill  of  com- 
plaint is  multifarious,  cited  Hudson  v.  Madison,  12  Sim.  416; 
Hinchman  v.  Patterson,  Horse  K'y  Co.  17  N.  J.  Eq.  82 ;  Story's 
Eq.  PI.  §§  279,  554. 

The  railroad  company  was  seeking  to  exercise  the  right  of 
eminent  domain,  and  a  court  of  equity  cannot  interfere  with 
condemnation  proceedings  wjien  those  interested  are  before  the 
court:  C.  R  I.  &  P.  R.  R  v.  Town  of  Lake,  71  111.  333 ;  Dun- 
liam  V.  Hyde  Park,  75  111.  371;  Aurora  E.  R  Co.  v.  Miller,  56 
Ind.  88;  Cal.  Pacific  R  R  Co.  v.  Cent.  Pacific  R  R  Co.  47 
CaL  549;  Deidricks  v.  N.  W.  U.  R  R  Co.  33  Wis.  219. 

An  owner  whose  property  is  not  physically  appropriated  or 
injured,  cannot  enjoin  or  recover  damages  for  injuries  merely 
consequential:  Stetson  v.  C.  &  E.  R  E.  Co.  75  HI.  74;  Patterson 
V.  C.  D.  &  V.  R  R  Co.  75  111.  588 ;  Stone  v.  F.  P.  &  N.  W.  R  R 
Co.  68  111.  394;  C.  B.  &  Q.  R  R  Co.  v.  McGinness,  79  111.  269. 

The  consent  of  the  city  is  a  mere  license:  Chicago  City  E'y 
Co.  V.  The  People,  73  111.  541;  W.  D.  R'y  Co.  v.  Met,  E'y  Co. 
87  HI.  317. 

Complainants  cannot  raise  the  question  of  validity  of  the  or- 
dinance in  this  proceeding:  Yates  v.  Batavia,  79  111.  500. 

The  judgment  of  the  railroad  company  as  to  the  location  of 
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its  route,  when  exercised  in  good  faith  and  not  oppressively, 
cannot  be  controlled  by  other  authority:  C.  B.  &  Q.  K.  R.  Co. 
V.  Wilson,  17111. 123;  C.  R.  I.  &  P.  R.  R.  Co.  v.  Joliet,  79  111. 
25;  C.  R.  I.  &  P.  R.  R  Co.  v.  Lake,  71  111.  333;  Marsh  v.  F. 
P.  &  N.  W.  R  R.  Co.  64  111.  414;  Bestor  v.  Wathen,  60  111. 
138;  St.  L.  J.  &  C.  R.  R.  Co.  v.  Mather,  71  111.  592. 

The  law  does  not  require  any  precise  location:  Heuline  v. 
The  People,  81  111.  269;  Chamberlain  v.  C.  B.  &  Q.  R  R  Co. 
84111.  338. 

The  control  of  this  question  is  left  with  the  city  council,  and 
the  court  cannot  annul  its  legislative  act:  Mason  v.  Shawnee- 
town,  77  111.  337;  Bond  v.  City  of  Newark,  10  N.  J.  Eq.  377; 
Brush  V.  Carbondale,  78  111.  74;  Chicago  Packing  Co.  v. 
Chicago,  88  111.  225. 

The  court  will  not  interfere  on  behalf  of  one  who  claims  re- 
lief not  through  equities  of  his  own,  but  of  other  parties,  who  do 
not  themselves  insist  upon  them:  Att'y  Gen.  v.  U.  K.  Elect. 
Tel.  Co.  30  Beat.  287;  Roberts  v.  Bozon,  3  L.  J.  113;  Kerr 
on  Injunctions,  207. 

The  wrong  is  a  public  one,  and  must  be  redressed  by  a  pub- 
lic prosecution:  Fall  River  I.  W.  Co.  v.  O.  C.  &  F.  R.  R.  R 
5  Allen  2^8;  Bigelow  v.  Hartford  Bridge  Co.,  14  Conn.  665; 
Dunning  v.  Aurora,  40  III.  481;  Bliss  v.  Kennedy,  43  111.  6T; 
Lake  View  v.  Letz,  44  111.  81. 

MoAllisteb,\  J.  This  is  an  appeal  from  the  decree  of  the 
circuit  court  of  Cook  county,  sustaining  a  demurrer  to,  and 
dismissing  out  of  court  for  want  of  equity,  appellant's  bill  in 
equity,  brought  by  them  as  the  owners  of  real  estate  in  the  city 
of  Chicago  about  to  be  taken  or  specially  damaged  thereby;  to 
restrain  by  injunction  the  Chicago  &  Western  Indiana  Railroad 
Company  and  others  from  constructing  a  railroad,  to  be  operated 
by  steam  power,  over  and  near  said  lands  within  the  city  of 
Chicago;  the  bill  showing  that  said  railroad  company  was  in- 
corporated  under  the  general  railroad  act  of  1872,  and  claims 
the  right  to  construct  and  operate  such  road  in  said  city  under 
the  provisions  of  said  act,  and  an  ordinance  of  the  city  council 
of  Chicago  passed  Sept.  8,  1874,  which  latter  upon  grounds 
stated  in  the  bill  is  alleged  to  be  null  and  void. 
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The  principal  questions  are,  whether  said  railroad  company 
possessed  the  power  to  construct  said  road  in  the  city,  by  virtue 
of  said  statute.  If  not,  then,  whether  it  was  conferred  by  said 
ordinance;  the  ultimate  question  being,  wliether  the  act  threat- 
ened to  be  done  under  claim  of  right,  was  not  in  fact  and  in 
law,  without  or  beyond  the  legal  powers  of  said  railroad  corpor- 
ation to  do. 

These  questions  will  be  considered  in  their  natural  order. 

Whether  such  a  power  of  running  into  any  incorporated  city 
or  village,  and  establishing  its  terminus  therein  at  its  own 
pleasure,  is  given  to  it  by  the  general  railroad  act,  is  a  ques- 
tion which  may  be  disposed  of  in  few  words. 

It  is  true,  Sec.  20  (R  S.  1874,  p.  803)  confers  upon  each 
railroad  company  organized  under  that  act,  authority  to  select 
its  own  route,  to  lay  out  its  road,  not  exceeding  one  hundred 
feet  in  width,  and  to  construct  the  same.  This  power  carries 
with  it  as  a  necessary  incident,  that  of  fixing  the  terminal  points, 
and  if  there  was  no  limitation  in  the  act,  the  railroad  company 
might  as  a  general  rule,  establish  such  points  anywhere,  accord- 
ing to  its  discretion.  But  the  same  section  contains  the  pro- 
viso: ^^That  nothing  in  this  act  contained  shall  be  construed  to 
authorize  the  construction  of  any  railroad  upon  or  across  any 
street  in  any  city,  or  incorporated  town  or  village,  without  the 
assent  of  the  corporation  of  such  city,  town  or  village."  This 
proviso  is,  in  terms,  a  restraint  upon  the  powers  of  such  corpo- 
ration to  construct  its  railroad  where  it  pleases;  for  our  com- 
mon knowledge  teaches  us  that  no  railroad  could  be  proceeded 
with  any  considerable  distance  in  a  city,  without  coming  to  a 
street.  So  that  proviso  operates  not  only  as  a  limitation  of 
powers,  but  as  a  practical  exclusion  of  such  railways  from  in- 
corporated cities,  except  upon  the  condition  of  obtaining  tlie 
consent  thereto,  not  of  some  of  the  officers,  executive  or  min- 
isterial, but  of  the  corporation  of  such  city;  which  can  only  be 
through  the  action  of  the  city  council  within  the  powers  con- 
ferred upon  that  body. 

Inasmuch  as  the  general  railroad  act  contains  no  provision 
as  to  how  such  consent  is  to  be  obtained,  but  impliedly  author- 
izes the  construction  of  a  railroad  within  any  incorporated 
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city,  when,  where  and  in  snch  manner  as  the  corporation  of 
snch  city  shall  prescribe;  the  provisions  of  the  general  rail- 
road act  must,  in  this  respect,  be  taken  to  be  in  pari  materia 
with  those  of  the  general  statute  for  the  incorporation  of  cities 
and  villages,  passed  at  the  same  session,  though  at  a  date 
later  than  that  of  the  railroad  act;  and  this  brings  us  to  the 
second  question,  whether  the  ordinance  of  Sept.  8th,  1879,  pur- 
porting to  give  such  consent  to  the  railroad  company  in  ques- 
tion, was  a  valid  exercise  of  the  powers  conferred  and  the  du- 
ties imposed  upon  the  corporation  of  Chicago,  acting  under 
and  governed  by  the  provisions  of  the  general  incorporation  act 
of  1872. 

Section  62  of  the  last  mentioned  act  (R  S.  1874,  p .  218)  con- 
tains definite  specifications  of  all  the  powers  conferred  upon  the 
city  council,  and  winds  up  by  the  following:  "To  pass  all  or- 
dinances, rules,  and  make  all  regulations,  proper  or  necessary, 
to  carry  into  eflfect  the  powers  granted,  with  such  fines  or  pen- 
alties as  the  city  council  shall  deem  proper;  provided  no  fine 
or  penalty  shall  exceed  $200,  and  no  imprisonment  shall  exceed 
six  months."  Specification  7  gives  to  the  council  the  power 
to  lay  out,  establish,  open,  alter,  widen,  extend,  grade,  pave, 
etc.,  streets,  alleys,  avenues,  sidewalks,  etc.,  and  vacate  the 
same.  9.  To  regulate  the  use  of  the  same.  10.  To  prevent 
and  remove  encroachments  or  obstructions  upon  the  same. 
24.  "  To  permit,  regulate,  or  prohibit  the  locating,  construct- 
ing or  laying  a  track  of  any  horse  railroad  in  any  street,  alley, 
or  public  place;  but  such  permission  shall  not  be  for  a  longer 
time  than  twenty  years."  These  provisions  all  relate  to  the 
streets,  allej's,  etc.,  and  confer  a  plenary  power  of  control, 
subject  to  the  limitation  respecting  horse  railroads.  The  next 
specification  is  of  broader  scope,  and  very  material  to  the  case 
under  consideration:  25.  "To  provide  for,  and  change  the 
location,  grade,  and  crossings  of  any  railroad." 

The  power  here  given  goes  beyond  that  of  regulating  the  use 
of  streets  and  public  places  by  railroads.  This  is  clearly  shown 
by  the  language  employed.  It  is  not  only  to  provide  for  the 
grade  and  crossings,  which  means  street  as  well  as  railroad 
crossings,  but  for  the  location  of  any  railroad.     The  word  "  locat- 
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tion  "  has  a  well  understood  meaning  at  common  law.  "  It  is 
often  applied,"  says  Bouvier, "  to  denote  the  act  of  selecting  and 
marking  out  the  line  upon  which  a  railroad,  canal  or  highway 
is  to  be  constructed."  2  Bouv.  Law  Diet.  80.  That  is  clearly 
the  sense  in  which  it  is  used  in  the  clause  under  consideration; 
and  it  is  a  police  power  of  the  greatest  importance  and  useful- 
ness for  the  security  of  life  and  limb,  as  well  as  property,  in  a 
large  city  like  Chicago;  and,  in  fact,  in  any  incorporated  city  or 
Tillage.  All  the  powers  conferred  by  the  several  specifications 
under  section  62,  upon  the  city  council,  are  powers  devolved  by 
law  upon  that  body  in  trust  for  the  benefit  of  the  public;  and 
the  principle  is  firmly  established,  that  the  public  powers  or 
trusts  devolved  by  law  or  charter  upon  the  city  council,  to  be 
exercised  by  it  when  and  in  such  manner  as  it  shall  judge  best, 
cannot  be  delegated  to  others.  Dillon  on  Munic.  Corp.  §  60, 
and  cases  in  notes.  The  City  of  East  St.  Louis  v.  Wehrung, 
50  lU.  28;  Foss  v.  City  of  Chicago,  56  III  354;  Bibel  v.  The 
People,  67  111.  172. 

In  each  of  these  cases  it  was  held  that  an  ordinance  which 
purported  to  delegate  to  others  powers  which  the  law  devolved 
upon  the  corporation,  or  its  council  or  governing  body,  was 
illegal  and  void. 

Cooley  says:  "  Another  and  yery  important  limitation  which 
rests  on  municipal  powers  is,  that  they  shall  be  executed  by  the 
municipality  itself,  or  by  such  agencies  or  officers  as  the  statute 
has  pointed  out.  So  far  as  its  functions  are  legislative,  they 
rest  in  the  discretion  and  judgment  of  the  municipal  body  in- 
trusted with  them,  and  that  body  cannot  refer  the  exercise  of 
the  power  to  the  discretion  and  judgment  of  its  subordinates, 
or  of  any  other  authority."     Cooley's  Const.  Lim.  204. 

The  functions  involved  in.  providing  for  the  subject-matter 
of  the  ordinance  under  consideration,  were  unquestionably  leg- 
islative, and  the  law  demanded  that  the  council  should  prescribe 
the  location  of  the  railroad  with  reasonably  definite  lines.  If, 
therefore,  the  city  council  did  not,  in  and  by  said  ordinance, 
prescribe  the  location  of  the  proposed  railroad  with  reasonably 
definite  lines,  but  delegated  to  the  railroad  company  itself  a 
discretion  in  that  behalf,  the  ordinance  is  void  upon  its  face. 
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By  the  first  section  of  that  ordinance,  it  is  ordained  "  that 
permission  and  authority  be,  and  the  same  is,  hereby  given  and 
granted  to  the  Chicago  &  Western  Indiana  E.  K.  Co.  to  lay 
down,  maintain  and  operate  a  railroad  with  one  or  more  tracks, 
and  such  switches,  sidings,  and  turn-outs  as  may  be  necessary, 
along  and  upon  the  following  route  in  the  city  of  Chicago,  to 
wit:  Commencing  at  the  southern  boundary  line  of  the  city 
of  Chicago,  at  some  point  within  100  feet  of  the  west  line  of 
Stewart  avenue,  and  thence  northwardly,  over  such  lots,  lands 
and  property  as  the  said  company  now  owns  or  hereafter  may 
acquire  by  lease,  purchase  or  condemnation,  or  otherwise,  par- 
allel to  said  Stewart  avenue,  to  the  intersection  of  Grove  street 
and  said  Stewart  avenue;  and  thence  over  and  upon  such  lots, 
lands  and  property  as  the  said  company  now  owns,  or  hereafter 
may  acquire  bf  lease,  purchase,  condemnation  or  otherwise, 
unto  such  terminus  as  it  may  establish  between  the  east  bank 
of  the  south  branch  of  the  Chicago  river,  and  the  west  side  of 
State  street,  and  between  Sixteenth  street  and  the  south  line 
of  Yan  Buren  street." 

While  this  ordinance  professes  to  make  a  location  of  the  pro- 
posed railroad,  it  in  fact  delegates  the  whole  matter  to  the  dis- 
cretion of  the  railroad  company.    The  only  feature  approxi- 
mating definiteness  is,  that  the  starting  point  in  the  south  city 
boundary  line  may  be  within  100  feet  of  the  west  line  of  Stew- 
art avenue.    That  is  definite  into  99  feet.    But  there  is  no 
attempt  to  fix  the  northern  terminus,  and  full  discretion  is 
given  to  the  railroad  company  to  establish  one  anywhere  be- 
tween the  east  bank  of  the  south  branch  of  the  river  and  the 
west  line  of  State  street,  and  between  Sixteenth  and  the  west 
line  of  Yan  Buren  street;  an  area  equivalent  to  several  hun- 
dred acres  in  the  very  heart  of  a  populous  city,  which  is  thus 
exposed  to  the  corporate  raids  of  incorporated  adventurers,  as 
their  selfishness,  malice,  or  caprice  may  dictate.     If  such  an 
ordinance  can  be  held  valid  under  the  general  incorporation 
act  for  cities  and  villages  and  the  principles  of  the  common 
law,  then  the  supposed  sanctity  of  individual  rights  of  property 
in  Chicago  is  something  worse  than  a  mere  barren  abstrac- 
'^Ton;  it  is  a  delusive  sham — ^an  encouragement  to  communism. 
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It  seems  to  ns  that  no  man  actuated  by  a  proper  sense  of 
justice,  or  by  a  proper  regard  for  the  rights  of  others,  would, 
under  our  system  of  laws,  ask  for  or  accept  such  a  power,  so 
utterly  antagonistic  to  the  proper  police  powers  and  true  theory 
of  municipal  government;  especially  when  he  must  have  known 
that  the  granting  it  would  be  a  flagrant  breach  of  public  trust 
on  the  part  of  the  city  council. 

It  is  claimed  that  the  location  of  the  portion  from  the  south- 
ern limits  of  the  city  to  the  intersection  of  Stewart  Avenue  with 
Grove  street,  is  sufficiently  definite,  and  to  that  extent,  the  ordin- 
ance is  good.  •  We  do  not  think  so;  but  conceding  that  it  is, 
the  route  is  an  entirety.  The  grant  is  single  for  the  entire  route. 
It  is  the  same  in  principle  as  the  case  of  People  v.  Evans,  18  Ills. 
361.  There,  the  legislature  in  creating  a  Recorder's  Court  for 
the  cities  of  La  Salle  and  Peru,  extended  the  jurisdiction  for 
several  miles  outside  those  cities, when  the  Constitution  required 
it  to  be  within  them.  The  court  said:  "  "We  should  have  been 
willing  to  have  obviated  the  objection  to  the  law  by  holding  that 
by  the  provision  of  the  Constitution,  the  territorial  jurisdiction 
of  the  court  should  be  limited  to  the  city  limits  and  to  that 
extent  sustain  the  court,  could  we  have  fairly  done  so.  Were  the 
extension  of  the  jurisdiction  beyond  the  city  limits  contained 
in  a  separate  clause,  so  that  the  unauthorized  part  of  the  law 
could  be  separated  from  that  which  is  authorized,  we  might 
possibly  have  held  that  part  alone  unconstitutional.  But  here 
we  find  one  broad  grant  of  jurisdiction  to  the  entire  territory 
of  the  two  towns,  without  any  reference  to  the  city  limits  what- 
ever."   And  the  court  held  the  whole  grant  void. 

So  here  we  find  one  broad  grant  of  the  entire  route,  and  if,  as 
to  some  portion  of  it,  the  location  were  sufficiently  definite  and 
the  grade  and  crossings  provided  for  in  the  ordinance,  which 
are  not,  we  could  not  uphold  that  and  reject  the  residue.  But 
-we  do  not  regard  any  part  of  the  location  as  sufficiently  defi- 
nite. Too  much  latitude  of  discretion  is  given  (and  it  is  an 
illegal  delegation  of  power)  to  be  consonant  with  individual 
rights  in  a  populous  city,  or  the  spirit  and  intent  of  the  statute, 
which  stands  as  the  fundamental  law  of  the  municipal  corpora- 
tion, beyond  whose  specific  enumeration  of  powers  and  theirnec- 
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sary  implications,  the  council  cannot  go  one  inch.  Sec.  2  (Jf 
the  ordinance  declares  that:  "  Said  railroad  company  may  cross 
any  and  all  intervening  streets,  alleys  and  railroad  tracks  up- 
on or  along  the  line  of  said  route^  or  designated  in  the  first 
section,  said  company  to  be  subject  at  all  times  to  the  direction 
of  the  department  of  public  works,  or  other  proper  department 
or  offices  of  said  city  in  the  construction  of  its  said  tracks  in 
making  the  crossings  or  connections  with  other  roads." 

Here,  again,  in  attempting  to  confer  the  right  of  crossing  all 
intervening  streets  and  alleys,  and  railroad  tracks  upon  or  along 
the  line  of  said  route,  the  route  is  treated  as  an  -entirety;  and 
there  is  a  manifest  delegation  of  authority  to  select  the  place  of 
crossings  and  the  manner  of  construction,  including,  necessarily, 
the  grade;  both  of  which  the  law  required  should  be  provided 
for  by  the  city  council. 

Section  3  authorizes  (so  far  as  the  council  could)  the  railroad 
company  "  to  lay  down,  maintain  and  operate  one  or  more  rail- 
road tracks,  with  such  turnouts,  sidetracks  and  switches  as  it 
shall  deem  necessary^  over  and  across  any  land  which  it  may 
acquire  upon  the  line  of  said  route,  by  lease,  purchase,  condem- 
nation or  otherwise,"  and  to  operate  the  same  with  locomotive 
engines,  etc.  Here,  again,  the  route  is  treated  as  an  entirety, 
and  it  unquestionably  is  such.  Linblom  v.  Ramsey,  75  111.  24:9, 
where  a  proposed  road  was  regarded  as  an  entirety. 

If  the  provisions  of  that  third  section  were  lawful,  they  would 
authorize  the  railroad  company  in  its  discretion,  to  occupy  the 
entire  area  of  hundreds  of  acres  in  the  heart  of  the  city,  devoted 
by  the  first  section  to  its  unrestrained  ravages  north  of  Grove 
street. 

But  this  is  not  all.  The  seventh  section  of  the  ordinance 
contains  a  provision,  that  the  privileges  granted  by  the  first  sec- 
tion, are  upon  the  express  condition  that  the  Chicago  &  West- 
ern Indiana  E.  R.  Co.  shall  permit  any  other  railroad  companies, 
not  exceeding  two  in  number,  that  have  not  at  present  any 
right  of  entrance  into  the  city  of  Chicago,  to  use  said  main  rail- 
road tracks,  therein  authorized  to  be  laid,  j6intly  with  said 
Chicago  &  Western  Indiana  E.  R.  Co.,  upon  such  terius  as 
may  be  agreed  on  by  said  companies.     If  the  companies  cannot 
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agree,  then  these  railroad  companies  may  choose  arbitrators, 
and  the  terms  fixed,  by  snch  arbitrators  "  shall  be  the  terms  and 
conditions  upon  which  said  companies  respectively  shall  use 
and  occupy  said  tracks."  The  bill  shows  that  said  route  will 
traverse  from  the  southern  limits  of  the  city  to  the  intersection 
of  Stewart  avenue  and  Grove  street,  eleven  of  the  streets  of  the 
city.  Just  how  many  it  will  go  upon  by  the  rambling  author- 
ity given  to  it  northward  from  such  intersection,  cannot  be 
judicially  known,  because  the  matter  is  left  entirely  to  the  dis- 
cretion of  the  railroad  company. 

The  provision  in  the  seventh  section  is  not  a  license  or  act 
of  legislation.  It  purports  to  authorize  the  Chicago  and  Wes- 
tern Indiana  R.  E.  Co.  to  contract  with  any  two  other  compan- 
ies, with  no  limitation  as  to  their  character,  excej  t  that  they 
are  such  as,  at  that  time,  had  no  right  to  enter  the  city,  for  the 
use  of  the  main  tracks,  upon  such  terms  and  conditions  as  may 
be  agreed  upon  between  them,  without  pow^er  of  revocation  or 
limitation  as  to  time.  The  authority  is  broad  enough  to  au- 
thorize a  contract  which  will  be  exclusive  of  all  control  on  the 
part  of  the  city.  Such  a  power  delegated  to  a  railroad  corpor- 
ation cannot  but  be  void  under  the  fundamental  law  govern- 
ing the  city  of  Chicago,  because,  if  valid,  it  would  result  in  a  de- 
privation of  the  city,  of  the  control  and  regulation  of  a  portion  of 
its  streets,  by  an  abrogation  of  its  functions.  Thete  questions 
were  ably  argued,  and  were  decided  in  the  leading  case  of 
Davis  V.  Mayor,  etc.  of  New  York,  14  N.  T.  506.  In  that  case, 
Comstock,  J.,  said:  "  Taking  the  whole  ordinance  together,  it 
is  no  less  than  an  abrogation  by  the  common  council  of  their 
powers  and  duties  over  and  concerning  public  streets,  and  a 
surrender  of  a  considerable  portion  of  those  powers  and  duties 
into  the  hands  of  private  individuals  or  a  private  corporation. 
This  the  corporation  of  New  York  cannot  do.  Time  and  ex- 
perience may  give  a  very  unfavorable  solution  to  the  question 
whether  this  railroad,  or  any  railroad  in  Broadway,  can  be  bene- 
ficial to  the  public;  but  the  hands  of  the  city  government  will 
be  tied  by  the  contract  into  which  it  has  entered,  and  future 
change  and  improvement  may  be  prevented  by  the  voluntary 
surrender — in  effect,  in  perpetuity — of  its  own  powers.      On 
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this  ground  the  ordinance  is  void."  This  view,  which  is  un- 
doubtedly sound,  was  approved  by  the  same  court  in  subsequent 
cases.  Milhan  v.  Sharp,  27  N.  Y.  611.  Coleman  v.  Railroad 
Co.  38  lb.  201.     Dillon  on  Munic.  Corp,  §  567. 

Under  section  62,  aupra^  of  the  Cit/ Incorporation  Act,  is  the 
following:  "  The  city  council  or  board  of  trustees  shall  have  no 
power  to  grant  the  use  of,  or  the  right  to  lay  down  any  railroad 
tracks  in  any  street  of  the  city,  to  any  steam  or  horse  railroad 
company,  except  upon  a  petition  of  the  owners  of  the  land  rep- 
resenting more  than  one-half  of  the  frontage  of  the  street,  or 
so  much  thereof  as  is  sought  to  be  used  for  railroad  purposes." 
Eev.  Stat.  223. 

The  bill  alleges,  and  it  is  admitted  by  the  demurrer,  that  no 
petition  of  property  owners  was  presented  to  the  council  as 
required  by  this  provision,  before  the  passage  of  the  ordinance,  at 
the  same  time  or  since.  It  is  unnecessary  to  cite  authorities  to 
show  that  the  condition  to  the  exercise  of  the  power  prescribed 
by  the  statute  must  be  complied  with  is  an  indispensable  pre- 
requisite to  a  valid  execution  of  the  power.  It  is  insisted, 
however,  by  appellee's  counsel,  that  this  provision  has  no  ap- 
plication to  a  case  where  the  railroad  tracks  are  laid  cross- wise; 
that  it  applies  only  when  they  are  laid  lengtliwise.  If  that  had 
been  the  intention,  it  seems  to  us  the  legislature  would,  instead 
of  the  word  "  in,"  have  used  the  words  "  upon  and  along,"  or 
"  along."  It  would  clearly  apply  to  a  curvature  into  a  street, 
because  the  last  clause  is  "representing  more  than  one-half  of 
the  frontage  of  the  street,  or  so  much  thereof  as  is  sought  to  be 
used  for  railroad  purposes."  By  section  2  of  the  ordinance, 
"  The  said  railroad  company  may  cross  any  and  all  intervening 
streets,  alleys  and  railroad  tracks,  upon  or  along  the  line  of 
said  route."  Clearly  by  this  they  were  authorized  not  only  to 
curve  into,  and  for  necessary  distances,  run  along  a  street. 

It  is  unnecessary  to  discuss  this  question  further,  because  the 
ordinance  is  clearly  void  upon  the  grounds  of  a  deles^tion  by 
the  council  of  powers  confided  bj  the  law  to  that  body  in  trust, 
and  the  authority  purported  to  be  given  as  a  condition  upon 
which  all  the  privileges  were  granted,  that  the  railroad  com- 
pany  mentioned  in  the  ordinance,  should  contract  with  other 


FiEST  District — ^March  Term,  1880.       185 

Hickey  v.  C.  &  W.  Ind.  R.  R.  Co. 

companies  for  the  use  of  the  tracks,  upon  such  terms  as  such 
companies  might  agree  upon,  without  reserving  to  the  city  any 
power  of  revocation  or  alteration,  and  without  limitation  as  to 
time;  thus  providing  for  the  abrogation  of  some  of  the  powers 
of  the  city  council  so  held  in  trust  for  the  benefit  of  the 
public. 

The  railroad  company  having  no  power  under  its  own  char- 
ter to  construct  its  railway  in  the  city  of  Chicago  without  the 
consent  of  the  latter,  given  in  conformity  with  its  own  charter, 
and  the  consent  relied  upon  being  void,  it  therefere  follows 
that  said  railroad  company  is  proposing  and  threatening  to  do 
the  acts  complained  of  without,  or  in  excess  of  its  powers.  In 
such  a  case  a  court  of  equity  has  jurisdiction  to  interpose  by 
injunction.  As  early  as  the  case  of  Smith  v.  Bangs,  15  111. 
400,  the  Supreme  Court,  by  Treat,  C.  J.,  laid  down  this  rule: 
*'  So  a  court  of  equity  has  jurisdiction  to  interpose  by  injunction 
where  public  officers,  under  a  claim  of  Hght,  are  proceeding 
illegally  to  impair  the  rights  or  injure  the  property  of  individ- 
uals or  corporations,  or  where  it  is  necessary  to  prevent  multi- 
plicity of  suits.''  Citing  The  Mohawk  &  Hudson  R  R.  v. 
Artcher,  6  Paige,  83;  Oakley  v.  The  Trustees  of  Williamsburgh, 
lb.  262;  Belknap  v.  Belknap,  2  Johns.  C.  R  463;  Frewin  v, 
Lewis,  4  Mylne  &  Craig,  249.  It  is  so  where  such  officers  as- 
sume the  right,  but  act  without  authority  of  law,  or  in  excess 
of  such  authority.  Drake  v.  Phillips,  40  111.  393 ;  Town  of 
Ottawa  V.  Walker,  21  111.  605;  Carter  v.  Chicago,  57  111.  283. 

The  same  rule  applies  to  local  officers  acting  without  or  in 
excess  of  the  authority  gf  law,  in  the  opening  of  roads.  Mc- 
Intyre  v.  Storey,  80  111.  127;  Frizell  v.  Rogers,  82  lb.  109. 

The  same  principles  apply  to  private  corporations  acting  un- 
der authority  of  law.  In  the  case  of  Cobb  v.  I.  &  St.  L.  K.  R 
&  Coal  Co.  68  111.  235,  Mr.  Justice  Walker,  in  an  excellent  opin- 
ion, says:  "  Again,  the  laying  a  track  on  his  land  and  main- 
taining it  there,  is  a  permanent  injury,  and  when  used  for  the 
purpose  of  continually  removing  his  soil  and  sand,  becomes  a 
nuisance,  and  must  produce  irreparable  injury.  But  in  cases 
of  this  character  courts  of  equity  have  acted  on  broader  prin- 
ciples, and  have  adopted  as  a  rule  that  ao  injunction  will  be 
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granted  to  prevent  a  railway  company  from  exceeding  the  pow- 
ers granted  in  their  charter.  River  Dun  Nav.  Co.  v.  Korth  M. 
Railway,  1  Eng.  R.  Cases,  135;  Hyde  v.  Great  "Western  Rail- 
way, lb.  567;  Agar  V.  Regents  Canal  Co.  Cooper's  R  77.  The 
courts  do  not  require,  where  the  effort  is  manifested  by  a  rail- 
way company  to  wrongfully  appropriate  property  or  force  their 
structures  to  places  not  authorized,  that  there  should  be  a  want 
of  remedy  at  law."  And  the  court  proceeds:  "In  Sanford  v. 
The  Railway,  24  Penn.  R.  378,  it  was  said:  If  corporations 
go  beyond  the  powers  which  the  legislature  has  given  them, 
and  in  a  mistaken  exercise  of  those  powers  interfere  with  the 
property  of  individuals,  the  court  is  bound  to  interfere  by  in- 
junction, or  otherwise,  as  the  case  may  require." 

In  a  standard  work  is  the  following:  "  In  regard  to  injunc- 
tions affecting  railway  companies,  courts  of  equity  have  de- 
clined to  assume  the  control  of  railway  constiniction.  But 
such  companies  may  he  restrained  from  taking  land  after  their 
statutory  powers  have  ceased,  and  from  doing  other  acts  ex- 
ceeding their  powers."  2  Story's  Eq.  Jur.  (Perry's  Ed.)  §  1556. 
The  bill  in  this  case  contains  some  eighty-two  complain- 
ants. This  multiplicity  of  plaintiffs,  while  it  tends  to  obscure 
the  merits  and  embarrass  the  remedy,  was  dictated  doubtless 
by  the  fear  of  the  suit  being  quietly  disposed  of  by  settlement 
with  plaintiffs,  if  there  were  but-few  of  them.  As  to  thirty-five 
of  these  plain tifi^,  the  bill  shows,  by  its  statements,  their  owner- 
ship, respectively,  of  real  estate  which  the  railroad  company 
proposes  under  said  ordinance  to  take  and  enter  upon ;  or  which 
is  so  located  as  to  be  specially  injured  by  the  construction  of 
the  railroad  within  the  city  under  said  ordinance.  As  to  these, 
the  bill  shows  a  clear  case  for  the  interposition  of  equity  by  in- 
junction, on  the  ground  that  the  act  threatened  would  be  in 
excess  of  the  power  of  the  corporation;  the  entry  upon  plain- 
tiffs' lands  would  not  be  a  mere  trespass,  but  a  continuing  per- 
manent injury  to  the  owners  of  land  to  be  taken,  and  those 
whose  premises  were  so  situated  as  that  they  would  receive  spe- 
cial injury  from  the  construction  of  the  railroad,  are  equally 
entitled  to  the  relief  sought.  As  to  the  other  plaintiffs,  in  re- 
spect to  whose  property  they  "  would  be  more  or  less  injured," 
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we  do  not  think  the  bill  shows  any  case.  There  must  be  some 
ppecial  injury.  Milhan  v.  Sharp,  aujyraj  and  this  must  be 
shown  by  facts  stated. 

The  bill,  although  it  prays  that  said  ordinance  be  declared 
void,  is,  a  mere  bill  for  an  injunction.  Weaver  v.  Poyer,  70  Ills. 
597.  It  was  demnrred  to  for  multifariousness  and  want  of 
equity.  The  court  sustained  the  demurrer;  but  the  record 
does  not  disclose  on  what  ground.  This  was  a  mere  interlocu- 
tory order.  No  opportunity,  so  far  as  the  record  shows,  was 
given  plaintiffs  to  amend  by  striking  out  the  names  of  part  of 
the  plaintiffs,  but  the  court  dismissed  the  bill  for  want  of  equi- 
ty. We  think  the  bill  as  to  the  thirty-five  plaintiffs,  made  a  case 
tor  an  injunction.  It  was  argued  by  appellee's  counsel,  that  the 
joinder  of  several  plaintiffs  who  owned  land  in  severalty,  nec- 
essarily made  the  bill  bad  for  multifariousness.  We  do  not 
agree  with  the  learned  counsel.  As  stated  before,  the  bill  was 
solely  for  an  injunction.  The  injury  against  which  relief  was 
sought,  was  identically  the  same  as  to  all  the  plaintiffs;  and  it 
was  asked  upon  the  same  ground.  Whatever  the  rule  may  be 
in  other  states,  in  this  state  it  is  settled  that  if  several  proper- 
ty owners  seek  relief  against  the  same  injury  upon  the  same 
ground,  a  bill  in  which  they  join  as  plaintiffs  will  not  be  re- 
garded as  multifarious.  Harward  v.  St.  Clair  Drainage  Co, 
61  Ills,  130;  re-affirmed  in  Carbon  Coal  Co.  v.  Blanchard  et  al. 
54.  Ills.  241.  The  bill  was  therefore  well  brought  as  to  all 
plaintiffs  whose  land  was  about  to  be  taken  or  suffer  special  in- 
jury by  the  construction  of  the  said  railroad  within  the  city.  As 
to  the  other  plaintiffs,  no  case  is  stated  within  the  jurisdiction 
of  the  court,  though  they  asked  relief  against  the  same  injury 
upon  the  same  ground.  It  is  true,  that  a  bill  is  ordinarily 
open  to  the  objection  of  multifariousness  which  contains  two 
distinct  subject-matters,  wholly  disconnected  with  each  other, 
bnt  that  is  not  this  case,  yet  even  in  that  case,  if  one  of  them  be 
clearly  without  the  jurisdiction  of  a  court  of  equity  to  redress. 
the  better  rule  is,that  the  court  will  treat  the  bill  as  if  it  were  sin- 
gle, and  proceed  with  the  otlier  matter  over  which  it  has  juris- 
diction, as  if  it  constituted  the  sole  object  of  the  bill.  Story's 
Eq.  PI.  Sec.  283.     Krye  v.  Moore,  1  Simons  &  Stuart,  61 ;  Dew 
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V.  Clark,  lb.  106;  Varick  v.  Attorney-General,  6  Paige,  137, 
160;  Pringle  v.  Cook,  3  Younge  &  Coll.  660. 

Being  of  opinion  that  the  court  below  erred  in  dismissing 
the  bill  for  want  of  equity,  that  decree  will  be  reversed,  and 
the  cause  remanded  for  further  proceedings. 

Beversed  and  remanded. 


)    6471 

nSs  Amanda  E.  Heebey 

'    S3dJ 

6      188  ^* 

^  ^805  Emil  C.  Schaedel, 


1.  Pbactice— Bill  of  ExcEPrioisra.— The  actioo  of  the  court  in  over- 
raling  a  motion  to  quash  a  writ  of  ceftiorari  can  only  be  brought  to  the  no- 
tice of  this  court  by  a  bill  of  exceptions.  Recitals  by  the  clerk  in  the  record 
are  not  sufficient. 

2.  Appeal— Only  from  final  juDaMENTS. — ^This  court  can  only  re- 
view final  orders,  judgments  and  decrees  of  the  court  below.  The  overrul- 
ing of  a  motion  to  quash  a  writ  of  certiorari  is  not  such  a  final  disposition  of 
the  case  as  may  be  appealed  from. 

Ebrok  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
A.  MosAN,  Judge,  presiding.    Opinion  filed  March  29,  1880. 

This  suit  was  commenced  by  Amanda  E.  Hersey  against 
Emil  C.  Schaedel,  before  a  justice  of  the  peace  of  Cook  county, 
where  the  plaintiff  recovered  a  judgment  for  $160  and  costs. 
On  petition  of  the  defendant,  a  writ  of  certiorari  was  issued 
to  remove  said  cause  into  the  circuit  court,  and  thereupon 
the  plaintiff  moved  to  quash  said  writ,  on  the  ground  of  the 
insufficiency  of  the  defendant's  petition  therefor.  This  motion 
being  overruled,  no  furtlier  proceedings  were  had  in  the  court 
below,  and  the  cause  is  brought  to  this  court  by  writ  of  error. 
The  only  error  assigned  is,  the  decision  denying  the  motion  to 
quash  the  writ  of  certiorari. 

Mr.  William  B.  Bbadford,  for  plaintiff  in  error. 
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Mr.  John  C.  Eichbebo,  for  defendant  in  error. 

Batley,  p.  J.  The  record  in  this  case  contains  no  bill  of 
exceptions,  and  although  the  clerk  has  recited  as  a  part  of  the 
proceedings,  that  a  motion  to  qnash  the  writ  was  interposed 
and  overruled,  and  that  an  exception  to  snch  decision  was  taken, 
finch  matters  can  be  made  a  part  of  the  record,  so  as  to  be  sub- 
ject to  review  in  an  appellate  court  only  by  bill  of  exceptions. 
Van  Cott  V.  Sprague,  6  Bradwell,  99. 

But  there  is  another  insuperable  obstacle  in  the  way  of  our 
entertaining  jurisdiction  of  this  cause  or  considering  the  error 
assigned,  growing  out  of  the  fact  that  no  final  judgment  has 
been  rendered  by  the  court  below.  This  court  can  only  review 
final  orders,  judgments  and  decrees  of  the  circuit  court.  The 
order  denying  the  motion  to  quash  the  writ  of  certiorari  did  not 
finally  dispose  of  the  case,  nor  did  it  constitute  a  final  deter- 
mination of  any  of  the  rights  of  the  parties  litigant.  It  merely 
retained  the  cause  for  trial  de  novOj  and  until  such  trial  is  had, 
resulting  in  a  final  judgment,  or  the  cause  is  otherwise  finally 
disposed  of,  it  cannot  be  brought  to  this  court  by  appeal  or  writ 
of  error.  Benevolent  Association  of  Paid  Fire  Department, 
etc,  V.  Farwell,  5  Bradwell,  240;  Village  of  Jefferson  v.  Bohe- 
mian National  Cemetery  Association,  Id.  230.  The  writ  of 
error  will  therefore  be  dismissed,  at  the  costs  of  the  plaintiff  in 

error. 

"Writ  of  error  dismissed. 


James  Kino 

V. 

Mary  W.  Sea. 


1.  Pracjticb— CuniNG  ERROB  BY  VERDICT.— The  fireneral  role  is  that  a 
verdict  will  aid  a  title  or  cause  of  action  imperfectly  set  oat,  but  not  an 
Imperfect  tiUe  or  cause  of  action;  and  where  the  declaration  does  not  set  out  a 
csLuae  of  action,  the  statute  of  amendments  and  jeofails  does  not  apply. 

2.  Intehdmbnt  atter  verdict. — In  an  action  of  covenant  upon  a  deed, 
the  plea  of  non  est  factum  only  puts  in  issue  the  giving  of  the  deed,  and  it 
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is  not  necesBSLry  for  the  plaintiff  to  prove  the  ayerment  as  to  a  breach,  that 
is  admitted;  therefore  there  can  be  no  intendment  after  verdict  that  proof 
was  made  of  facts  sufficient  to  show  a  breach. 

8.  CovENAKT — Breach. — Where  a  deed  covenanted  against  all  claims 
except  a  certain  incumbrance  of  $10,000,  and  taxes,  etc.,  there  is  no  breach 
of  the  covenant  by  reason  of  unpaid  interest  remaining  due  upon  the  incum- 
brance. The  principal  sum  is  expressly  excepted,  and  this  draws  with  it  the 
unpaid  interest. 

Error  to  tlie  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding.  Opinion  filed  March  29, 
1880. 

Mr.  Edward  W,  Russell  and  Mr.  Eurus  C.  Hall,  for  plain- 
tiff in  error;  that  the  declaration  is  so  defective  it  will  not  sus- 
tain tlie  judgment,  and  error  will  lie,  cited  "Wilson  v.  Meyrick, 
26  111.  34;  Haynes  v.  Lucas,  50  111.  436;  Kipp  v.  Lichtenstein, 
79  111.  358;  Addington  v.  Allen,  11  Wend.  375;  Bartlett  v. 
Crozier,  17  Johns;  Com.  Ins.  Co.  v.  Treas.  Bank,  61  111.  482. 

Mr.  H.  O.  MoDaid,  for  defendant  in  error. 

« 

McAllister,  J.  This  was  an  action  of  covenant,  brought 
by  Mary  W.  Sea,  against  James  King,  in  the  Superior  Court 
of  Cook  county,  upon  a  covenant  against  incumbrances  con- 
tained in  a  deed  of  real  estate,  from  the  latter  to  the  former, 
dated  Aug.  10,  1876.  The  declaration  contains  but  one  count, 
as  follows: 

"  For  that,  whereas,  the  defendants,  on  the  10th  day  of 
August,  1876,  in  the  county  of  Cook  aforesaid,  by  their  deed, 
bearing  date  of  that  day,  and  now  to  the  court  here  shown,  for 
the  consideration  therein  mentioned,  did  grant,  baj;gain  and 
sell  to  the  plaintiff,  her  heirs  and  assigns,  a  certain  parcel  of 
land,  in  the  said  deed  particularly  described,  situate  in  the 
county  of  Cook  aforesaid,  to  have  ftnd  to  liold  the  same  to  the 
plaintiff,  her  heirs  and  assigns  forever;  and  that  the  defendants 
did  by  the  said  deed  covenant  with  the  plaintiff,  her  heirs  and 
assigns,  amongst  other  things,  that  at  the  time  of  the  enseal- 
ing and  delivery  of  the  said  deed,  the  said  parcel  of  land  was 
free  and  clear  from  all  former  or  other  grants,  bargains,  sales, 
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liens,  except  a  certain  mortgage,  given  by  "Willard  N.  Bruner 
and  Charles  E.  Bruner  and  wife,  ta  the  Connecticut  Mutual 
Life  Insurance  Company,  to  secure  the  payment  of  ($10,000) 
ten  thousand  dollars,  on  June  14,  1878,  with  interest  at  the  rate 
of  nine  per  cent,  per  annum,  from  Decenber  14,  1875,  and  al- 
so except  all  taxes  and  assessments  of  every  kind  and  nature 
now  due  on  said  premises,  but  on  the  contrary  thereof,  there 
was  due  on  said  premises  the  sum  of  four  hundred  and  fifty 
dollars  for  interest  upon  the  said  sum  of  ten  thousand  dollars 
above  named,  which  said  sum  of  interest  money  is  still  unpaid, 
and  the  said  parcel  of  land  is  still  chargeable  with  the  payment 
thereof;  and  so  the  plaintiff  saith  that  the  defendants  have  not 
kept  their  covenant  aforesaid,  but  have  broken  the  same,  to  the 
damage  of  the  plaintiff  of  one  thousand  dollars,  and  therefore 
she  brings  suit,  etc." 

The  only  plea  was  non  est  factum. 

The  case  was  tried  by  jury  on  that  issue,  in  the  absence  of 
defendant  or  his  attorney,  and  a- verdict  for  plaintiff,  assessing 
her  damages  at  $499.60,  on  which  the  court  gave  judgment. 

The  defendant  brings  error,  assigning  for  error  that  the  dec- 
laration fails  to  show  a  cause  of  action. 

No  cause  of  action  appears  on  the  face  of  the  count,  because 
it  appears  that  the  interest  on  the  ten  thousand  dollars  alleged 
to  be  unpaid,  and  a  charge  upon  the  premises  was  excepted 
out  of  the  operation  of  the  covenant,  the  same  as  the  principal. 
The  plaintiff  has  stated  facts  subversive  of  her  title  or  cause 
of  action.  Bishop  v.  Hayward,  4  Term.  E.  470.  The  general 
rule  is  that  a  verdict  will  aid  a  title  or  cause  of  action  imper- 
fectly set  out  but  not  an  imperfect  title  or  cause  of  action. 
Where  no  cause  of  action  at  all  is  set  out,  the  statute  of  amend- 
ment and  jeofails,  does  not  apply;  tlierule  is,  as  at  common 
law,  and  error  will  lie.  Neither  will  such  total  defect  be  cured 
by  verdict.  Eushton  v.  Aspinall,  2  Doug.  679;  William  v. 
Turnpike  Co.,  4  Pick.  341 ;  Needham  v.  McAnley,  13  Vermont, 
68;  Carlisle  v.  Weston,  1  Metcalf  26;  Griflan  v.  Piatt,  3  Conn. 
513. 

But  there  is  another  reason  'vvJiy  there  can  be  no  intendment 
here  after  verdict.     Tlie  principle  on  which  such  intendments 
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in  8ome  cases,  will  be  regarded  as  curing  defects  in  the  decla- 
ration after  verdict,  is  this:  where  there  is  any  defect,  imper- 
fection or  omission,  in  any  pleading,  in  substance  or  form, 
which  would  have  been  a  fatal  defect  upon  demurrer,  yet,  if 
the  issue  joined  be  such  as  necessarily  required  at  the  trial, 
proof  of  the  facts  so  defectively  or  imperfectly  stated  or  omit- 
ted, and  without  which  it  is  not  to  be  presumed  that  either  the 
judge  would  direct  the  jury  to  give,  or  the  jury  would  have 
given  the  verdict,  such  defect,  imperfection  or  omission  is  cured 
by  the  verdict.  1  Chit.  PL  673;  Stennell  v.  Hogg,  1  Saunders, 
228  and  notes.  But  defendant  in  error  cannot  invoke  that 
rule,  because  here  the  only  plea  was  Twn  eat  factum.  This  plea 
only  put  in  issue  the  giving  of  the  deed,  and  it  was  not  necessary 
under  it  for  the  plaintiff  to  prove  the  averment  as  to  the 
breach  of  the  covenant;  that  was  admitted.  Gardner  v.  Gard- 
ner, 10  Johns  47;  Legg  v.  Robinson,  7  Wend.  194;  Courcier 
V.  Graham,  1  Ohio,  330.  Therefore  there  can  be  no  intendment 
after  verdict  that  proof  was  made  of  facts  sufficient  to  show 
a  breach.    The  judgment  of  the  court  below  must  be  reversed 

and  the  cause  remanded. 

Reversed  and  remanded. 


EoBERT  E.  Jenkins,  Assignee,  etc. 

V. 

Chicago  and  Northwestern  Eailway  Company. 

1.  Bankruptcy  op  plaintiff— Substitution  of  absigneb— Limita- 
tion.— The  provision  in  the  bankrupt  act  limiting  the  time  in  which  suits 
can  be  brought  by  or  against  an  assignee  in  bankruptcy,  has  no  application 
to  suits  pending  at  the  time  of  the  bankruptcy,  and  wherein  the  assignee  is 
substituted  as  party  plaintiff. 

2.  Construction  of  limitation  in  bankrupt  act.— The  section  of  the 
bankrupt  bank  act  limiting  the  time  to  two  years,  in  which  to  bring  suit  by 
or  against  an  assignee  in  bankruptcy,  relates  merely  to  controversies  between 
the  assignee  and  a  person  claiming  an  adverse  interest  touching  some  prop- 
erty or  rights  of  property  transferable  to  or  vested  in  the  assignee. 

Ebrob  to  the  Superior  Conrt  of  Cook  county;  tlie  Hon. 
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Joseph  E.  Gaby,  Judge,  presiding.    Opinion  filed  March  29, 
1880. 

This  was  an  action  of  trover,  commenced  on  the  16  th  day  of 
July,  1872,  by  George  R.  Noyes  and  William  D.  Messenger 
against  the  Chicago  and  North  Western  Railway  Company,  to 
recover  damages  for  the  alleged  conversion  of  a  quantity  of  paper 
the  property  of  the  plaintiffs,  of  the  value  of  $2,000.  The  declar- 
aration  was  filed  July,  24, 1872,  and  on  the  seventh  day  of 
August  following  the  defendant  appeared  and  pleaded.  No 
further  proceedings  were  had  in  the  cause  until  April  1, 1878, 
except  that  on  the  8th  day  of  April,  1874,  it  was  called  for 
trial,  and  passed  in  consequence  of  the  defendant's  attorneys 
being  engaged  in  the  trial  of  a  cause  in  another  court.  On  the 
Ist  day  of  April,  1878,  by  agreement  of  the  parties,  the  cause 
was  submitted  to  the  court  for  trial  upon  the  issues  then  joined, 
without  the  intervention  of  a  jury,  and  passed.  On  the  12th 
day  of  the  same  month,  the  defendant,  by  leave  of  the  court, 
filed  a  jiieA puis  darrein  continuance^  averring  that  the  plain- 
tiffs, on  tlie  23d  day  of  July,  1874,  on  a  petition  filed  against 
them  in  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Illinois,  were  adjudicated  bankrupts;  that  on 
the  same  day  Robert  E.  Jenkins  was  duly  appointed  assignee 
of  their  estate,  and  accepted  said  trust,  and  received  from  the 
register  in  bankruptcy  a  deed  of  assignment,  conveying  and 
assigning  to  him  said  estate,  and  that  the  cause  of  action  for 
which  this  suit  was  brought  thereby  passed  to  said  assignee. 

On  the  same  day,  said  assignee  appeared  and  filed  certified 
copies  of  the  order  of  adjudication  of  bankruptcy,  the  order  ap- 
pointing him  assignee  and  his  assignee's  deed,  and  also  a  pe- 
tition praying  to  be  substituted  in  place  of  said  Noyes  and  Mes- 
senger as  plaintiff,  and  to  be  allowed  to  prosecute  the  suit  in 
hie  own  name,  for  the  use  of  Joseph  A.  Sleeper,  to  whom  he 
had  sold  and  assigned  the  claim  and  cause  of  action  in  suit. 
An  order  was  afterwards  entered  granting  the  prayer  of  said 
petition,  and  thereupon  tlie  defendant  filed  several  pleas  in  bar. 
The  only  question  arising  upon  this  appeal  relates  to  the 
second  of  said  pleas,  which  is  as  follows: 

Voi.  VI.         u 
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^^  And  for  a  further  plea  in  this  behalf,  the  defendant  Bays 
that  the  plaintiff  ought  not  to  have  his  aforesaid  action  against 
it,  the  defendant,  because  it  says  that  the  several  supposed 
causes  of  action  in  the  said  declaration  mentioned,  did  not,  nor 
did  any  or  either  of  them  accrue  to  the  said  plaintiff  at  any 
time  within  two  years  next  before  the  commencement  of  this, 
his  said  suit,  in  manner  and  form  as  the  plaintiff*  has  above 
complained  against  it,  the  defendant,  in  and  by  his  said  amended 
declaration  mentioned.  And  this  the  defendant  is  ready  to 
verify;  wherefore  it  prays  judgment,  if,  the  said  plaintiff,  ought 
to  have  his  said  action  against  it,  etc." 
To  this  plea  the  assignee  filed  the  following  replication: 
"  And  for  a  replication  to  the  said  plea  of  the  said  defendant 
by  it  secondly  above  pleaded,  the  said  plaintiff  says  preclxidi 
non^  because  it  says,  that  the  said  action  accrued  to  the  said 
George  R.  Noyes  and  William  D.  Messenger  within  two  years 
of  the  commencement  of  their  suit  against  the  said  defendant, 
and  in  which  suit  the  said  plaintiff,  as  assignee  of  the  said 
Xoyes  and.  Messenger,  has  been  substituted  as  plaintiff  in  the 
name  and  stead  of  the  said  Noyes  and  Messenger,  since  they 
were  adjudicated  bankrupt.  And  this  the  said  plaintiff  prays 
may  be  inquired  of  by  the  country,  etc." 

To  this  replication  the  defendant  demurred,  which  demurrer 
was  sustained  by  the  court,  and  said  assignee  electing  to  abide 
by  his  replication,  judgment  was  entered  on  the  demurrer  in 
favor  of  the  defendant  for  costs.  To  reverse  said  judgment 
this  appeal  is  prosecuted. 

Messrs.  Sleeper  &  Whiton,  for  plaintiff  in  error;  that  the 
limitation  clause  applies  only  to  suits  begun  by  or  against  the 
assignee,  and  not  to  pending  actions  where  the  assignee  is  sub- 
stituted as  plaintiff,  cited  Kane  v.  Pilcher  7  B.  Mon.  651;  Jud- 
son  V.  Lathrop,  6  La.  An.  687;  Lotting  v.  Fassman,  17  N.  B'y 
Reg.  183;  Walker  v.  Towner,  17  N.  B'y  Reg.  285;  Steele  v^. 
Moody,  17  N.  B'y  Reg.  558 ;  Wilt  v.  Stockton,  15  K  B'y  Reg. 
23;  Norton  v.  Villebeuve,  13  N.  B'y  Reg.  304;  Holbrooke. 
Brenner,  31  111.  502;  Stevens  v.  Hauser,  39  K  Y.  302;  Re 
Masterton,  4  N.  B'y  Reg.  180 ;  Sedgwick  v.  Casey,  4  N.  B'jr 
Reg.  161;  Dubois  v.  Anderson,  6  N.  B'y  Reg.  145. 


First  District — March  Term,  1880.       195 

Jenkins  v.  C.  &  N.  W.  R.  R.  Co. 

The  application  of  the  assignee  to  be  admitted  to  prosecute 
ft  pending  action,  was  not  the  commencement  of  a  suit  by  him: 
Kane  v.  Pilcher,  7  B.  Mon.  651;  Morris  v.  Swartz,  10  IST.  B'j 
Keg.  305;  Morris  v.  Swartz,  37  Tex.  13. 

The  assignee  was  only  nominal  plaintiff,  and  hence  this  is  not 
a  suit  between  an  assignee  and  a  third  party:  Eev.  Stat.  Chap. 
33,  §  19;  Caton  v.  Harmon,  1  Scam.  581 ;  Buckmaster  v.  Beames, 
3  Gilm.  1;  Triplett  v.  Scott,  12  111.  137;  Smith  v.  Kobinson,  11 
111.  119;  Elobertson  v.  Co.  Commissioners,  6 Gilm.  559;  Jenkins 
V.  Pope,  1  111.  Syn.  Eep.  301. 

If  this  were  a  new  suit  commenced  by  the  assignee  for  the 
use  of  another,  the  statute  wonld  be  no  bar:  Judsonv.  Lathrop, 

6  La.  An.  587;  Foster  v.  Wright,  60  Me.  109;  Stone  v.  Hubbard, 

7  Cash.  595 ;  Drury  v.  Vannavar,  5  Cash.  442:  Morris  v.  Swartz, 
10  IS.  B'y  Eeg.  305. 

Mr.  A.  M.  Heeeington,  for  defendant  in  error;  that  the  lim- 
itation section  applies  in  this  case,  cited  Bailey  v.  Glover,  21 
Wall.  342. 

The  cause  of  action  accrues  to  the  assignee  at  the  time  of 
the  execution  of  the  assignment,  and  the  limitation  begins  to 
run  from  that  time:  Lathrop  v.  Drake,  30  Leg.  In  tell.  141 :  Cog- 
dell  V.  Exum,  10  B'y  Eep.  327. 

The  limitation  applies,  although  the  suit  is  in  the  name  of 
the  assignee  for  the  use  of  another:  Pike  v.  Lowell,  32  Me. 
245. 

If  the  claim  of  the  assignee  is  barred,  it  cannot  be  revived 
by  assignment  to  another:  Cleveland  v.  Boreman,  24  N.  Y. 
613. 

A  cause  of  action  arises  when  the  plaintiff  has  a  right  to  sue 
"the  defendant:  Hyman  v.  Bayne,  83  111.  256. 

After  assignment  the  assignee  can  alone  maintain  a  suit: 
Barstow  v.  Adams,  2  Day,  70;  Fales  v.  Tliompson,  1  Mass.  34. 

To  maintain  trover  the  plaintiff  must  have  a  right  of  prop- 
erty as  well  as  a  right  of  possession  at  the  time  of  the  alleged 
conversion:  Ridmond  v.  Gould,  7  Blackf.  361;  Forth  v.  Pens- 
Ij-,  82  111.  152;  Knight  v.  Cheney,  5  B'y  Rep.  305;  Risley  v. 
Fellows,  5  Gilm.  531 
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The  declaration  should  show  the  title  of  the  assignee  to  th 
property,  and  the  proceedings  by  which  he  derived  it:  In  re 
Wright,  4  N.  B'y  Eeg.  627 ;  Schnman  v.  Flickenstein,  76  K 
By  Keg.  224. 

Bailey,  P.  J.  This  suit  was  brought  something  more  than 
two  years  before  the  commencement  of  the  proceedings  in 
bankruptcy,  and  was  pending  at  the  time  those  proceedings 
were  instituted.  The  assignee  was  substituted  as  plaintiff, 
under  and  in  pursuance  of  the  following  provision  of  section 
5047  of  the  revised  statutes  of  the  United  States^  viz: 

^^  If  at  the  time  of  the  commencement  of  the  proceedings  in 
bankruptcy,  an  action  is  pending  in  the  name  of  the  debtor  for 
the  recovery  of  a  debt  or  other  thing  which  might  or  ought  to 
pass  to  the  assignee  by  the  assignment,  the  assignee  shall,  if 
he  requires  it,  be  admitted  to  prosecute  the  action  in  his  own 
name,  in  like  manner  and  with  like  effect  as  if  it  had  been 
originally  commenced  by  him." 

The  defendant,  by  its  second  plea,  seeks  to  avail  itself  of  the 
limitation  provided  in  section  5057  of  said  statutes,  which  is 
as  follows: 

^^  Xo  suit,  either  at  ;law  or  in  equity,  shall  be  maintainable 
in  any  court  between  an  assignee  in  bankruptcy  and  a  person 
claiming  an  adverse  interest,  touching  any  property  or  rights 
of  property  transferable  to  or  vested  in  such  assignee,  unless 
brought  within  two  years  from  the  time  when  the  cause  of 
action  accrued  for  or  against  such  assignee.  And  this  pro- 
vision shall  not  in  any  case  revive  a  right  of  action  barred  at 
the  time  when  an  assignee  is  appointed." 

We  are  of  the  opinion  that  this  section  has  no  application  to 
the  present  case.  By  its  terms,  it  applies  only  to  cases  where 
the  suit  is  not  hrougTvt  within  two  years  from  the  time  when 
the  cause  of  action  accrues  in  favor  of  the  assignee.  The 
question  then  is,  when  must  this  suit  be  deemed  to  have  been 
brought,  within  the  meaning  of  said  section?  Section  5047, 
under  which  this  substitution  took  place,  treats  only  of  actions 
fending  at  the  time  of  the  commencement  of  the  bankruptcy 
proceedings,  and  in  pursuance  of  its  provisions  the  assignee 
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was  admitted  to  prosecute  in  his  own  name  b, pending  action: 
not  to  commence  a  new  one.  The  present  suit,  notwithstanding 
the  change  of  parties,  is  identical  with  the  one  commenced  by 
Noyes  and  Messenger  before  their  bankruptcy.  The  defendant 
is  in  court,  not  by  virtue  of  any  new  process  or  appearance, 
but  by  virtue  of  the  process  served  and  appearance  entered 
in  the  original  suit.  That  suit  was  neither  abated  nor  discon- 
tinued by  the  bankruptcy  and  the  substitution  of  the  assignee. 
Hammond,  assignee,  etc.  v.  Bice,  18  Vermont,  353;  Wise, 
assignee,  etc.  v.  Decker,  1  Cranch,  C.  C.  190. 

In  Kane  v.  Pilcher,  7  B.  Mon.  651,  it  was  held  that  the  pro- 
vision in  the  bankrupt  act  of  1841,  limiting  the  time  in  which 
suits  could  be  brought  by  or  against  an  assignee  in  bankruptcy 
to  two  years,  had  no  application  to  suits  pending  at  the  time 
of  the  bankruptcy.  We  are  referred  to  the  case  of  Cogdell  v. 
Exum,  69  N.  C.  464,  as  holding  a  contrary  doctrine.  That 
was  a  suit  commenced  by  the  bankrupt  in  his  own  name  after 
the  adjudication  of  bankruptcy^  and  so,  was  not  an  action 
pending  at  the  time  of  the  commencement  of  the  bankruptcy 
]>roceedings.  The  assignee,  after  the  expiration  of  two  years 
from  the  date  of  his  appointment,  interposed  and  was  substi- 
tuted as  plaintiff,  and  it  was  held  that  his  substitution  did  not 
have  the  effect  to  relate  back  to  the  date  of  the  ox)mmencement 
of  the  suit  by  the  bankrupt,  so  as  to  defeat  the  limitation. 
We  see  no  conflict  between  this  case  and  that  of  Kane  v.  Pil- 
cher. At  the  time  of  the  commencement  of  the  suit,  the  inter- 
est which  the  bankrupt  had  formerly  in  the  claim  sued  on 
was  vested  in  his  assignee,  and  he  was  a  mere  stranger  to  the 
sabject-matter  of  the  litigation.  It  has  never  been  held  that 
the  substitution  of  the  real  party  in  interest  as  plaintiff  in  a 
suit  brought  by  one  who  had  no  right  to  litigate,  would  relate 
back  to  the  commencement  of  the  suit  so  as  to  defeat  the  bar 
of  the  statute.  It  is  only  where  there  is  a  change  of  interest 
pendente  Ute^  that  the  assignee  may  avail  himself  of  a  suit 
commenced  by  his  assignor. 

Bat  there  is  another  reason  why  said  section  5057  cannot 
apply  to  this  case.  That  section  relates  merely  to  controver- 
sies between  the  assignee  and  a  person  claiming  an  adverse 
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interest,  touching  Bome  property  or  rights  of  property  trans- 
ferable to  or  vested  in  the  assignee.  This  suit  is  not  a  contro- 
versy touching  any  specific  property  or  rights  of  property;  nor 
is  the  defendant  an  adverse  claimant  within  the  meaning  of  the 
statute.  .  The  suit  is  brought  to  recover  damages  for  the  con- 
version of  property,  and  not  to  recover  the  property  itself.  The 
defendant  is  not  in  the  position  of  one  setting  up  an  adverse 
claim  to  such  damages,  but  of  one  merely  denying  that  any 
damages  have  accrued.  There  are  numerous  authorities  holding 
that  the  limitation  provided  in  said  section  has  no  application 
to  suits  of  this  character. 

In  re  Conant,  5  Blatch.  54,  Nelson,  J.,  discussing  the  cor- 
responding section  of  the  Bankrupt  Act  of  1841,  says:  "  It  is 
obvious,  from  a  careful  perusal  of  this  section,  that  the  limita- 
tion applies  only  to  suits  growing  out  of  disputes  in  respect  to 
property  and  rights  of  property  of  the  bankrupt,  which  come  to 
the  hands  of  the  assignee,  and  to  which  adverse  claims  existed 
while  in  the  hands  of  the  bankrupt,  and  before  the  assign- 
ment." In  Sedgwick,  assignee,  etc.  v.  Casey,  4  Kat.  Bank. 
Eeg.  496,  suit  was  brought  by  the  assignee  to  recover  for  wages 
due  the  bankrupts,  on  an  agreement  between  them  and  the 
defendant,  and  it  was  held  that  said  limitation  had  no  applica- 
tion to  such  suit.  In  the  opinion,  Blatchford,  J.,  after  reciting 
the  section  in  question,  says:  '^This  suit  does  not  fall  within 
that  provision.  It  is  a  suit  merely  to  collect  a  debt  or  enforce 
the  payment  of  money  due  on  a  contract.  Tlie  plaintiff  dues 
not  claim  an  interest  adverse  to  the  defendant  in  or  touching 
any  property  or  right  of  property  of  the  bankrupts,  transferable 
to  or  vested  in  the  plaintiff  as  their  assignee,  nor  does  the  de- 
fendant claim  any  interest  adverse  to  the  plaintiff  in  or  touch- 
ing any  such  property  or  right  of  property.  The  defendant 
claims  no  ownership  of,  or  title  to,  the  debt  or  contract  which 
the  plaintiff  is  seeking  to  enforce  against  the  defendant.  Xor 
does  the  plaintiff  claim  any  ownership  of,  or  title  to,  any  spe- 
cific property  or  right  of  property  as  having  passed  to  liiiu  by 
virtue  of  his  appointment,  which  the  defendant  also  claims  to 
own.  Nor  does  the  defendant  claim  any  ownership  of,  or  title 
to,  any  specific  property  which  belonged  to  the  bankrupts. 


I 
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The  limitation  of  two  years  applies  only  to  such  controversies." 
See,  also,  Davis  v.  Anderson,  6  Nat  Bank.  Reg.  145;  Latting 
V.  Fassman  et  al.  17  Id.  183;  Smith  v.  Crawford,  9  Id.  38;  Carr 
V.  Lord,  29  Me.  61. 

Applying  these  principles  to  the  pleadings  in  this  case,  we  are 
of  the  opinion  that  the  replication  is  defective,  but  that  the  de- 
murrer should  have  been  carried  back  and  sustained  to  the  plea. 
The  replication,  by  seeking  to  tender  an  issue  of  fact,  assumes 
the  applicability  to  controversies  of  this  character,  of  the  lim- 
itation sought  to  be  invoked  by  the  plea.  It  is  in  the  nature 
of  a  confession  and  avoidance.  It  seeks  to  meet  the  allegation 
that  the  cause  of  action  did  not  accrue  to  the  assignee  within 
two  years  next  before  the  commencement  of  his  suit,  by  aver- 
ring that  the  suit  was  commenced  by  the  bankrupts,  and  that 
the  cause  of  action  accrued  to  them  within  two  years  next  prior 
to  the  commencement  of  their  action,  and  that  the  assignee 
had  been  substituted  for  them  since  the  adjudication  of  bank- 
ruptcy. We  are  unable  to  perceive  how  it  can  be  material 
whether  the  cause  of  action  accrued  to  the  bankrupts  within 
two  years  before  the  commencement  of  an  action  by  them  or 
not  The  two  years'  limitation  has  no  application  to  them. 
They  were  governed  by  the  limitation  provided  by  state  law, 
which  is  five  years.  If  their  suit  was  brought  before  the  com- 
mencement of  the  bankruptcy  proceedings,  and  was  not  barred 
by  iihe  state  law,  the  as6ignee,on  being  substituted  after  adjudica- 
tion,would  stand  in  their  place,  and  be  entitled  to  all  their  rights. 

The  principal  defect  in  the  replication,  however,  is  that  it 
fails  to  aver  whether  the  suit  was  commenced  by  the  bankrupts 
before  or  after  the  adjudication  of  bankruptcy.  This  averment 
\va8  material,  for  if  it  was  commenced  after  the  adjudication, 
then,  under  the  rule  laid  down  in  Cogdell  v.  Exum,  supray  a 
subsequent  substitution  of  the  assignee  would  not  relate  back 
to  the  date  of  the  commencement  of  the  action,  so  as  to  defeat 
tbe  bar  of  the  statute. 

The  plea,  however,  is  clearly  defective.  It  sets  up  a  defense 
which  is  no  bar  to  the  plaintiff's  action,  and  the  court,  on  de- 
ciding the  demurrer,  should  have  held  it  insuflScient  The 
judgment  will  therefore  be  reversed  and  the  cause  remanded. 

Judgment  reversed^ 
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Justus  Ejllian,  Receiver,  etc., 

V. 

John  Hoffman. 

1.  Pledge. — A  pledgee  cannot  become  a  purchaser  at  his  own  sale,  and 
if  he  does  so,  the  sale  will  be  set  aside  at  the  instance  of  the  pledgor,  with- 
out regard  to  the  question  whether  the  sale  was  beneficial  to  the  owner  or 
otherwise. 

2.  Sale  op  stock  pledged  as  collateral  secxtbity. — Where  a  person 
gave  his  note  to  a  bank  and  deposited  with  the  bank  certain  shares  of  stock 
as  security  for  its  payment,  and  upon  maturity  of  the  note  and  its  non-pay- 
ment the  stock  was  sold  to  the  cashier  of  the  bank,  and  the  amount  of  the 
sale  indorsed  upon  the  note  as  payment,  held,  that  the  sale  was  voidable  at 
the  election  of  the  pledgor ;^>ut  if  he  avoided  it,  the  bank  would  still  hold  the 
stock  as  security  for  payment  of  the  note. 

3.  Instruction  as  to  effect  op  sale. — Under  such  a  state  of  facts  it 
was  error  to  instruct  the  jury  that  the  defendant,  in  an  action  against  him 
upon  the  note,  was  entitled  to  set-oif  the  full  value  of  the  securities  at  the 
time  of  sale,  as  this  was  in  effect  telling  the  jury  that  such  sale  was  ipsofac" 
to  aconversiouy  although  it  might  have  been  made  in  good  faith  and  without 
fraud. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Thomas  A.  Moean,  Judge,  presiding.  Opinion  filed  March  29, 
1880. 

Messrs.  Woodbeidge,  Blanke  &  Woodbridge,  for  appellant; 
as  to  the  right  of  the  bank  to  sell  the  stock  upon  non-payment 
of  the  note,  cited  Loomis  v.  Stave,  72  111.  623;  Mo  wry  v.  Wood, 
12  Wis.  413;  Tyler  on  Pawns,  601;  Story  on  Bailment,  §  317. 

If  the  defendant  elects  to  avoid  the  sale,  the  stock  remains 
as  security  for  the  debt;  there  can  be  no  set-off:  Stokes  v. 
Frazier,  72  111.  428;  Middlesex  Bank  v.  Minot,  4  Met.  325; 
Bryan  v.  Baldwin,  7  Lans.  174. 

Mr.  A.  W.  Green,  for  appellee;  that  where  substantial  jus- 
tice has  been  done,  a  judgment  will  not  be  reversed  because  of 
error  in  an  instruction  that  did  nut  affect  the  verdict,  cited 
Beseler  v.  Stephani,  71  111.  400. 
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Where  the  evidence  is  conflicting,  the  verdict  will  not  be 
disturbed:  Hubbard  v.  Rankin,  71  IlL  129;  Plnmmer  v.  Eig- 
don,  78  111.  222. 

Plaintiff  cannot  assign  for  error  an  instniction  given  at  his 
own  request:  O'Neill  v.  Orr,  4  Scam.  1;  Miller  v.  Balthasser, 
78  111.  202. 

"Wilson,  J.  This  was  an  action  of  assumpsit,  brought  by  ap- 
pellant against  appellee,  John  Hoffman,  on  a  promissory  note 
for  $1000,  executed  by  the  latter,  dated  February  7, 1872,  and 
payable  to  the  Oermania  Bank,  three  months  after  date,  with 
interest  at  ten  per  cent.  Attached  to  the  note  was  an  instru- 
ment in  writing  executed  by  Hoffman,  reciting  in  substance 
that  he  had  deposited  with  the  bank  as  collateral  security  to 
the  note,  $1000  of  the  stock  of  the  bank,  and  authorizing  the 
bank,  or  its  agents,  to  sell  the  same  if  default  should  be  made 
in  the  payment  of  the  note  at  maturity,  at  public  or  private 
sale,  without  giving  any  notice  to  Hoffman,  and  to  ap- 
ply so  much  of  the  proceeds  thereof  as  might  be  necessary 
to  pay  the  note. 

There  was  a  verdict  and  judgment  in  the  court  below  for  the 
defendant,  and  the  plaintiff  brings  the  case  here  by  appeal,  and 
assigns  various  errors,  of  which  it  is  necessary  to  consider  only 
one. 

In  December,  1872,  about  seven  months  subsequent  to  the 
maturity  of  the  note,  Hoffman  having  failed  to  pay  the  same, 
the  stock,  by  direction  of  the  president  of  the  bank,  was  put  up  at 
anction  in  the  bank,  and  was  bid  in  by  the  cashier  for  the  sum  of 
$500,  who  subsequently  transferred  it  to  the  bank.  The  $500  was 
endorsed  as  a  credit  on  the  note.  The  testimony  tends  to  show 
that  after  the  maturity  of  the  note,  and  prior  to  the  sale  of  the 
Btock,  Hoffman  was  notified  that  his  note  was  overdue,  and  that 
payment  was  demanded.  Hoffman  denies  that  he  ever  received 
any  notification  or  request  for  payment,  and  testifies  on  the  con- 
trary that  the  stock  was  not  deposited  as  collateral  under  the 
"written  power  of  sale,  but  was  left  with  the  president  of  the 
bank  the  day  after  the  execution  of  the  note,  under  an  indepen- 
dent parol  agreement  to  the  effect  that  at  the  maturity  of  the. 
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note  tlie  president  should  sell  the  stock  and  pay  the  note  with 
the  proceeds;  and  that  sometime  after  the  maturity  of  the  note 
he  was  told  by  the  president  that  the  stock  had  been  sold  and 
the  note  was  cancelled,  and  that  he  need  give  the  matter  no 
further  attention.  These  statements  are  denied  by  the  presi- 
dent and  cashier,  who  testify  that  the  stock  was  deposited  with 
the  bank  at  the  time  the  note  was  given,  as  collateral  to  the 
note,  pursuant  to  the  written  power  of  sale. 

The  sale  of  the  stock  and  the  purchase  by  the  cashier  with 
the  money  of  the  bank,  as  it  seems  to  have  been,  and  its  sub- 
sequent transfer  by  the  cashier  to  the  bank,  was  substantially 
a  sale  to  the  bank,  and  was  voidable  at  the  election  of  Hoff- 
man. The  law  does  not  permit  a  pledgee,  trustee  or  other  per- 
son standing  in  a  fiduciary  relation  to  property,  or  choses  in 
action  committed  to  his  charge,  to  become  a  purchaser  of  the 
same  at  his  own  sale;  and,  as  between  the  parties  and  their 
representatives,  such  sale  will  be  set  aside  at  the  instance  of  the 
owner,  without  regard  to  the  question  as  to  whether  the  sale 
was  beneficial  or  otherwise.  Hoffman  had  his  election  to  treat 
the  sale  as  valid  or  invalid.  If  he  elected  to  treat  it  as  invalid, 
the  stock  was  thenceforth  held  by  the  bank  upon  the  terms  of 
the  original  deposit.  If  on  the  other  hand,  he  elected  to  affirm 
the  sale,  then  he  was  entitled  to  a  credit  on  the  note  for  five  hun- 
dred dollars,  the  proceeds  of  the  sale,  and  no  more.  He  can- 
not treat  the  sale  as  valid  for  one  purpose,  and  as  void  for  another 
purpose;  or  as  was  said  in  Bryan,  Executrix,  v.  Baldwin,  7  Lan- 
sing (JT.  Y.),  174:  "  The  law  will  not  permit  a  party  to  blow  hot 
and  cold." 

In  Stokes  v.  Frazier,  72  111.  42S,  it  was  held  that  the  pledgee 
of  bonds  held  by  him  as  collateral  security  for  the  repayment 
of  money  advanced  by  him  cannot  become  the  purchaser  of 
such  bonds  at  a  sale  made  by  himself  in  default  of  tlie  payment 
of  the  money  to  him,  and  if  he  does  so  purchase,  the  pledgor 
has  the  right  to  treat  the  sale  as  valid  or  to  treat  it  as  void. 
And  if  he  elects  to  treat  the  sale  as  void,  then  the  title  to  the 
bonds  remains  precisely  as  if  no  sale  had  been  made,  with  the 
lien  of  the  pledgee  still  on  them  for  the  amount  of  his  debt. 
And  to  the  same  effect  is  the  case  of  Middlesex  Bank  v.  Miuot, 
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4  Metcalt;  325.  See,  also,  Story  on  Agency,  8th  Ed.  §  211,  and 
notes,  where  the  whole  subject  is  fully  discussed. 

Tested  by  these  principles,  the  third  instruction  given  at  the 
request  of  the  defendant  was  erroneous.  It  is  as  follows:  "  The 
jury  are  instructed  that  if  they  believe  from  the  evidence  that 
the  stock  deposited  with  the  Germania  Bank  by  the  defendant, 
as  collateral  security  for  his  promissory  note  in  evidence,  was 
sold  to  Haller,  who  was  at  that  time  the  cashier  of  said  bank, 
and  by  him  subsequently  transferred  to  said  bank,  and  that  he 
bought  it  as  an  ofScer  of  the  bank,  and  in  fact  for  the  bank, 
then  such  sale  was  not  binding  on  said  defendant,  and  the 
defendant  is  entitled  to  set-off  against  said  note  the  full  value 
of  said  stock  at  the  time  of  sale,  as  it  may  appear  from  the 
evidence."  Instead  of  informing  the  jury  that  if  the  sale  was 
not  binding  on  the  defendant,  he  had  the  right  to  disavow  it 
and  to  reclaim  his  stock  upon  paying  his  note,  the  court  told 
the  jury  that  the  defendant  was  entitled  to  set-off  the  full  value 
of  the  stock  at  the  time  of  the  sale,  without  regard  to  the 
amount  realized  from  the  sale.  This  was,  in  effect,  declaring 
that  because  the  stock  was  sold  to  the  bank  instead  of  a  tliird 
person,  and  might  for  that  reason  be  avoided  by  Hoffman,  it 
was  ipso  facto  a  conversion,  although  it  might  have  been  made 
in  good  faith  and  without  fraud.  If  there  had  been  evidence 
of  fraud  on  the  part  of  the  officers  of  the  bank  in  making  the 
sale,  and  the  instructions  had  embodied  that  hypothesis,  it 
might  have  been  proper;  but  the  instruction  as  given  took 
away  from  the  jury  all  right  to  consider  the  question  of  good 
faith  or  fairness  in  the  transaction,  and  treated  the  purchase, 
if  made  for  the  bank,  as  in  itself  a  fraud  in  fact.  This,  as  has 
been  seen,  was  erroneous. 

It  is  urged  by  appellee's  counsel  that  the  court  below  gave 
an  instruction,  at  the  instance  of  the  plaintiff,  embodying  the 
same  principle  as  that  contained  in  the  defendant's  instruction 
which  we  have  been  considering.  It  is  sufficient  to  say  we  do 
not  think  the  two  instructions  are  identical  in  their  scope  or 
purpose.  The  plaintiff's  instruction  is  in  the  nature  of  a  saving 
clause,  in  which  the  court  was  asked,  in  substance,  that  even  if 
tlie  bank  was  the  purchaser  of  the  stock,  that  fact  would  not 
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entitle  the  defendant  to  a  larger  set-off  than  the  actual  value 
of  the  stock  at  the  time  of  the  sale,  and  that  if  such  value  was 
less  than  the  amount  of  the  principal  and  interest  of  the  note, 
the  plaintiff  would  be  entitled  to  a  verdict  for  the  balance; 
while  the  defendant's  instruction  told  the  jury,  in  effect,  that 
the  mere  fact  that  the  bank  was  the  purchaser  was  equivalent 
to  a  conversion.  But  if  it  were  conceded  that  the  two  instruc- 
tions embodied  a  similar  principle,  we  should  hesitate  in  uphold- 
ing a  verdict  where  the  jury  had  been  clearly  misdirected  as  to 
a  question  of  law  upon  which  the  case  mainly  hinged. 

For  the  error  of  the  court  in  giving  the  defendant's  third 
instruction,  the  judgment  of  the  court  below  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

Beversed  and  remanded. 


James  Walsh,  Impl'd,  etc., 
The  People,  use,  etc. 

1 .  Constable— Liability  of  suhkties.— The  seizure  of  the  goods  of  one 
person  under  color  of  process  agrainst  another,  is  not  a  mere  private  trespass 
of  the  officer,  but  is  official  misconduct,  constituting  a  breach  of  his  official 
bond. 

2.  Illegal  levy — Must  be  shown  that  officer  acted  undeb  writ. 
— In  an  action  against  a  constable  and  sureties  on  his  official  bond,  for  tak- 
ing the  property  of  one  person  under  an  execution  against  another,  it  must 
be  shown  that  the  constable  acted  or  assumed  to  act  in  his  official  capacity, 
by  virtue  of  the  process  in  his  hands. 

Appeal  from  the  County  Conrt  of  Coot  county;  the  Hon. 
Mason  B.  Looses,  Judge,  presiding.     Opinion  filed  March  29, 

1880. 

Messrs.  Allen,  Basmm  &  Allen,  for  appellant;  that  an  ac- 
tion will  not  lie  upon  a  constable's  bond  for  money  collected 
by  him  without  process,  cited  Henckler  v.  County  Court,  27 
111.  39. 
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Sureties  on  a  constable's  bond  are  not  liable  for  a  trespass 
committed  under  color  of  his  oflSce,  nor  for  omission  to  serve 
a  process  which  he  was  not  authorized  to  serve:  Governor  v. 
Hancock,  2  Ala.  728;  State  v.  Brown,  11  Ind.  141;  Dane  v. 
Gilmore,  51  Me.  544;  Commonwealth  v.  Cole,  7  B.  Mon.  250; 
Snapp  v.  Commonwealth,  2  Pa.  St.  49. 

The  recovery  must  be  joint:  Gould  v.  Sternburgh,  69  111. 
531. 

Bailey,  P.  J.  This  was  an  action  of  debt,  brought  in  the 
name  of  The  People  of  the  State  of  Illinois,  for  the  use  of  Lena 
Mascher,  against  Theodore  Worth,  Jacob  Press  and  James 
"Walsh,  on  the  official  bond  of  said  Worth,  as  one  of  the  con- 
stables of  the  town  of  West  Chicago,  in  the  county  of  Cook. 
Only  Press  and  Walsh,  the  sureties  on  the  bond,  were  served 
with  process,  and  subsequently,  on  motion  of  the  plaintiff,  the 
suit  was  dismissed  as  to  said  Press. 

The  only  breach  of  the  condition  of  the  bond  assigned  in  the 
declaration  is,  that  said  Worth,  under  and  by  virtue  of  his 
office  of  constable,  and  by  virtue  of  an  execution  issued  by  a 
justice  of  the  peace  at  the  suit  of  one  Christina  Stromstadt, 
against  the  goods  and  chattels  of  one  August  Mascher, 
8ei2ed,  took  and  carried  away  a  certain  buggy,  the  property 
of  said  Lena  Mascher,  of  the  value  of  $150,  and  converted  and 
disposed  of  the  same  to  his  own  use.  Defendant  Walsh  ap- 
peared and  filed  a  number  of  pleas  whereby  all  the  material 
allegations  of  the  declaration  were  put  in  issue.  On  the  trial 
before  the  court  and  a  jury,  the  issues  were  found  for  the  plain- 
tiff, and  the  debt  assessed  at  the  penalty  of  the  bond,  and  the 
damages  at  $97.50.  The  court,  thereupon,  after  overruling 
defendant  Walsh's  motion  for  a  new  trial,  rendered  judgment 
against  him  on  the  verdict.  From  this  judgment  said  Walsh 
has  appealed,  and  assigns  for  error,  among  other  things,  that 
the  verdict  and  judgment  are  contrary  to  the  law  and  the  evi- 
dance. 

The  point  is  made  that  even  if  Wortli,  the  constable,  had  in 
his  hands  an  execution  against  the  goods  and  chattels  of  Au- 
gust Mascher,  and  levied  the  same  upon  the  property  of  Lena 
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Mascher,  tlie  sureties  on  his  official  bond  would  not  be  liable 
therefor.  In  support  of  this  position,  we  are  referred  to  the 
case  of  State  v.  Conover,  4  Dntcher,  224,  in  which  the  Supreme 
Court  of  New  Jersey,  after  an  elaborate  review  of  the  authori- 
ties, reach  the  conclusion  that  where  a  sheriff  having  an  exe- 
cution against  the  goods  and  chattels  of  one  person,  levies  upon 
and  sells  the  goods  of  another,  it  is  not  a  breach  of  the  condi- 
tion of  his  official  bond,  and  does  not  make  his  sureties  liable 
to  the  party  whose  property  is  taken.  This  is  upon  the  prin- 
ciple that  the  seizure  by  an  officer  of  the  property  of  a  person 
not  named  in  the  writ,  is  not  an  official  act  done  by  virtue  of 
his  office,  but  unofficial,  and  done  by  color  of  the  office,  and  that 
though  the  officer  is  guilty  of  a  tort,  for  which  he  is  liable  as 
an  individual  to  the  party  injured,  he  cannot  be  prosecuted 
therefor  upon  his  official  bond. 

The  foregoing  case,  although  ably  argued,  does  not  seem  to 
us  to  be  supported  by  the  weight  of  authority  in  this  country. 
Among  the  cases  where  the  contrary  doctrine  is  held,  are  the 
following:  Ascher  v.  Noble  et  al.  3  Greenl.  418;  Tracy  v. 
Goodwin,  5  Allen,  409;  Inhabitants  of  Greenfield  v.  Wilson 
et  al.  13  Gray,  284;  Skinner  v.  Phillips,  4  Mass.  69;  The  Peo- 
ple V.  Schuyler,  4  N.  T.  173;  Burnett  v.  McKee,  6  Watts  & 
Serg.  613;  Ohio,  for  use,  etc.  v.  Jennings,  4  Ohio  St.  418;  Hol- 
liman  v.  Carroll,  27  Texas,  23;  Sangster  et  al.  v.  The  Common- 
wealth, 17  Grat.  124;  Harris  v.  Hanson,  11  Me.  241;  Carmack 
V.  The  Commonwealth,  5  Binney,  184;  Forsyth  v.  Ellis,  4  J. 
J.  Marsh.  299;  The  Commonwealth  v.  Stockton,  5  Mon.  192. 
These  authorities  sustain  the  proposition  that  the  seizure  of  the 
goods  of  one  person  under  color  of  process  against  another,  is 
not  a  mere  private  trespass  of  the  officer,  but  is  official  miscon- 
duct, constituting  a  breach  of  his  official  bond.  While  we  are 
inclined  to  the  opinion  that  these  cases  sustain  the  better  doe- 
trine,  the  record  in  this  case  does  not  necessitate  a  decision  of 
the  question. 

On  the  trial,  the  plaintiff,  after  proving  the  official  character 
of  the  constable,  and  the  execution  by  him  and  his  sureties  of 
his  official  bond,  gave  evidence  tending  to  prove  that  said  Lena 
Mascher  was  the  owner  of  the  buggy  in  question;  that  while 
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it  was  standing  in  the  street  in  front  of  her  residence,  it  disap- 
peared, and  that  as  the  result  of  subsequent  search  and  inquiry, 
it  was  traced  into  the  possession  of  Worth;  and  there  is  evidence 
of  admissions  subsequently  made  by  him,  that  he  took  it. 
There  is,  however,  an  entire  absence  of  evidence  either  show- 
ing or  tending  to  show  that  he  took  it  or  assumed  to  take  it 
under  the  execution  mentioned  in  the  declaration,  or  any  other 
execution,  or  that  any  such  execution  as  the  one  averred  in  the 
declaration  ever  in  fact  existed.  Nor  do  we  find  any  evidence 
tending  to  show  that  Worth,  in  taking  the  buggy,  pretended 
or  assumed  to  be  acting  in  his  official  capacity.  One  witness, 
it  is  true,  testifies  to  a  statement  made  by  him  sometime  after- 
wards, that  he  took  the  buggy  for  the  wages  of  a  servant  girl 
who  had  been  working  for  said  Lena  Mascher's  husband,  but 
it  does  not  appear  that  he  claimed  to  have  done  so  as  a  consta- 
ble. So  far  as  appears,  the  taking  of  the  buggy  was  a  mere 
private  trespass,  not  committed  even  under  color  of  office. 
Such  being  the  case,  we  know  of  no  principle  upon  which  the 
sureties  on  his  official  bond  can  be  held  liable. 

In  Turner  v.  Collier  et  al.  4  Heisk.  89,  it  is  held  that  a  sher- 
iff who  collects  money  without  execution,  or  on  an  execution 
functus  qflcioy  is  not  liable  to  a  proceeding  against  him  and 

his  sureties  on  his  official  bond.  In  Commonwealth  v.  Cole  et 
al.  7B.  Mon.  250,  the  Court  of  Appeals  of  Kentucky,  in  discus- 
sing the  question  as  to  how  far  the  sureties  of  a  constable  may 
be  held  liable  for  his  acts,  lay  down  the  rule  as  follows:  >'  As 
by  ^executing  the  official  bond  with  him,  they  have  not  only 
evinced  their  confidence  in  his  capacity  and  other  qualifications 
for  the  office,  but  have  enabled  him  to  assume  the  character 
and  rights  belonging  to  it,  they  may  perhaps  be  justly  held  re- 
sponsible for  such  acts  within  the  general  range  of  his  powers, 
as  (though  without  legal  authority  in  the  particular  instance), 
he  does  in  the  name  and  color  of  his  office,  and  of  the  rights 
incident  to  it;  but  for  acts  which  in  their  nature  are  wholly 
beyond  the  office,  or  for  acts  which,  though  within  the  gen- 
eral powers  of  the  office,  are  neither  actually  authorized  in  the 
particular  case,  nor  pretended  to  be  done  in  virtue  of  official 
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authority;  that  is,  for  acts  done  as  a  private  individual,  they 

cannot  be  made  responsible  oh  the  bond." 

It  is  clear  that  the  verdict  in  this  case  is  wholly  unsupported 

by  the  evidence,  and  the  judgment  will  therefore  be  reversed 

and  the  cause  remanded* 

Judgment  reverBed« 


Silas  C.  Hebbing  etal. 

88    4061  .  _ 

T^  Albebt  Pobitz. 

1.  NoK-surr — Statute  op  limitations. — A  non-suit  is  a  mere  default 
and  neglect  of  the  plaintiff,  and  he  is  allowed  to  begin  his  suit  again.  So  where 
a  plaintiif  had  commenced  his  suit,  and  pending  such  suit,  the  time  limited 
for  bringing  such  action  expired,  and  upon  the  call  of  the  case  the  plaintiff 
failed  to  appear  and  was  non-suited,  held,  that  he  could  again  begin  suit 
within  one  year  from  the  rendering  of  such  non-suit,  and  the  cause  of  action 
was  not  barred  by  the  Statute  of  Limitations. 

2.  Pleading  fokmer  suit. — A  rejoinder  averring  a  suit  brought  in  the 
County  court,  and  dismissal  of  the  same,  if  it  fails  to  allege  that  such  court 
had  jurisdiction  of  the  suhg'ect-matter,  is  obnoxious  to  a  demurrer. 

3.  Practice— Pbbpondkrancb  of  evidence. — It  will  not  do  to  say  as 
a  matter  of  law,  that  there  can  be  no  preponderance  of  evidence  in  favor  of 
the  party  holding  the  a£5rmative,  when  there  are  but  two  witnesses  upon  the 
facts  in  issue,  and  one  testifies  contrary  to  the  other.  In  such  cases  the  court 
or  jury  are  to  judge  of  the  credibility  of  the  witnesses. 

4.  Statutes— Rule  of  construction. — The  words  of  a  statute,  if  of 
common  use,  are  to  be  talcen  in  iheir  natural,  plain,  obvious  and  ordinary 
signification  and  import,  and  if  technical  words  are  used,  they  are  to  be  taken 
in  a  technical  sense,  unless  it  clearly  appears  from  the  context  or  other  parts 
of  the  instrument,  that  the  words  were  intended  to  be  applied  differently  from 
their  ordinaiy  or  their  legal  acceptation. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding.  Opinion  filed  March  29, 
1880. 

Messrs.  Holmes,  Bich  &  !N'oble,  for  appellants;  that  the 
action  was  barred  by  the  Statute  of  Limitations,  cited  Angell 
on  Limitations,  §  323;  Tidd's  Pr.  16. 
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Messrs.  D.  0.  &  0.  W.  Nichols,  for  appellee;  that  the 
judgment  will  not  be  disturbed  unless  against  the  weight  of 
evidence,  cited  Eeynolds  v.  McCormick,  62  111.  412;  Neustadt 
V.  Hall,  58  HI.  172;  Wilson  v.  Bevans,  58  111.  282;  Goodell  v. 
Woodruff,  20  111.  191 ;  0.  &  R  I.  R.  R  Co.  v.  Coal  &  Iron  Co.  36 
111.  60;  C.  &  A.  R  R  Co.  v.  Shannon,  43  111.  338;  Davis  v. 
Hoeppner,  44  HI.  306;  Newman  v.  Lombard  University,  62  111. 
195;  McFerran  v.  Chambers,  64  111.  118. 

Interest  is  recoverable  under  the  common  counts:  Tucker  v. 
Page,  69  111.  183;  McConnel  v.  Thomas,  2  Scam.  313;  1  Chitty's 
PL  358. 

The  copy  of  the  account  filed  with  the  declaration  is  no  part 
of  the  declaration,  and  must  be  preserved  by  bill  of  exceptions: 
Eggleston  v.  Buck,  24  111.  262;  Humphrey  v.  Phillips,  57  111. 
132;  Quincy  Whig  Co.  v.  Tilson,  67  111.  351;  Mo.  Riv.  Tel.  Co. 
V.  Nat  Bank,  74  HI.  217.     , 

As  to  meaning  of  nonsuit:  2  Burr.  Law  Die.  242;  3  Black. 
Com.  376;  3  Chitty's  PI.  910. 

The  action  was  not  barred  by  the  statute:  Roland  v.  Logan's 
Ex.  18  Ala.  314;  Young  v.  Davis,  30  Ala.  219;  Meisse  v. 
McCoy's  Adm'r,  17  Ohio,  229;  Wintermute  v.  Montgomery, 
11  Ohio,  446. 

MgAllisteb,  J.  In  this  case,  the  declaration  was  upon  the 
common  counts  in  assumpsit.  Among  other  pleas  by  defend- 
ants, was  that  of  the  Statute  of  Limitations  of  five  years,  to 
which  plaintiff  replied,  the  bringing  of  a  former  suit  upon  the 
same  causes  of  action  within  that  time,  in  which  he  was  non- 
snited,  averring  that  the  time  limited  from  bringing  such 
action  expired  during  the  pendency  of  that  suit,  and  that  he 
brought  this  present  suit  within  one  year  from  such  nonsuit. 
Defendants,  by  rejoinder,  traversed  tlie  averment  that  plaintiff 
was  nonsuited  in  such  former  suit;  and  by  further  rejoinder, 
averred  that  intervening  said  nonsuit  and  the  bringing  of  this 
present  suit,  plaintiff  brought  an  action  upon  the  same  causes 
of  action  in  the  County  Court  of  Cook  county,  and  volunta- 
rily dismissed  the  same.  To  this  last  rejoinder,  plaintiff 
demurred,  and  the  court  sustained  the  demurrer.     On  the  trial 

Toi.  VI.  14 
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before  the  court  without  jury,  the  plaintiff,  to  sustain  the  issue 
as  to  his  having  been  nonsuited,  offered  in  evidence  the  record 
in  the  former  suit,  being  that  of  the  Superior  Court,  to  which 
defendants  objected;  the  court  overruling  the  objection,  the 
record  was  admitted  in  evidence  and  defendants  excepted. 

That  record  showed  that  the  cause  was  called  for  trial,  and 
defendants  were  present  by  their  attorneys,  but  plaintiff  failed 
to  appear  either  in  person  or  by  attorney,  and  being  three 
times  called,  his  default  was  entered  and  on  motion  of  defend- 
ants' attorneys  the  suit  was  dismissed  and  judgment  went 
against  plaintiff  for  costs. 

The  question  is,  whether  that  was  a  nonsuit  within  the 
meaning  of  Sec.  25  of  the  Statute  of  Limitations,  which  is  as 
follows:  "  In  any  of  the  actions  specified  in  any  of  the  sections 
of  said  act,  if  judgment  shall  be  given  for  the  plaintiff,  and  the 
same  be  reversed  by  writ  of  error  or  upon  appeal,  or  if  a 
verdict  pass  for  the  plaintiff,  and  upon  matter  alleged  in  arrest 
of  judgment,  the  judgment  be  given  against  tlie  plaintiff,  or 
if  the  plaintiff  be  nonsuited,  then  if  the  time  limited  for 
bringing  such  action  shall  have  expired  during  the  pending  of 
such  suit,  the  said  plaintiff,  his  or  her  heirs,  executors  or  admin- 
istrators, as  the  case  may  require,  may  commence  a  new 
action  within  one  year  after  such  judgment  reversed  or  given 
against  the  plaintiff,  and  not  after."    E.  S.  1874,  p.  676. 

The  words  of  a  statute,  if  of  common  use,  are  to  be  taken 
in  their  natural,  plain,  obvious  and  ordinary  signification  and 
import;  and  if  technical  words  are  used,  they  are  to  be  taken 
in  a  tedmical  sense,  unless  it  clearly  appears  from  the  context 
or  other  parts  of  the  instrument,  that  the  words  were  intended 
to  be  applied  differently  from  their  ordinary  or  their  legal 
acceptation.  1  Kent's  Com.  462;  Clark  v.  City  of  Utica,  18 
Barb.  451. 

Sedgwick  says:  "When  technical  words  occur  in  a  statute 
they  are  to  be  taken  in  a  technical  sense,  unless  it  appears  that 
tliey  were  intended  to  be  applied  differently  from  their  ordin- 
ary or  legal  acceptation.  So,  when  legislating  upon  subjects 
relating  to  courts  and  legal  process,  we  are  to  consider  the 
legislature  as  speaking  technically,  unless  from  the  statute 
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itself  it  appears  that  they  made  use  of  the  terms  in  a  more  pop- 
tdar  sense.'*  Sedgwick  Const,  of  Stat.  221;  Merchants  Bank 
V.  Cook,  4  Pick.  405;  Snell  v.  Bridgewater  Manufacturing  Co. 
24  Pick.  296. 

The  word  "  nonsuited"  in  the  above  statute  has  a  well  un- 
derstood technical  meaning,  and  being  employed  in  a  statute 
relating  to  proceedings  in  courts,  it  should  be  taken  in  a  tech- 
nical sense,  there  being  nothing  in  the  context  to  show  to  the 
contrary.  That  meaning  is  "  adjudged  to  have  deserted  the  suit 
by  default  of  appearance  as  plaintiff.  Nonsuit  is  to  deter- 
mine of  record  that  the  plaintiff  drops  his  suit  on  default  of 
appearance  when  called  in  court.  When  a  plaintiff  being  called 
in  court  declines  to  answer,  or  when  he  neglects  to  deliver  his 
declaration  he  is  supposed  to  drop  his  suit;  he  is  therefore  non- 
suited."   Webster's  Diet.  756. 

Blackstone  says:  "  If  the  plaintiff  neglects  to  deliver  a  declar- 
ation for  two  terms  after  defendant  appears,  or  is  guilty  of 
other  delays  or  defaults  against  the  rules  of  law  in  any  subse- 
quent stage  of  the  action,  he  is  adjudged  not  to  follow  or  pur- 
sue his  remedy  as  he  ought  to  do,  and  thereupon  a  nonsuit  or 
non prosequitur  is  entered,  and  he  is  said  to  be  nonprofi^d,  A 
retraxit  differs  from  a  nonsuit,  in  that  one  is  negrative  and  the 
other  positive;  the  nonsuit  is  a  mere  default  and  neglect  of  the 
plaintiff,  and  therefore  he  is  allowed  to  begin  his  suit  again 
upon  payment  of  costs;  but  a  retraxit  is  an  open  and  volun- 
tary renunciation  of  his  suit  in  court,  and  by  this  he  forever 
loses  his  action."  3  Com.  296.  Bouvier  says:  "Nonsuit — 
the  name  of  a  judgment  given  against  the  plaintiff  when  he  is 
unable  to  prove  his  case,  or  when  he  refuses  or  neglects  to  pro- 
ceed to  the  trial  of  a  cause  after  it  has  been  put  at  issue,  with- 
out determining  such  issue."  2  Law  Diet.  233.  He  divides 
these  judgments  into  two  classes — the  voluntary  and  involun- 
tary. The  former  arises  from  an  abandonment  of  the  cause,  by 
tlie  plaintiff  absenting  himself  by  failing  to  answer  when  called 
upon  to  hear  the  verdict.  Jeptha  v.  Railroad  Co.  1  Dutch.  N. 
J".  .656  An  involuntary  nonsuit  takes  place  when  the  plaintiff, 
on  being  called  when  his  cause  is  before  the  court  for  trial, 
neglects  to  appear,  or  when  he  has  given  no  evidence  on  which 
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a  jury  may  find  a  verdict.  Pratt  v.  Hull,  13  Johns.  334.  See, 
also,  7  Bac.  Abr.  Tit.  Nonsuit,  214;  2  Toralin's  Law  Diet  same 
title. 

We  think  it  clear,  therefore,  that  the  i-ecord  in  the  former 
suit  was  properly  admitted,  and  that  it  shows  plaintiff  was  non- 
suited in  that  action  within  the  meaning  of  said  section  25. 
And  also  that  the  court  properly  sustained  the  demurrer  to  the 
rejoinder,  averring  a  suit  brought  in  the  county  court,  for  the 
reason  that  such  rejoinder  did  not  show  that  the  county  court  had 
jurisdiction,  the  amount  claimed  exceeding  one  thousand  dol- 
lars. A  judgment  in  a  court  having  no  jurisdiction  of  the 
subject-matter,  would  be  an  absolute  nullity;  and  a  suit  to 
to  obtain  such  judgment  would,  necessarily,  be  nugatory. 

Neither  do  we  perceive  any  reason  for  disturbing  the  finding 
of  the  court  upon  the  evidence.  It  will  not  do  to  say  as  a 
matter  of  law,  that  tliere  can  be  no  preponderance  of  the  evi- 
dence in  favor  of  the  party  holding  the  aflSrmative,  when  there 
are  but  two  witnesses  upon  the  facts  in  issue,  and  one  testifies 
contrary  to  the  others.  In  such  case,  the  court  or  jury  may 
apply  the  usual  tests  of  credibility,  give  credence  to  the  testi- 
mony of  one,  if  he  appear  more  worthy  of  it,  and  reject  that  of 
the  other. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  court 

below  will  be  aflSrmed. 

Affirmed* 


Samuel  H.  Sweet  et  al. 


6      212  V. 

Fbank  T.  Leach. 

1.  Custom. — A  castom  must  be  uniform,  long  estabUslied,  reasonable, 
generally  acquiesced  in,  and  bo  well  known  as  to  induce  the  belief  that  the 
parties  contracted  with  reference  to  it,  when^  nothing  is  said  to  the  contrary. 
From  the  evidence  in  this  case,  there  is  a  failure  to  show  that  a  custom  exists 
among  wholesale  merchants  allowing  their  salesmen  pay  for  time  lost  by 
sickness. 

2.  Practice— Ebronbous  instkuction  not  ccbbd  by  good  okb. — An 
erroneous  instruction  is  not  cured  by  giving  one  that  states  the  rule  correctly. 
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Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Masoh  B.  Looms,  Judge,  presiding.  Opinion  filed  March  29, 
1880. 

This  was  an  action  of  assumpsit  brought  by  appellee  against 
appellants,  to  recover  an  alleged  balance  claimed  by  him  for  ser- 
vices as  salesman  for  appellants  in  the  liat  and  cap  trade.  There 
was  a  verdict  and  judgment  for  $246.29  for  the  plaintiff  in  the 
court  below,  and  the  defendants  bring  the  case  here  by  appeal. 

Messrs.  Cook  &  Upton,  for  appellants;  that  the  erroneous  in- 
struction was  not  cured  by  giving  another,  stating  the  correct 
rule,  cited  Quinn  v.  Donovan,  85  111.  194. 

Plaintiff  not  having  set  up  any  speqal  custom  in  his  plead- 
ings, should  not  have  been  allowed  to  prove  any:  Gould's  PI. 
46;  L^gatt  v.  Sands'  Ale  Brewing  Co.  60  111.  158. 

A  custom  must  be  reasonable:  Higgins  v.  Morse,  34  N.  Y. 
417;  Wheeler  v.  Newbold,  16  N.  Y.  392;  Homer  v.  Watson, 
79  Pa.  242;  Jones  v.  Wagner,  16  P.  F.  Smith,  429;  Wilson  v. 
Bauman,  80  111.  493;  Mer.  Bank  v.  Woodruff,  6  Hill,  174. 

Whether  a  custom  is  proved  and  is  reasonable,  is  a  question 
for  the  court:  Bodfish  v.  Fox,  23  Me.  90. 

Mr.  C.  M.  Hardy,  for  appellee. 

Wilson,  J.  Appellants  were  wholesale  dealers  in  hats  and 
cap9,  in  the  city  of  Chicago,  and  appellee  was  employed  by  them 
as  salesman  for  the  year  1877,  at  a  salary  of  $2,500.  During 
the  year  he  lost  some  time  by  sickness,  and  appellants  having 
paid  him  all  his  salary  except  the  sum  of  $246.29,  declined  to 
pay  that  balance  by  reason  of  the  time  lost.  In  reply  to  the 
defense  of  lost  time,  appellee,  on  the  trial,  offered  evidence  of 
an  alleged  custom  of  the  trade  to  make  no  deduction  from  the 
salaries  of  salesmen  for  time  lost  by  sickness. 

We  have  carefully  examined  the  evidence  submitted  to  the 
jnrv,  and  are  of  the  opinion  that  it  wholly  failed  to  prove  a 
cnslom  within  the  meaning  of  that  term,  as  defined  by  the 
books.     To  be  binding  upon  the  parties  to  a  contract,  a  cus- 
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torn  must  be  uniform,  long  established,  reasonable,  generally 
acquiesced  in,  and  so  well  known  as  to  induce  the  belief  that 
the  parties  contracted  with  reference  to  it,  when  nothing  is  said 
to  the  contrary.  2  Parsons  on  Con.  541;  Turner  v.  Dawson,  60 
111.  86.  In  Bissell  v.  Kyan,  23  111.  670,  the  Supreme  Court 
says:  '^The  proper  office  of  a  custom  or  usage  in  business,  is 
to  ascertain  and  explain  the  intent  of  the  parties;  and  it  cannot 
be  in  opposition  to  any  principle  of  general  policy,  nor  incon- 
sistent with  the  terms  of  the  agreement  between  the  parties,  or 
against  the  established  principles  of  law.  Besides  all,  it  must 
be  generally  known  and  established,  and  so  well  settled  and  so 
uniformly  acted  upon,  as  to  raise  a  fair  presumption  that  it  was 
known  to  both  contracting  parties,  and  that  they  contracted  in 
reference  to  it,  and  in  5pnformity  with  it.  *  *  *  All  the 
authorities  concur  in  saying  that  if  usage  is  relied  upon,  it 
must  be  shown  to  be  ancient,  certain,  uniform,  reasonable,  and 
so  general  as  to  furnish  this  presumption  of  knowledge  by  both 
parties." 

Tested  by  these  rules,  the  custom  sought  to  be  established  in 
the  present  case  was  wanting  in  nearly  every  essential  element 
necessary  to  give  it  effect  in  qualifying  the  agreement  of  the 
parties.  It  was  neither  ancient,  nor,  so  far  as  the  proof  shows, 
general,  uniform,  or  well  known.  The  plaintiff  called  numer- 
ous witnesses,  salesmen  in  wholesale  houses,  who  testified  to 
instances  of  payments  having  been  made  to  traveling  salesmen 
when  disabled  by  sickness,  and  some  of  them  also  testified  to 
the  existence  of  a  custom  among  wholesale  dealers  to  make 
such  payments;  but  they  failed  to  show  that  the  custom  was 
uniform  or  generally  known  and  acted  upon.  On  the  other 
hand,  a  large  number  of  leading  wholesale  merchants  of  the 
city  were  called  as  witnesses,  all  of  whom  denied  the  existence 
of  any  such  custom.  Several  salesmen  also  gave  like  testi- 
mony. A  custom,  to  be  binding  must  be  known  to  and  acted 
upon  by  both  parties,  and  both  parties  mnst  have  contracted 
in  reference  to  it.  Appellants  Sweet  and  Dempster,  both  tes- 
tify that  they  had  no  knowledge  of  any  such  custom  at  the 
time  they  employed  appellee,  or  during  the  time  he  waJ  in 
their  service.    They  had  been  in  business  in  Chicago  miny 
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yeai*s,  as  had  also  the  other  wholesale  dealers  who  were  called 
as  witnesses,  and  if  there,  had  been  a  general  custom,  such  as  is 
claimed  by  appellees,  they  would  have  known  it.  Tlie  most 
that  can  be  fairly  claimed,  taking  the  proof  all  together,  is 
that  in  given  instances  no  deduction  was  made  from  the  sal- 
ary of  salesmen  for  lost  time  occasioned  by  sickness;  but  there 
is  no  ground  for  claiming  that  these  instances  had  been  so  fre- 
quent and  uniform,  or  so  long  continued,  as  to  have  ripened 
into  a  general  custom. 

Again,  a  custom  to  be  binding,  must  be  reasonable  and  cer- 
tain. K  the  custom  contended  for  in  the  present  case  is  bind- 
ing, it  would  follow  that  an  employer  must  pay  for  the  entire 
period  of  time  covered  by  the  contract  of  hire,  however  small 
might  be  the  amount  of  services  rendered. 

Suppose  a  salesman  is  employed  for  the  term  of  five  years,  at 
a  stipulated  annual  salary  of  twenty-five  hundred  dollars,  and 
after  serving  one  month  is  overtaken  by  a  disease,  which  pre- 
vents him  from  rendering  further  services  during  the  entire 
period  of  his  employment;  under  the  custom  contended  for  he 
would  be  entitled  to  recover  for  the  entire  period,  although  he 
had  served  but  the  merest  fraction  of  the  time.     So  far  as  the 
plaintiff's  proof  went,  no  limit  was  fixed  as  to  the  duration  or 
amount  of  time  lost^  but  the  alleged  custom  was  general  in  its 
terms,  and  gave  the  employe  pay  for  all  time  lost  by  sickness 
during  the  term  for  which  he  had  contracted  to  serve.     Such  a 
custom,  if  proven,  would  be  void  for  unreasonableness,  and  it  is 
not  to  be  supposed  that  any  business  man,  of  ordin'ary  prudence, 
would  contract  for  the  services  of  a  salesman  in  reference  to  it. 
The  first  instruction  given  on  the  part  of  the  plaintiff  was 
erroneous.    The  jury  are  told  that  "  if  they  further  believe, 
from  the  evidence,  that  at  the  time  when  plaintiff  was  em- 
ployed, and  during  the  time  of  his  employment,  a  custom  ex- 
isted in  the  wholesale  hat  business  that  salesmen  in   such 
business  were  excused  from  the  performance  of  tlieir  duties 
while  sick,  and  were,  for  the  time  of  such  sickness,  to  be  paid  their 
fnll  salaries,  then  such  custom  became  and  was  a  part  of  the  con- 
tract of  engagement,"  etc     Of  this  instruction  it  may  be  said, 
in  tiie  language  of  Mr.  Justice  Scholfield,  upon  a  precisely 
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similar  one  (Wilson  v.  Bauman  et  al.  80  111.  493),  the  indis- 
pensable elements  of  notoriety  and  ancientness  are  ignored, 
and  the  jury  are  authorized  to  act  upon  a  custom  or  usage  at 
that  time,  however  recent  its  origin  and  however  unknown  to 
the  public  it  may  have  been. 

It  is  true  the  court,  at  the  request  of  thei^pellants,  instructed 
the  jury  that  a  custom  was  not  binding  which  had  not  been 
generally  acquiesced  in  for  such  a  length  of  time  as  to  warrrant 
the  jury  in  finding  that  such  custom  entered  into  the  minds  of 
the  parties  at  the  time  of  making  the  agreement;  but  it  does 
not  follow  that  the  jury  were  not  misled  by  the  instruction 
given  for  appellee.  We  think  the  true  rule  on  this  subject  is 
laid  down  in  Quinn  v.  Donovan,  85  111.  194.  The  court  say: 
"  It  is  true,  instructions  were  given  on  behalf  of  appellant  that 
announced  the  rule  correctly,  but  that  did  not  obviate  the  dif- 
ficulty. It  is  impossible  to  know  whether  the  jury  followed 
the  instructions  given  for  the  one  side  or  the  other.  If  they 
adopted  as  a  rule  of  their  deliberations,  the  doctrine  announced 
in  appellee's  instructions,  they  were  surely  misled.  The  only 
safe  rule  for  a  circuit  court  is  to  harmonize  the  instructions 
before  they  are  given  to  the  jury.  If  this  is  not  done,  the  in- 
structions which  should  be  a  guide  to  the  jury,  only  serve  to  con- 
fuse." 

For  the  reasons  hereinabove  assigned,  the  judgment  of  the 

court  below  must  be  reversed. 

Judgment  reversed. 


6  216 
60  216 
61 


I    6 

ioi 

101 
101 


die 

1297 
>298 
«300 


C.  L.  Sheldon  et  al. 

V. 

William  Hinton,  use,  etc 

1.  Garnishment — Parties  on  appeal. — Where,  in  garnishment  pro- 
ceedings, the  fund  in  the  hands  of  the  person  summoned  as  garnishee  is 
claimed  by  a  third  person,  the  statute  makes  provision  that  such  third  person 
may  become  a  party  to  the  garnishment  suit,  and  it  appearing  in  this  case 
that  the  claimant  did  appear,  though  informally,  and  was  recognized  as  a 
party  in  the  cause,  and  his  rights  adjudicated,  he  is  a  parly  in  such  sei^se  as 
entitles  him  to  have  the  record  reviewed  on  appeal. 
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2.  Assignment  of  judgment — ^Bona  fides — Rule  of  evidence. — 
Appellant,  upon  taial  of  the  person  summoned  as  garnishee,  offered  in  evi- 
dence an  assignment  by  the  judgment  creditor  to  him  of  the  judgment  sought 
to  be  reached  by  the  garnishee  process.  The  assignment  bore  a  date  prior 
to  the  garnishee  process,  purported  to  have  been  made  upon  a  sufficient  con. 
aderation,  was  properly  executed,  and  was  admitted  in  evidence  without  ob- 
jection. Held^  that  fraud  will  not  be  presumed,  and  the  burden  of  im- 
peaching the  good  faith  or  validity  of  the  assignment  was  upon  the  party  as- 
Bertmg  its  invalidity. 

Appeal  from  the  Circuit  Court  of  Lee  county;  the  Hon. 
William  Bbown,  Judge^  presiding.    Opinion  filed  March  29, 

1880. 

• 

Mr.  "William  Babgb  and  Mr.  C.  L.  Sheldok,  for  appellants; 
that  an  attaching  creditor  can  have  no  greater  rights  than  his 
judgment  debtor,  cited  G-.  &  C.  TJ.  R.  R.  Co.  v.  Menzies,  26 
lU.  121;  Carr  v.  Waugh,  28  111.  418. 

In  equity  all  contracts  may  be  assigned:  Morris  v.  Cheney, 
51  111.  451;  Chapman  v.  Shattuck,  3  Qilra.  49. 

As  to  the  right  of  the  assignee  to  be  protected  from  a  subse- 
quent attachment  against  the  assignor:  Drake  on  attachment, 
§  608;  Dix  v.  Cobb,  4  Mass.  508;  Stevens  v.  Stevens,  1  Ash. 
190;  Pellman  v.  Heart,  1  Pa.  St.  263;  Cray  ton  v.  Clark,  11 
Ala.  787;  Smith  v.  Sterritt,  24  Mo.  260;  Walters  v.  Wash. 
Ins.  Co.  11  Iowa,  404;  Neuir  v.  Schenck,  3  Hill  228. 

The  burden  of  proof  was  upon  the  party  impeaching  the  as- 
signment: Brown  v.  Seed,  20  Johns.  338;  Watson  v.  Blaine, 
12  Serg.  &  K.  131;  Clapp  v.  Tirrell,  20  Pick.  247;  Meeker  v. 
Meeker,  16  Conn.  383;  Beach  v.  Packard,  10  Vt.  96;  Bur- 
bank  V.  Gould,  15  Me.  118;  Benjamin  v.  McConnell,  4  Gilm. 
545;  Evans  v.  Edwards,  26  lil.  279;  Stone  v.  Duvall,  77 
111.  475. 

Recital  of  payment  of  consideration  is  prima  facie  evidence 
of  payment:  Wilkinson  v.  Scott,  17  Mass.  249;  Tyler  v.  Carl- 
ton, 7  Greenl.  175;  Beach  v.  Packard,  10  Yt.  96;  Morse  v. 
Shattuck,  4  N.  H.  229;  Belden  v.  Seymour,  8  Conn.  304; 
Shepherd  v.  Little,  14  Johns.  210;  Brown  v.  Bell,  20  Johns. 
338;  Whitbeck  v.  Whitbeck,  9  Cow.  266;  McCrea  v.  Purmost, 
16  Wend.  460;  Weighy  v.  Weir,  7  Serg.  &  R.  311;  Ilajden  v. 
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Thomas,  1  Har.  &G.  139;  Harney  v.  Alexander,  1  Eand,  219; 
Carry  v.  Lyles,  2  Hill  (S.  C),  404;  Mead  v.  Stiger,  5  Porter, 
498;  Jones  v.  Ward,  10  Terg.  160;  Hutchinson  v.  Sinclair,  7 
Mon.  291. 

Such  recital  has  been  held  conclusive:  Brocket  v.  Foscue,  1 
Hanks  64;  Spears  v.  Clay,  4  Hawks,  22;  Shilly  v.  Wright, 
Willes  9;  Cosseurs  v.  Cosseurs,  Willes  25;  Eountree  v.  Jacob,  2 
Taunt.  141;  Lampin  v.  Clarke,  5  B.  &  Aid.  606;  Baker  v. 
Dewey,  1  B.  &  C.  704. 

A  person  claiming  under  one  who  is  bound  by  an  estoppel, 
is  himself  estopped:  3  Washburne  on  Eeal  Property,  110; 
Phelps  V.  Blount,  2  T>ev.  177;  Douglass  v.^cott,  5  Ohio,  199; 
Wark  V.  Willard,  13  N.  H.  389;  Moplo  v.  Kussart,  63  Pa.  St. 
851;  2  Smith's  Lead.  Cas.  589;  Kinsman  v.  Loomis,  11  Ohio, 
478;  Moore  v.  Aldrich,  19  Pick.  449;  Whitman  v.  Gibson,  9 
Sine.  196. 

Fraud  is  not  presumed:  Hatch  v.  Jordan,  74  111.  414; 
Willhemi  v.  Haffner,  52  IlL  222. 

Messrs.  Ducon  &  Bethia,  for  appellee;  that  though  an 
assignment  before  garnishment  may  be  good,  yet  the  assignee 
may  be  required  to  show  the  genuineness  and  good  faith  of  tlie 
assignment,  cited  Born  v.  Staaden,  24  111.  322;  Drake  on 
Attachment,  §  523;  Freeman  on  Executions,  §  170. 

Becitals  are  not  even  prima  fade  evidence  of  payment  as 
against  one  not  a  party  to  the  instrument:  1  Greenl.  £v. 
§  212;  2  Wharton's  Ev.  §  1040;  Shotwell  v.  Harrison,  22  Mich. 
418;  Lloyd  v.  Lynch,  28  Pa.  St  419;  Foster  v.  Beals,  29  N. 
Y.  247. 

Proof  should  have  been  made  of  good  faith  and  payment  of 
valuable  consideration:  Brown  v.  Welch,  18  111.  343;  Moshier 
V.  Knox  College,  32  111.  155;  Clement  v.  Moore,  6  Wall,  299. 

The  fact  that  the  assignment  was  under  seal  adds  no  force  io 
it:    Bigelow  on  Estoppel,  283. 

Bailey,  P.  J.  This  was  a  proceeding  by  garnishment,  com- 
menced before  a  justice  of  the  peace  of  Lee  county,  by  George 
L.  Schuler,  a  judgment  creditor  of  William  Hinton,  against 
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Charles  E.  Mouseau,  as  garnishee,  to  subject  to  the  payment 
of  his  judgment  certain  indebtedness  from  said  Monseaa  to  said 
Hinton.  On  appeal  to  the  circnit  court  of  said  county-,  a  trial 
washad,  resulting  in  a  judgment  against  said  garnishee  for  the 
sum  of  $30.  By  stipulation  of  the  parties,  the  record  has  been 
brought  to  this  court  for  review. 

It  appears  from  the  evidence,  that  prior  to  the  commence- 
ment of  this  proceeding,  Schuler,  the  garnishing  creditor,  had 
recovered  a  judgment  against  said  Hinton  before  a  justice  of 
the  peace,  for  $88.47  and  costs,  and  that  execution  thereon  had 
been  returned  unsatisfied.  Hinton  had  in  like  manner  recov- 
ered a  judgment jigainstjtfouseau  for  $70  and  costs,  and  Mou- 
seau had  recovered  a  judgment  against  Hinton  for  $40  and 
costs.  Mouseau  claimed  the  right  to  set  off  his  judgment  for 
$40  against  Hinton's  judgment,  and  admitted  that  there  was 
due  from  him  a  balance  of  $30.  The  foregoing  facts  having 
been  proved,  there  was  produced  and  read  in  evidence  an  as- 
signment by  said  Hinton,  of  his  said  judgment  against  Mou- 
seau to  Sheldon,  the  appellant.  Said  assignment  was  executed 
under  the  hand  and  seal  of  Hinton,  and  was  dated  nearly  one 
year  prior  to  the  commencement  of  the  garnishee  proceedings, 
and  several  months  prior  to  the  recovery  by  Mouseau  of  his 
judgment  for  $40  against  Hinton.  The  bo'^ v  of  the  instru- 
ment, after  describing  the  judgment  assigned,  is  as  follows: 

"  In  consideration  of  seventy  dollars  to  me  paid,  I  do  hereby 
sell,  assign  and  transfer  to  C.  L.  Sheldon,  the  judgment  above 
mentioned,  for  his  use  and  benefit,  hereby  authorizing  him  to 
collect  and  enforce  payment  thereof  in  my  name  or  otherwise, 
but  at  his  own  costs  and  charges,  and  covenanting  that  the 
sum  of  seventy  dollars,  with  the  interest  from  the  13th  day  of 
February,  A.  D.  1878,  besides  the  costs,  is  due  thereon." 

No  evidence  as  to  the  consideration  or  circumstances  of  the 
assignment,  beyond  what  appears  upon  the  face  of  the  instru- 
ment, was  introduced  by  the  defendant,  nor  was  any  evidence 
oftered  by  the  plaintiff  tending  to  impeach  said  consideration 
or  to  impugn  the  good  faith  of  the  parties  to  the  transaction. 
The  record  recites  that  upon  this  evidence,  the  court  found  the 
issues  in  favor  of  the  plaintiff  and  against  both  Mouseau,  the 
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garnishee,  and  Sheldon,  the  assignee  of  Hinton.  The  appeal 
to  this  court  is  brought  by  Sheldon. 

The  appellee,  before  joining  in  error,  submitted  a  motion  to 
dismiss  the  appeal,  on  the  ground  jbhat  the  appellant  is  not  a 
party  to  the  suit  Tlie  statute  under  which  Sheldon  claims 
the  right  to  be  admitted  as  a  party  is  as  follows: 

"  If  it  appears  that  any  goods,  chattels,  choses  in  action, 
credits  or  effects  in  the  hands  of  the  garnishee  are  claimed  by 
any  other  person,  by  force  of  an  assignment  from  the  defend- 
ant, or  otherwise,  the  court  or  justice  of  the  peace  shall  per- 
mit such  claimant  to  appear  and  maintain  his  right.  If  he 
does  not  voluntarily  appear,  notice  for  that  purpose  shall 
be  issued  and  served  on  him  in  such  manner  as  the  court  or 
justice  shall  direct.  If  such  claimant  appears,  he  may  be  ad- 
mitted as  a  party  to  the  suit,  so  far  as  respects  his  title  to  the 
property  in  question,  and  may  allege  and  prove  any  facts  not 
stated  nor  denied  by  the  garnishee,  and  such  allegations  shall 
be  tried  and  determined  in  the  manner  hereinbefore  provided. 
If  such  person  shall  fail  to  appear  after  having  been  served 
with  notice  in  the  manner  directed,  he  shall  nevertheless  be 
concluded  by  the  judgment  in  regard  to  his  claim."  Kev. 
Stat.  Chap.  62,  §§  11,  12. 

The  record,  it  is  true,  contains  no  formal  order  admitting 
Sheldon  as  a  party  to  the  suit,  nor  does  it  show  that  he  was 
expressly  notified  to  appear,  or  that  he  made  formal  application 
to  be  admitted  as  a  party.  It  does  show,  however,  that  he  was 
in  court  at  the  time  of  the  trial,  acting  as  one  of  the  counsel  for 
Hinton,  and  that  he  was  called  as  a  witness  to  prove  the  execu- 
tion of  the  assignment.  The  biU  of  exceptions,  moreover,  re- 
cites that  the  court  found  the  issues  against  him  personally; 
that  he  thereupon  entered  a  motion  in  his  own  behalf  for  a  new 
trial;  that  said  motion  was  entertained  by  the  court  and  over- 
ruled, and  that  he  duly  excepted  to  such  decision.  It  also  ap- 
pears that  against  his  objection  and  exception,  judgment  was 
entered  in  favor  of  Hinton  for  the  use  of  Schuler  against 
Mouseau  for  $30. 

While  the  record,  so  far  as  it  applies  to  Sheldon,  is  informal, 
it  is  clear  that  he  was  treated  as  a  party  to  the  suit.     The  court 
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manifestly  assumed  to  adjudicate  upon  his  rights,  and  by  ap- 
pearing and  taking  steps  in  the  case,  he  submitted  to  its  jurisdic- 
tion. It  should  be  remembered  that  as  the  cause  originated  be- 
fore  a  justice  of  the  peace,  no  written  pleadings  were  required, 
and,  therefore,  it  was  not  essential  that  his  allegations  should 
be  made  matter  of  record.  As  the  court  received  evidence  of 
the  assignment  and  passed  upon  issues  to  which  Sheldon  was  a 
party,  it  will  be  presumed  that  the  necessary  allegations  set- 
ting up  his  rights  under  the  assignment  were  made.  It  cannot 
be  doubted  that  the  record  as  it  stands,  so  long  as  it  remains 
in  force,  will  operate  as  a  conclusive  bar  to  his  rights,  and  he 
must  therefore  be  held  to  be  a  party  to  the  suit  in  such  sense 
as  entitles  him  to  have  the  record  reviewed  on  appeal. 

Were  we  forced  to  the  conclusion  that  Sheldon  was  not  a 
party  to  the  suit,  it  would  seem  that  the  judgment  would  be 
erroneous  for  that  very  reason.  The  assignment  to  him  being 
proved,  it  thereby  became  the  duty  of  the  court,  in  obedience 
to  the  mandate  of  the  statute,  before  disposing  of  the  case,  to 
notify  the  assignee  to  appear  for  the  purpose  of  having  his 
rights  litigated.  In  the  absence  of  such  notice,  or  of  the  volun- 
tary appearance  of  the  assignee,  the  proceedings  would  be  de- 
fective and  erroneous  for  want  of  proper  parties. 

The  errors  assigned  by  Sheldon  call  in  question  the  finding 
of  the  court  upon  the  issues  involving  his  rights  to  the  Hinton 
judgment.  It  is  alleged  that  such  finding  was  contrary  to  the 
evidence. 

The  doctrine  is  well  settled  that  in  garnishee  proceedings, 
which  are  proceedings  of  an  equitable  character,  courts  of  law 
will  notice  and  protect  the  interests  of  the  equitable  owners  of 
choses  in  action.  Hodson  et  al.  v.  McOonnell,  12  111.  170. 
Especially  is  this  true  under  the  provisions  of  our  present 
statute  in  relation  to  garnishment.  Whenever  it  appears  that 
a  chose  in  action,  sought  to  be  reached  by  such  a  proceeding, 
is  claimed  by  any  person  under  an  assignment  from  the  prin- 
cipal debtor,  it  is  now  made  the  duty  of  the  court  to  bring  such 
assignee  before  it  by  proper  process,  so  that  his  rights  may  be 
investigated,  and  if  found  valid,  maintained.  These  provisions 
do  not  occur  in  any  previous  revision  of  our  statutes,  although 
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the  Supreme  Court,  before  their  incorporation  into  the  gar- 
nishment act,  repeatedly  suggested  the  propriety,  in  cases  of 
this  character,  of  notifying  the  assignee  to  appear  and  defend 
his  title.  Born  v.  Staaden,  24  111.  320;  Wilhelmi  v.  HafFner, 
52  Id.  222. 

The  decision  of  the  present  case,  then,  must  turn  upon  the 
sufficiency  of  the  proof  of  Sheldon's  equitable  title  to  the  judg- 
ment covered  by  the  assignment.  It  appears  that  said  assign- 
ment, after  its  execution  had  been  duly  proved,  was  read  in 
evidence  without  objection,  and  that  no  further  proof  was 
offered  by  either  party  in  relation  thereto.  The  case  then 
stands  upon  such  evidence  as  the  instrument  furnishes  upon 
its  face.  We  have  already  seen  that  it  purports  to  have  been 
executed  nearly  one  year  prior  to  the  date  of  the  garnishee 
summons;  that  it  acknowledges  the  receipt  of  a  sufficient  con- 
sideration; that  it  was  executed  under  the  hand  and  seal  of 
Uinton,  and  that  there  is  nothing  upon  its  face  either  impeach- 
ing the  consideration,  or  throwing  suspicion  upon  the  good 
faith  of  the  transaction. 

Counsel  for  the  appellee  insists  that  before  the  assignment 
could  be  made  available  as  against  the  process  of  garnishment, 
it  was  incumbent  upon  Sheldon  to  show  by  proof  aliunde  th^t 
•it  was  obtained  by  him  in  good  faith,  and  upon  a  sufficient 
consideration.  This  view,  we  think,  can  be  sustained  neither 
upon  principle  nor  authority.  The  law  is  well  settled,  that 
fraud  will  not  be  presumed,  but  that  the  burden  of  proving  it 
is  upon  him  who  asserts  it.  The  view  insisted  upon,  however, 
would  seem  to  be  that  an  assignment  of  a  chose  in  action,  al- 
though fair  upon  its  face,  and  purporting  to  be  upon  a  suffi- 
cient consideration,  is,  as  to  creditors,  presumptively  fraudu- 
lent. 

This  precise  question  arose  in  Dix  v.  Cobb,  4  Mass.  504- 
In  that  case  an  open  account  due  the  principal  debtor  was 
sought  to  be  reached  by  garnishment.  The  garnishee,  in  his 
answer,  set  up  a  previous  assignment  of  the  account  by  the 
principal  debtor,  and  annexed  a  copy  of  the  assignment  and 
made  the  same  a  part  of  the  answer.  Said  assignment  was 
under  seal,  and  recited  a  sufficient  consideration,  and  author- 
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ized  the  assignee  to  demand  and  sue  for  the  account  so  assigned. 
It  being  objected  that  there  was  no  sufficient  evidence  of  a 
valuable  and  adequate  consideration,  Parsons,  C.  J.  said:  '^The 
assignment  in  this  case  may  be  fraudulent,  but  on  its  face  it 
appears  to  be  regular,  and  for  a  valuable  consideration,  and  we 
cannot  presume  fraud." 

Mr.  Drake,  in  his  Treatise  on  the  Law  of  Attachment,  § 
615,  says :  ^^  In  the  ease  of  the  transfer  of  the  evidences  of 
debt,  where  the  assignee  undertakes  to  assert  title  through 
such  transfer,  the  good  faith  of  the  transaction  may,  of  course, 
be  the  subject  of  inquiry,  and  must  be  shown,  if  sufficient  evi- 
dence be  presented  to  cast  suspicion  upon  it.  The  assignee 
will,  in  sudi  case,  be  entitled,  in  the  first  instance,  to  the  ben- 
efit of  all  presumptions  in  his  favor,  but  those  presumptions 
may  be  overthrown  by  proof,  as  in  any  other  transaction." 

We  are  referred  to  the  case  of  Bom  v.  Staaden,  24  111.  320, 
as  establishing  a  different  doctrine.  In  that  case,  the  assignee 
of  the  indebtedness  was  not  before  the  court,  nor  was  the 
assignment  itself  produced,  nor  any  evidence  given  of  its  exe- 
cution, or  its  terms.  The  garnishee,  in  his  answer,  merely 
stated  that  he  had  been  served  with  notice  of  what  purported 
to  be  an  assignment  of  the  debt.  The  court  decided  that  a 
mere  averment  or  suggestion  by  the  garnishee  in  his  answer 
of  such  assignment,  unaccompanied  by  any  evidence  or  even 
an  expression  of  opinion  as  to  its  genuineness,  was  not  suffi- 
cient to  discharge  the  garnishee,  and  that  to  hold  otherwise 
in!^ht  in  all  cases  defeat  the  purposes  of  the  law.  The  court, 
after  reaching  this  conclusion,  offered  the  suggestion,  that  it 
would  be  doing  no  violence  to  the  spirit  of  the  attachment  law, 
and  would  be  a  convenient  practice,  to  require  the  assignee  to 
appear  and  establish  the  genuineness  of  his  assignment.  The 
question  as  to  what  evidence  would  be  sufficient  for  that  pur- 
pose did  not  arise  in  the  case,  nor  did  the  court  attempt  to 
express  any  opinion  upon  it. 

The  case  of  Wilhelmi  v.  Haffner,  52  111.  222,  is  more  nearly 
in  point.  There  the  subject  of  the  garnishment  was  a  promis- 
sory note,  and  the  garnishee,  after  admitting  in  his  answer, 
that  he  had  given  said  note  to  the  defendant  in  the  attachment, 
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averred  that  said  defendant  told  liim  that  he  had  sold  the  note 
before  the  service  of  the  writ,  and  that  since  said  service,  the 
note  had  been  presented  for  payment  by  another  party.  The 
answer  not  being  excepted  to  or  controverted,  it  was  held  that 
the  garnishee  was  properly  discharged.  In  the  opinion  the 
court  say:  "If  the  transfer  of  the  note  was  not  in  good  faith, 
it  was  for  the  plaintiff  to  show  that  fact  by  proper  proof.'' 

It  is  urged,  however,  that  the  recital  of  a  consideration  in  the 
assignment,  though  binding  on  the  assignor,  is  no  evidence  of 
a  consideration  as  against  one  not  a  party  to  the  instrument. 
Wliile  this  may  be  true  as  a  general  proposition,  it  manifestly 
can  have  no  application  to  cases  of  garnishment.  It  is  a  well 
settled  principle,  that  an  attaching  creditor  can  acquire,  through 
his  attachment,  no  higher  or  better  rights  to  the  property  or 
assets  attached,  than  the  defendant  had  when  the  attachment 
took  place,  unless  he  can  show  some  fraud  or  collusion  by  which 
his  rights  are  impaired.  Drake  on  Attachments,  §  223;  Samuel 
V.  Agnew,  80  111.  563;  Coble  v.  Nonemaker,  78  Penn.  St.  501; 
Noble  V.  Thompson  Oil  Co.  79  Id.  354.  In  Dix  v.  Cobb,  4: 
Mass.  508,  the  court  say:  "  An  attaching  creditor  cannot  stand 
on  a  better  footing  than  his  debtor,  if  the  assignment  be  not 
fraudulent  as  to  creditors,  and  if  he  attaches  any  property  of 
his  debtor,  it  must  be  attached  subject  to  all  lawfully  existing 
liens  created  by  his  debtor."  In  McDermott  v.  Donegan,  44 
Mo.  85,  it  is  held  that  a  garnishing  creditor  only  succeeds  to 
the  rights  of  his  debtor,  and  whatever  will  defeat  the  latter  in 
a  suit  in  his  own  favor  to  recover  the  debt,  will  also  be  fatal  to 
a  recover}^  in  the  proceeding  by  garnishment. 

The  rule  then  is  that,  in  the  absence  of  fraud,  the  attachment  or 
garnishing  creditor  merely  takes  the  place  of  his  debtor,  so  that 
whatever  is  competent  evidence  as  against  the  latter,  is  equally 
so  as  against  the  former.  There  being  in  the  present  case  no 
evidence  of  fraud,  we  are  clearly  of  the  opinion  that  the  assign- 
ment offered  in  evidence,  established  a  complete  equitable  title 
to  the  judgment  in  controversy  in  Sheldon,  and  that  the  issues 
should  have  been  found  in  his  favor,  and  the  garnishee  dis- 
charged.   The  finding  of  the  court  being  against  the  evidence, 

the  judgment  must  be  reversed. 

Judgment  reversed. 
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The  Singer  and  Talcott  Stone  Company 

V. 

William  E.  Wheeler. 

Creditor's  BiUi— Discovert  against  municipal  officer  for  salary. 
— A  judgment  creditor  has  the  right  to  file  a  bill  against  his  judgment  debt- 
or for  a  discovery  of  debts  due  to  him  as  salary  for  services  as  a  county  com* 
missioner.  Whether  upon  a  disclosure  of  such  indebtedness,  it  may  be  made 
available  in  the  hands  of  a  receiver  to  the  payment  of  the  judgment,  is 
not  decided.  If  the  debtor  has  received  a  county  order,  he  may  be  required 
to  turn  it  over  to  a  receiver,  and  if  he  has  already  drawn  the  money,  it  can 
be  reached. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Wv  H.  Barnuh,  Judge,  presiding.  Opinion  liled  March  29, 
1880. 


Mr.  H.  M.  Matthews,  for  appellant;  that  the  statute  rela- 
ting to  garnishment  does  not  extend  to  municipal  corporations, 
cited  Epe  v.  Knapp,  29  Pa.  St.  173;  Hawthorne  v.  St.  Louis, 
11  Mo-.  59;  Fortune  v.  St.  Louis,  23  Mo.  239;  Wales  v.  Mus- 
catine, 4  Iowa,  302;  Lyell  v.  Supervisors,  3  McLean,  580; 
Hadley  v.  Peabody,  13  Gray,  200;  Whidden  v.  Drake,  5  N.  H. 
18;  Bray  v.  Wallingford,  20  Conn.  416;  City  of  Newark  v. 
Funk,  15  Ohio  St.  462;  Browning  v.  Bettis,  8  Paige,  568;  Mc- 
Coun  V.  Dorsheimer,  Clark,  144;  Thompson  v.  Dixon,  3  Edw. 
457;  Tarbell  v.  Griggs,  3  Paige,  208. 

Generally  as  to  equity  jurisdiction  in  cases  of  discovery: 
Angel  V.  Draper,  1  Vern.  398;  Stillman  v.  Ashdown,  2  Atk. 
477;  Shirley  v.  Watts,  3  Atk.  200;  Balch  v.  Westall,  1  P. 
Wms.  445 ;  Taylor  v.  Jones,  2  Atk.  602. 

Mr.  CoNSEDEB  H.  WiLLETT  and  Mr.  D.  W.  C.  Castle,  for 
appellee;  that  an  execution  cannot  issue  against  a  municipal 
corporation,  cited  Chicago  v.  Halsey,  25  111.  598;  Olney  v. 
Harvey',  50  IlL  453;  Elrod  v.  Bernadotte,  53  111.  369;  Odell  v. 
Schroeder,  58  111.  353;  Taylor  v.  The  People,  66  111.  322;  Knox 
Co,  V.  Arms,  22  111.  175;  King  v.  McDrew,  31  111.  418. 
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A  municipal  corporation  cannot  be  subjected  to  garnish- 
ment process:  Mayor,  etc.  v.  Eoot,  8  Md.  102;  Chivley  v. 
Brewer,  7  Mass.  260;  Bulkley  v.  Eckert,  3  Barr,  868;  Barn- 
ham  V.  The  City,  etc  15  Wis.  194;  McDougall  v.  Board,  etc. 
4  Minn.  184;  Mayor  v.  Rowland,  26  Ala.  503;  Bank  v.  Dib- 
rell,  3  Sneed,  382;  Hawthorn  v.  St.  Louis,  11  Mo.  59;  Triebel 
V.  Colburn,  64  111.  376. 

Wilson,  J.  This  was  a  creditor's  bill  brought  by  appellant 
against  appellee  in  the  Circuit  Court  of  Cook  county. 

The  bill  contains  the  usual  ayei*ments  in  bills  of  this  nature, 
the  recovery  of  a  judgment  against  the  defendant,  issue  of  ex- 
ecution, return  of  nulla  bona  by  the  sheriff,  etc.,  and  prays  for 
a  discovery  by  the  defendant  of  his  efiects  and  property  rights, 
and  that  he  may  specially  set  forth  what  is  due  him  as  county 
commissioner,  and  in  what  shape  or  form  it  is,  and  where  the 
order  for  the  same  is,  if  any  has  been  issued,  and  that  he  may 
be  decreed  to  assign  the  same  to  complainant  or  to  a  receiver 
therefor  to  be  appointed  by  the  court,  to  draw  such  sum  of 
.  money  as  shall  be  found  to  be  due  to  said  defendant  from  the 
county,  and  apply  the  same  in  payment  of  complainant's  judg- 
ment. 

The  bill  alleges  that  the  defendant  is  one  of  the  county  com- 
missioners of  Cook  county,  and  that  there  is  due  to  him  for 
services  rendered  in  that  capacity,  a  large  sum  of  money,  or 
that  he  has  in  his  possession  or  in  the  possession  of  some  per- 
son for  his  use  and  benefit,  a  large  part  of  his  salary  as  such 
commissioner,  and  prays  that  he  may  be  enjoined  from  selling, 
transferring,  or  receiving  any  debts  or  demands  due  to  him^  or 
to  which  he  may  be  entitled  on  book  account  or  county  orders, 
from  Cook  county,  whether  in  his  possession  or  in  the  posses- 
sion of  the  county  treasurer,  or  held  by  some  other  person  in 
trust  for  him,  and  in  which  he  has  any  interest. 

A  demurrer  to  the  bill  was  filed  by  the  defendant,  and  on 
the  hearing  of  the  same  it  was  stipulated  that  the  prayer  for 
discovery,  as  well  as  the  entire  case,  should  be  limited  to  the 
complainant's  right  to  file  a  creditor's  bill  in  respect  to  the 
salary  of  the  defendant  as  county  commissioner,  all  other  ques- 
tions being  waived. 
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In  the  printed  briefs  submitted  to  us  the  coansel  have  di- 
rected their  attention  mainly  to  the  law  of  garnishment  as  it 
exists  in  this  and  other  States,  and  its  application  to  municipal 
corporations.  As  neither  the  county  nor  the  county  treasurer 
are  made  parties,  nor  any  relief  sought  against  them,  we  fail  to 
perceive  the  relevancy  of  the  arguments  on  that  subject.  No 
discovery  is  sought  from  the  county,  nor  is  any  action  proposed 
in  respect  to  it,  either  by  garnishment  or  otherwise.  So  far  as 
we  can  perceive,  it  is  simply  an  ordinary  creditor's  bill,  seek- 
ing a  disclosure  from  a  judgment  debtor  as  to  an  alleged  indebt- 
edness of  the  county  to  him  for  his  services  as  county  commis- 
sioner, and  praying  that  he  be  required  to  state  whether  the 
county  is  indebted  to  him,  and  in  what  amount,  how  the 
indebtedness  is  evidenced,  whether  by  county  ordA's  or  other- 
wise, and  if  by  county  orders,  in  whose  possession  they  are;  in 
short,  to  disclose  the  true  condition  of  affairs  in  that  behalf,  to 
the  end  that  a  receiver  maybe  appointed  to  receive  any  moneys 
or  evidences  of  indebtedness  belonging  to  the  defendant,  in 
order  that  the  same  may  be  applied  in  satisfaction  of  the  com- 
plainant's judgment.  This  is  the  entire  scope  and  object  of 
the  bill. 

The  claim  that  his  office  of  commissioner,  or  the  circumstance 
that  the  indebtedness  from  the  county  to  him  for  his  salary  as 
Boch  officer,  exempts  him  from  liability  to  disclose,  is  sanc- 
tioned by  neither  reason  nor  authority.  For  all  the  purposes 
of  a  discovery  it  is  quite  immaterial  from  whom  the  indebted- 
ness is  due,  or  how  it  is  evidenced.  In  whatever  form  it  may 
exi£t,  or  however  situated,  a  judgment  creditor  has  the  right 
to  be  informed  as  to  its  actual  condition.  Whether  it  shall 
tarn  out  upon  the  disclosure  sought,  that  the  indebtedness 
IB  unavailable  in  the  hands  of  a  receiver,  or  otherwise,  is  for- 
ei^  to  the  present  proceeding.  If  the  defendant  has  already 
received  a  county  order,  the  court  may  require  him  to  surrender 
it  to  the  receiver;  if  he  has  drawn  the  money,  and  has  it  in  his 
possession,  or  in  the  possession  of  a  third  person,  it  can  be 
reached.  But  it  would  be  absurd  to  say  that  a  debtor  with  the 
money  in  his  pocket,  should  be  excused  from  paying  his  cred- 
itor, because  his  money  happened  to  have  been  earned  by  him 
a  public  officer. 
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In  New  York  the  right  of  a  creditor  to  obtain  discovery  and 
relief  by  a  creditor's  bill  in  respect  to  the  salary  of  his  debtor 
as  a  public  officer,  has  been  constantly  recognized.  Such  right 
was  conceded  in  a  case  where  the  judgment  debtor  was  an 
Assistant  United  States  Marshal.  Browning  v.  Bettis,  8  Paige, 
568 ;  in  the  case  of  a  postmaster:  McCoun  v.  Dorsheimer,  Clarke, 
144;  a  custom  house  measurer:  Thompson  v.  Dixon,  3  Edw. 
Ch.  457;  and  where  the  salary  was  that  of  a  judge  of  one  of  the 

courts  of  the  city  of  New  York,  Smith  v. 4  Edw.  Ch. 

653.  The  only  limitation  of  the  right  is  that  the  salary  of  a 
public  officer  must  have  been  wholly  earned  before  the  filing 
of  the  bill.  We  are  not  aware  that  the  question  has  been  passed 
upon  in  this  State,  but  as  our  statute  in  relation  to  creditors' 
bills  is  copied  from  the  statute  of  New  York,  we  are  presum- 
ably governed  by  the  decisions  of  the  New  York  courts.  But 
it  is  not  necessary  to  invoke  the  statute,  for  as  was  said  by 
Chancellor  Walworth,  in  Tarbell  v.  Griggs,  3  Paige,  208,  *4t 
has  been  repeatedly  decided  that  the  statute  is  not  introductory 
of  a  new  principle,  but  is  only  in  affirmance  of  what  was  con- 
sidered by  the  court  of  dernier  ressartj  the  legitimate  jurisdic- 
tion of  a  court  of  chancery,  previous  to  the  adoption  of  the 
statute." 

To  the  point  made  by  appellee,  that  in  order  to  reach  the 
county  by  a  creditor's  bill,  either  it  or  some  of  its  officers 
should  be  made  parties,  it  is  only  necessary  to  say  that  if  such 
was  the  object  of  the  bill,  the  objection  might  perhaps  liave 
some  force;  but  as  that  is  not  the  purpose  of  the  bill,  and  no 
relief  is  sought  against  the  county,  the  objection  falls  to  the 
ground. 

We  cannot  doubt  that  the  complainant  made  a  proper  case 
by  his  bill  for  the  interposition  of  the  court,  and  that  the  court 
erred  in  sustaining  the  demurrer  and  dismissing  the  bill.  In 
the  view  we  have  taken  of  the  case,  it  becomes  unnecessary  to 
consider  the  question  as  to  the  amount  of  damages  assessed  by 
the  court  on  the  dissolution  of  the  injunction. 

The  decree  of  the  court  below  is  reversed,  and  the  cause  is 
remanded  for  further  proceedings. 

Reversed  and  remanded 
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Philetus  W,  Gates 

V. 

David  R.  Fraser  et  al, 

1.  Pabtnebshif — Right  to  accounting. — A  co-partnership  being  es- 
tabllsbed,  and  it  being  shown  that  profits  have  accrued,  and  are  in  the  bands 
of  either  partner,  for  which  he  refuses  to  account  to  his  co-partner,  a  court  of 
chancery  will  compel  an  accounting. 

2.  Verbal  agreement — Statute  of  frauds. — Where  a  partnership 
has  been  entered  into  under  a  verbal  agreement  which  has  been  acted  upon 
for  a  period  of  years,  and  one  partner  has  received  moneys  for  which  he 
oaght  to  account,  he  cannot  interpose  the  bar  of  the  Statute  of  Frauds  to  a 
proceeding  for  an  accounting. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Murray  F.  Tulet,  Judge,  presiding.  Opinion  filed  March 
29, 1880. 

This  was  a  bill  brought  by  appellant  for  an  accounting 
for  patent  fees  or  royalty  received  by  appellee  Fraser,  on 
a  patent  owned  by  him  and  complainant  jointly.  The  bill 
alleges  that  complainant  invented  an  improved  shoe  for  stamp 
mills,  and  that  being  friendly  to  Fraser,  and  willing  he  should 
have  an  interest  in  the  patent,  complainant  assigned  the  same 
to  himself  and  Fraser,  and  a  patent  was  issued  to  them  jointly 
as  tenants  in  common  on  the  10th  day  of  July,  1866,  running 
seventeen  years  from  that  date.  That  it  was  verbally  agreed  be- 
tween complainant  and  Fraser  at  the  time  of  making  applica- 
tion for  the  patent,  that  each  should  pay  half  the  expenses  of 
procuring  the  patent,  and  that  they  were  to  be  equal  partners 
in  all  losses  and  expenses,  and  gains  and  profits  relating  there- 
to, and  in  all  royalties  or  patent  fees  to  be  derived  therefrom ; 
that  upon  the  granting  of  the  letters-patent  they  became  and 
were  equal  owners  and  co-partners  in  said  patent  and  in  all  pat- 
ent fees  arising  therefrom.  That  the  patent  proved  to  be  of 
considerable  value,  and  the  shoes  made  according  to  the  same 
have  been  extensively  used  in  mining  machinery;  that  neither 
of  said  patentees  has  individually  manufactured  the  shoes,  but 
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that  the  entire  business  connected  with  the  patent  has  consist- 
ed in  licensing  others  to  make  and  sell  the  same,  which  licenses 
have  been  verbal  ones  to  the  different  firms  and  corporations 
with  which  complainant  and  Fraser  have  been  connected  in 
business  since  the  patent  was  granted.  That  for  several  years 
next  succeeding  the  issuing  of  the  patent  and  down  to  Decem- 
ber 1872,  complainant  and  Fraser  were  connected  in  business 
with  the  Eagle  "Works  Manufacturing  Company,  and  were  reg- 
ularly credited  with  such  patent  fees  by  the  company;  that  after 
that,  and  down  to  the  first  day  of  January,  1878,  Fraser  was  a 
member  of  the  firm  of  Fraser,  Chalmers  &  Co.,  and  Fraser  & 
Chalmers,  and  complainant,  was  a  member  of  the  firm  of  P.  "W. 
Gates  &  Sons,  and  also  of  several  other  designated  firms,  and 
that  during  said  period  all  of  said  firms  made  and  sold  said 
patented  article  with  the  consent  and  license  of  said  patentees, 
and  that  all  royalties  and  license  fees  received  from  them  were 
mutually  accounted  for  from  year  to  year  and  were  by  complain- 
ant and  Fraser  divided  equally  between  themselves,  pursuant 
to  the  terms  of  the  original  agreement. 

The  bill  alleges  that  since  the  14th  day  of  May,  1879,  Fraser 
and  the  defendant  Chalmers,  as  co-partners,  have  been  engaged 
in  manufacturing  and  selling  large  quantities  of  said  patent 
shoes,  the  royalty  on  which  averages  five  hundred  or  six  hun- 
dred dollars  per  month,  and  the  same  has  been  paid  over,  or 
credited  in  account  by  said  firm  to  Fraser,  and  that  Fraser 
refuses  to  account  to  complainant  for  his,  complainant's,  share 
of  the  same,  claiming  that  he  is  under  no  obligation  to  account 
therefor,  but  that  as  co-patentee  he  is  entitled  to  the  entire  pro- 
ceeds thereof. 

A  demurrer  to  the  bill  for  want  of  equity  was  sustained  by 
the  court,  and  the  bill  was  dismissed.  The  complainant  brings 
the  case  to  this  court  by  appeal,  and  assigns  for  error  the  action 
of  the  court  in  sustaining  the  demurrer  and  dismissing  the  bill. 

Mr.  Georgb  Scoville  and  Mr.  John  W.  Ela,  for  appellant; 
as  to  the  right  to  an  accounting,  cited  Rev.  Stat.  Chap.  76,  §  2; 
Pitts  V.  Kail,  3  Blatch.  201;  Parkhurst  v.  Kinsman,  6  N.  J. 
Eq.  608;  Dunham  v.  St.  L.  &  Ind.  R,  R.  Co.  9  Chicago  Legal 
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News,  50;  Lignet  v.  AUiBon,  12  Mich.  328;  2  Kent's  Cora. 
§350;  2  Hilliard  on  Torts,  277;  Wilson  v.  Eeed,  3  Johns.  175; 
Benedict  v.  Howard,  31  Barb.  569;  Agnew  v.  Johnson,  17 
Penft.  873;  White  v.  Brooks,  43  N.  H.  402;  Weld  v.  Oliver, 
21  Pick.  559;  1  Story's  Eq.  §  466. 

The  contract  is  not  within  the  Statate  of  Frauds:  2  Kent's 
Coin.  510;  Fenton  v.  Emblers,  3  Barr,  1278;  Moore  v.  Fox, 
10  Johns.  243;  Lockwood  v.  Barnes,  3  Hill,  128;  McLees  v. 
Hale,  10  Wend.  426;  Blake  v.  Cole,  22  Pick.  97;  Kent  v. 
Kent,  18  Pick.  569;  2  Story  on  Contracts,  §1015. 

Mr.  Arthur  Byebson,  for  appellees;  that  joint  owners  of  a 
patent  are  under  no  obligation  to  contribute  to  each  other  for  any 
portion  of  the  profits,  cited  Vose  v.  Singer,  86  Mass.  226;  De 
Witt  V.  Mfg.  Co.  12  N.  Y.  301;  May  v.  Chaffee,  2  Dillon,  385; 
Farkhnrst  v.  Kinnon,  6  N.  J.  Eq.  600;  Clum  v.  Brewer,  2 
Curtis  C.  0.  506;  Pitts  v.  Hall,  3  Blatch.  201;  Bump  on  Pat- 
ents,  141. 

The  agreement  is  within  the  Statute  of  Frauds:  Packet  Co. 
V.  Sickles,  5  Wall,  580;  Strehl  v.  D'Evers,  66  111.  77;  Com- 
stock  V.  Ward,  22  111.  248;  Harris  v.  Porter,  2  Harr.  27;  Boy- 
dell  y.  Drummond,  11  East  142;  Browne  on  Statute  of  Frauds, 
§272. 

Part  performance  has  no  effect  upon  the  statute  except  as  to 
the  part  performed:  Swanzey  v.  Moore,  22  111.  63;  Thomas  v. 
I>ickinson,  14  Barb.  90;  Pierce  v.  Paine,  28  Vt.  34;  ^Lane  v. 
Scshackford,  6  K  H.  130. 

A  general  demurrer  raises  the  objection  of  the  statute  if 
apparent  upoii the  face  of  the  bill:  Trustees  v.  Wright,  11  111. 
606;  Switzer  v.  Skiles,  3  Gilm.  529;  Browne  on  Statute  of 
Frauds,  §  509;  1  Daniell's  Ch.  Pr.§  10. 

Wilson,  J.  By  the  agreement  stated  in  the  bill,  and  admitted 
hy  the  demurrer,  the  complainant  and  Eraser  became  the 
o^'ners  of  the  patent  as  partners,  and  quo  ad  hocj  were  invested 
ii^ith  the  rights,  duties,  and  liabilities  incident  to  the  co-part* 
nership  relation.  Conceding,  therefore,  that  one  joint  owner 
or    tenant  in  common  of  a  patent  has  no  right  as  such,  to 
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demand  an  accounting  by  his  co-tenant,  in  respect  to  which, 
however,  the  authorities  are  not  entirely  harmonious — ^and  we 
express  no  opinion — ^we  see  no  reason  for  doubting  the  right  of 
the  complainant  as  a  co-partner  of  Fraser  to  call  upon  him  for 
an  account.  A  co-partnership  being  established,  and  it  being 
shown  that  profits  have  accrued,  and  are  in  the  hands  of  either 
partner,  for  which  he  refuses  to  account  to  his  co-partner,  a 
court  of  chancery  uniformly  lends  its  aid  to  compel  an  account- 
ing. And  that  is  the  case  made  by  the  present  bill.  The 
parties  formed  a  partnership  in  1866,  agreeing  to  share  equally 
in  the  profits  and  expenses  arising  out  of  the  patented  article. 
During  a  period  of  thirteen  years  next  succeeding  the  forma- 
tion of  the  partnership,  more  or  less  profits  were  realized, 
which  they  divided  equally  between  themselves,  pursuant  to 
the  terms  of  the  partnership  agreement,  when  the  defendant^ 
Fraser,  refused  to  further  account  for  or  pay  over  to  the  com- 
plainant moneys  received  for  licenses  granted  by  him,  and 
denied  his  liability  to  account. 

It  is  claimed  by  appellee,  that  as  the  agreement  between  the 
parties  was  verbal,  and  was  not  to  be  performed  within  one 
year,  it  is  void  under  the  Statute  of  Frauds.  Conceding  that 
under  the  circumstances  it  ought  to  be  regarded  as  an  agree- 
ment that  was  not  to  be  performed  within  a  year,  but  was  to 
continue  during  the  life  of  the  patent,  we  have  been  referred 
to  no  case,  nor  are  we  aware  of  any  authority  which  holds  that 
where  a  partnership  has  been  entered  into  under  a  verbal 
agreement  which  has  been  acted  upon  for  a  period  of  years, 
and  moneys  have  been  received  by  one  partner  for  which,  in- 
dependent of  the  statute,  he  ought  to  account,  he  has  ever 
been  permitted  to  interpose  the  statute  as  a  bar  to  an  account- 
ing by  his  co-partner. 

As  between  themselves,  partners  hold  partnership  funds  and 
effects  under  an  implied  trust,  each  standing  in  the  relation  of 
trustee  for  the  other,  and  neither  will  be  permitted  to  use  the 
statute  as  at  once  a  shield  and  a  sword.  Occupying  this  rela- 
tion of  trust  and  confidence  to  each  other,  it  would  be  a  reproach 
to  the  law  if  moneys,  obtained  by  means  of  such  relation,  could 
be  unjustly  withheld  under  the  protection  of  the  Statute  of 
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Frauds.  It  would  be  converting  a  statute  enacted  for  the  pre- 
tention of  fraud  into  an  instrument  for  the  perpetration  of 
fraud.  "While,  doubtless,  the  statute  might  be  invoked  to  jus- 
tify a* refusal  to  further  execute  a  verbal  agreement  that  is  not 
to  be  performed  within  a  year,  it  will  not  be  permitted  to  defeat 
an  accounting  so  far  as  the  parties  have  voluntarily  acted  under 
it  It  is  against  conscience  that  one  who  has  money  which 
equitably  belongs  to  another,  should  be  suffered  to  shield  him- 
self against  its  payment  under  the  Statute  of  Frauds.  It  has 
been  repeatedly  held  that  where  a  corporati6n  has  obtained  the 
money  of  another  by  the  sale  of  its  bonds,  which  have  been 
declared  invalid  as  ultra  vi/res^  the  corporation  cannot  excuse 
itself  in  an.  action  brought  against  it  for  money  had  and  re- 
ceived, by  setting  up  a  want  of  authority  to  execute  the  bonds. 

It  is  sufficient  that  it  has  money  which  ex  mquo  et  iono 
belongs  to  the  plaintiff. 

So,  too,  the  courts  have  uniformly  held  that  the  Statute  of 
Limitations  cannot  be  interposed  to  prevent  an  accounting  so 
long  as  the  relation  of  trust  and  confidence  continues.  It  is 
only  when  a  new  relation  intervenes  by  the  death  of  a  partner 
or  other  dissolution  of  the  firm,  that  the  statute  begins  to  run. 

In  the  case  of  Albrecht,  Adm'r,  v.  Wolf,  Adm'x,  58  111.  186, 
the  court  say:  "  The  rule  seems  to  be  well  settled  by  authority, 
that  so  long  as  the  duties  of  the  trustee  remain  undischarged, 
the  trustee  cannot  avail  himself  of  the  Statute  of  Limitations 
for  his  defense.  But  if  the  trustee  openly  deny  the  trust,  and 
act  adversely,  the  statute  will  begin  to  run,  and  may  ultiinate 
in  a  bar  to  the  rights  of  the  cestui  que  trustP  And  in  the 
same  case  the  court  further  says:  "  We  are  at  a  loss  to  under- 
stand how  the  Statute  of  Frauds  insisted  upon,  can  have  any 
application  to  the  facts  in  this  case.  The  case  cannot  be  assim- 
ilated to  a  case  of  a  mere  promise  to  pay  the  debt  of  a  third 
person,  where  the  Statute  of  Frauds  would  have  its  appropriate 
application.  The  property  was  bequeathed  to  Bauer  for  a  par- 
ticular purpose,  and  a  trust  was  created  by  the  terms  of  the 
will  which  he  undertook  to  perform.  The  case  has  no  elements 
that  would  bring  it  within  the  Statute  of  Frauds."  See,  also, 
the  leading  case  of  Kane  v.  Bloodgood,  7  John.  Ch.  89;  Angell 
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on  Limitations,  Oh.  35,  sixth  ed.;  Coudry  v.  Gilliam,  60  Mo. 
86,  and  cases  cited;  Walden  v.  Karr,  88  111.  49;  Weisman  v. 
Smith,  6  Jones,  Eq.  E.  {N.  C.)  124. 

A  distinction  is  recognized  in  many  of  the  cases  between 
direct  trusts,  created  expressly  by  will  or  deed,  and  those  which 
are  implied  or  constructive  trusts,  arising  out  of  the  relation 
of  the  parties  to  each  other,  such  as  co-partners  or  tenants  in 
common,  the  rule  being  that  with  reference  to  the  former  or 
direct  trusts,  the  rights  of  the  cestui  que  trust  cannot  be  barred 
by  lapse  of  time;  but  in  cases  of  implied  and  constructive 
trusts,  where  a  claim  is  made  after  a  great  length  of  time,  the 
bar  of  limitation  will  prevail.  Thus  in  Farman  v.  Brooks,  9 
Pick.  212,  it  was  held  that  the  statute  does  not  apply  to  direct 
trusts,  and  perhaps  not  to  those  created  by  appointment 
of  law,  such  as  executorships  and  administrations,  but  to 
constructive  trusts  resulting  from  partnerships,  agencies,  and 
the  like.  This  distinction,  however,  must  itself  be  qualified 
with  another,  namely,  that  where  the  trust  is  a  continuing  one 
between  the  parties,  and  as  we  have  already  observed,  the  da- 
ties  of  the  trustee  remain  undischarged,  he  cannot  avail  him- 
self of  the  Statute  of  Limitations  for  his  defense.  In  the  pres- 
ent case,  the  parties  continued  to  act  nnder  the  partnership 
agreement  down  to  the  month  of  May,  1879,  so  that  whatever 
view  may  be  adopted  as  to  the  applicability  of  the  statute,  less 
than  a  year  had  elapsed  between  the  last  accounting  and  the 
filing  of  the  bill. 

As  to  the  defendant  Chalmers,  we  cannot  say  that  he  was 
improperly  made  a  party  defendant  with  Fraser.  The  bill 
alleges  that  if  the  royalties  or  license  fees  due  from  the  firm 
of  Fraser  &  Chalmers  have  not  yet  been  paid  over  to  Fraser,  they 
are  still  in  the  hands  of  the  firm,  and  complainant  seeks  to 
charge  the  firm  as  equitable  garnishees.  It  ptays  for  a  discovery 
under  oath  by  Fraser  and  Chalmers  as  to  the  number  of  shoes 
made  and  sold  by  the  firm  under  the  license  from  Fraser,  and 
what  amount,  if  any,  is  due  from  the  firm  to  Fraser  on  that 
account.  In  order  to  obtain  a  disclosure,  or,  if  necessary,  an 
inspection  of  the  firm  books,  or  to  entitle  the  complainant  to 
any  relief  as  against  the  firm  of  which  Fraser  was  a  memberi 
it  was  necessary  to  make  him  a  party 
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For  the  reasons  hereinabove  stated,  the  decree  of  the  court 
below  is  reversed  and  the  cause  remanded  for  further  proceed- 
ings. 

Seversed  and  remanded. 


Henry  To  Aspern 

V. 

The  Lamar  Insurance  Company,  use,  etc. 

1.  Suits,  whebb  brought  —  Defendant  in  foreign  county.  — In 
actions  at  law  process  of  the  court  cannot  issue  directed  to  a  sole  defendant 
residing^  in  a  county  different  from  the  one  in  which  such  action  is  commenced, 
and  when  this  has  been  done  and  judgment  rendered  against  such  defendant, 
it  is  the  duty  of  the  court,  upon  motion,  to  set  such  judgment  aside  as  irreg- 
ularly obtained. 

2.  Construction  of  statutes. — Where  two  statutes  are  repugnant  to 
each  other  in  their  provisions,  the  latest  expression  of  the  legislative  will 
must  preyail.  A  subsequent  re-enactment  of  a  former  statute  will,  under 
this  rule,  be  held  to  be  the  latest  expression  of  legislative  will. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E,  Gaby,  Judge,  presiding.  Opinion  filed  April  27, 
1880. 

Mb,  W.  B.  Cunningham,  for  appellant;  that  the  court  had 
no  jurisdiction  of  the  defendant,  cited  Sess.  Laws  1877,  67, 
146:  Sedgwick  on  Statutes,  100;  Lamar  Ins.  Co.  v.  Young,  11 
Chicago  Legal  News,  236. 

Evidence  was  admissible  to  show  that  the  note  was  made  in 
another  county,  though  dated  at  Chicago:  Hale  v.  Cazenove, 
4  East  478;  Baxter  v.  N.  Eng.  Ins.  Co.  5.  Mass.  285;  Bayley 
V.  Taber,  6  Mass.  290;  Chitty  on  Contracts,  564;  Chitty  on 
Bills,  147;  Story  on  Contracts,  805. 

Complainants  may  have  a  bill  for  discovery  of  unknown 
fitockholders,  but  such  stockholders  must  be  made  parties  by 
amendment:  Morgan  v.  JNT.  T.  &  Albany  K.  R.  Co.  10  Paige, 
2W;  Mann  v.  Peutz,  3  Com.  415;  Stuyvesant  v.  Hall,  3  Barb. 
Ch.  157;  Chandler  v.  Brown,  77  111.  336. 
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Messrs.  Shufeldt  &  Westoveb,  for  appellee;  that  in  gen- 
eral an  application  to  set  aside  a  default  is  addressed  to  the 
discretion  of  the  judge,  and  his  decision  cannot  be  assigned  for 
error,  cited  Harmison  v.  Clark,  1  Scam.  131;  Gamer  v.  Cren- 
shaw, 1  Scam,  143;  Wallace  v.  Jerome,  1  Scam.  524;  Gillett 
V.  Stone,  1  Scam.  539;  Woodruff  v.  Tyler,  5  Gilra.  457; 
Mitchell  V.  Chicago,  40  111.  174;  Bowman  v.  Wood,  41  111. 
203;  Bell  v.  Nims,  51  111.  171;  Scales  v.  Lalor,  51  111.  232; 
Fergus  v.  Garden  City  M'f 'g  Co.  71  111.  51. 

And  unless  there  has  been  a  gross  abuse  of  such  discretion, 
an  appellate  court  will  not  interfere:  P.  &  R.  I.  K.  R.  Co.  v. 
Mitchell,  74  111.  394;  Union  Hide  &  Leather  Co.  v.  Woodley, 
76  111.  435;  Constantino  v.  Wells,  83  111.  192. 

On  such  an  application,  defendant  must  show  that  he  has  a 
meritorious  defense:  Constantino  v.  Wells,  83  111.  192;  Rich  v. 
Hathaway,  18  111.  548. 

The  judgment  must  be  sustained  unless  the  declaration  fails 
to  support  it:  G.  &  N.  W.  R.  R  Co.  v.  Coss,  73  111.  394;  Mass. 
Mut.  Life  Ins.  Co.  v.  Kellogg,  82  111.  614. 

Repeals  of  statutes  by  implication  are  not  favored:  People  v 
Barr,  44111.  198;  Bruce  v.  Schuyler,  4  Gilm.  221;  Roberts  v. 
Fahs,  36  111.  268;  Bowen  v.  Lease,  5  Hill,  226;  Taylor  v. 
Brown,  1  Wis.  452;  Sedgwick  on  Con.  Law,  98;  McDonoiigh 
Co.  V.  Campbell,  42  111.  490;  Bobbins  v.  State,  8  Ohio  131; 
Hume  V.  Gassett,  43  111.  297;  William  v.  Pritchard,  4  A.  &E. 
2;  Blain  v.  Bailey,  25  Ind.  165;  Pearce  v.  Bank  of  Alabama, 
83  Ala.  693;  Felt  v.  Felt,  19  Wis.  193;  Cole  v.  Supervisors,  11 
Iowa,  552;  Burke  v.  Jeffries,  20  Iowa,  145;  Crane  v.  Reeder, 
22  Mich.  322. 

In  support  of  the  jurisdiction  of  the  court  to  issue  process  to 
a  foreign  county:  O'Connor  v.  Leddy,  64  111.  299;  The  People  v. 
Rumsev,  64  111.  44. 

A  law  applicable  to  a  particular  class  of  cases  is  not  a  special 
law:  Sedgwick  on  Con.  Law,  535;  Madison  R.  R.  Co.  v.  White- 
rich,  8  Ind.  217;  Henry  v.  Henry,  13  Ind.  250. 

McAllister,  J.  This  is  an  appeal  by  the  defendant  below 
from  the  judgment  of  the  Superior  Court  of  Cook  county,  taken 
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against  him  by  default,  when  the  only  means  of  acquiring  juris- 
diction of  his  person  was  by  a  summons  issued  to  the  sheriff  of 
Champaign  county,  and  there  served,  which  defendant  at  the 
same  term  moved  to  set  aside. 

If  the  law  authorized  the  issuing  .of  summons  to  and  the 
service  thereof  in  that  county,  then  the  judgment  is  regular; 
otherwise,  not.  As  the  statute  was  at  and  prior  to  May  22, 
1877,  it  declared  that  "  it  shall  not  be  lawful  for  any  plaintiff 
to  sue  any  defendant  out  of  the  county  where  the  latter  resides 
or  may  be  found,  except  in  local  actions,  and  except  that  in 
every  species  of  personal  actions  in  law,  where  there  is  more 
than  one  defendant,  the  plaintiff,  commencing  his  action  where 
either  of  them  resides,  may  have  his  writ  or  writs  issued 
directed  to  any  county  or  counties  where  the  other  defendants, 
or  either  of  them,  may  be  found.^'  Then  followed  the  proviso: 
"  That  if  a  verdict  shall  not  be  found  or  judgment  rendered 
against  the  defendant  or  defendants,  resident  in  the  county 
where  the  action  is  commenced,  judgment  shall  not  be  ren- 
dered against  those  defendants  who  do  not  reside  in  the  county, 
unless  they  appear  and  defend.^'    E.  S.  1874,  §  2,  775. 

This  statute  being  in  force  May  22, 1877,  an  act  was  approved 
entitled:  "  An  act  to  amend  section  25  of  an  act  entitled  *  An 
act  concerning  corporations,'  approved  April  18,  1872."  The 
body  of  this  section,  as  amended,  related  to  the  winding  up  of 
insolvent  corporations,  providing  for  the  appointment  of  receiv- 
ers, and  the  enforcement  of  the  liability  of  stockholders,  by 
suits  in  equity,  the  section  closing  with  this  provision:  "  In 
all  cases  of  suits  for  or  against  such  receiver  or  the  corporation 
of  which  he  may  be  receiver,  writs  may  issue  in  favor  of  such 
receiver  or  corporation,  or  against  him  or  it,  from  the  county 
where  the  cause  of  action  accrued,  to  the  sheriff  of  any  county 
in  the  State  for  service." 

Tlie  previous  part  of  this  section  speaks  only  of  suits  in 
equity,  and  it  is  a  fair  construction  of  the  whole  section  that 
the  legislature  had  in  mind  only  such  suits  in  the  clause  just 
quoted. 

Tlie  only  words  that  derogate  from  that  construction  are  the 
words,  "  where  the  cause  of  action  accrued,"    Construed  in  a 
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technical  sense,  those  words  might  seem  to  relate  to  actions  at 
law,  and  embrace  them ;  but  it  certainly  could  not  have  been 
the  intention  of  confining  that  provision  to  actions  at  law  ex- 
clusively; and  from  the  context  the  better  construction  is  that 
the  provision  was  intended  to  apply  to  suits  in  equity  only,  and 
to  enlarge  the  provisions  of  section  three  of  the  chancery  code, 
(K.  S.  1874,  p.  198),  which  is  a  separate  system ;  the  statute  first 
above  mentioned  relating  exclusively  to  actions  at  law.  Bat 
to  make  it  sure,  as  we  construe  the  action  of  the  legislature, 
that  this  act  approved  May  22, 1877,  should  not  have  the  eflfect 
to  change  the  practice  in  respect  to  actions  at  law,  another  act 
was  subsequently,  on  May  29,  1877,  approved,  which  reen- 
acted  the  act  first  above  mentioned.  Now,  it  is  too  clear  to 
admit  of  argument,  that  if  the  provision  in  question  of  the  act 
approved  May  22,  1877,  be  construed  to  embrace  actions  at 
law,  that  approved  May  29,  1877,  is  directly  repugnant  to  it 
The  conflict  is  irreconcilable.  The  former  declares  that  in  all 
suits  for  the  corporation,  writs  may  issue  in  favor  of  such  cor- 
poration from  the  county  where  the  cause  of  action  accrued,  to 
the  sheriflFof  any  county  in  this  State  for  service.  The  latter, 
that  "  it  shall  not  be  lawful  for  any  plaintiff  to  sue  any  defend- 
ant out  of  the  county  where  the  latter  resides  or  may  be  found, 
except  in  local  actions,  and  except  that  in  every  species  of  per- 
sonal actions  in  law  where  there  is  more  than  one  defendant," 
etc.     This  latter  is  a  negative  act.     It  is  also  subsequent. 

The  rule  is  incontrovertible,  that  if  a  subsequent  statute,  con- 
trary to  a  former,  have  negative  words,  it  shall  operate  as  a  re- 
peal of  the  former.  Sedgwick  on  Statutes,  31.  If  a  subsequent 
statute,  contrary  to  a  former  act,  have  negative  words,  it  shall 
be  a  repeal  of  the  former  act."  Potter's  Dwarris  on  Statutes, 
154. 

Where  two  statutes  are  repugnant  to  each  other  in  their  pro- 
visions, the  latest  expression  of  the  legislative  will  must  pre- 
vail. Mullen  V.  The  People,  31  111.  444;  Dingman  v.  The 
People,  51  111.  279;  Sedgwick  on  Statutes  104. 

Appellee's  counsel  take  the  position  that  this  act  of  May  29, 
1877,  should  not  be  regarded  as  the  latest  expression  of  the 
legislative  will,  because  it  was  but  the  re-enactment  of  a  stat- 
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ute  which  previously  existed.  We  do  not  concur  in  that  posi- 
tion. There  is  peculiar  significance,  considering  the  circum- 
Btances,  in  the  re-euacting  of  this  statute;  and,  upon  every 
principle,  it  must  be  regarded  as  to  its  effects  upon  the  repug- 
nant statute  of  May  22,  1877,  with  at  least  as  much  consider- 
ation and  the  same  effect  as  if  passed  then  for  the  first  time. 

This  action  was  at  law,  not  local,  and  against  a  sole  defend- 
ant, who  did  not  reside  and  was  not  found  in  Cook  county, 
where  the  suit  was  brought,  but  in  Champaign  county.  This 
was  made  to  appear  to  the  court  by  the  affidavit  in  support 
of  the  motion  made  at  the  same  term  of  the  judgment  to 
set  it  aside,  and  was  wholly  uncontradicted.  That  affidavit 
also  showed  a  sufficient  reason  why  there  was  no  appearance 
to  set  up  this  objection  before  judgment — that  is,  at  the 
first  opportunity.  "When  these  several  matters  were  shown 
by  uncontradicted  proof,  that  the  process  of  the  court  had  been 
issued,  directed  to  a  county  where  defendantresided,  but  which 
was  other  than  that  in  which  tlie  suit  was  brought,  in  the  face 
of  the  statute  prohibiting  it,  the  court  should  have  vindicated 
the  law,  by  instantly  setting  the  judgment  aside  as  irregularly 
obtained;  and  it  was  such  an  abuse  of  discretion  to  refuse  to  do 
fio  as  to  require  the  reversal  of  the  judgment. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Beversed  and  remanded 


John  McMullen 

V. 

John  Graham. 


1.  Apfbal  fbom  a  JTJ8TICE— Dismissal. — On  an  appeal  from  a  jadg- 
ment  of  a  justice  of  the  peace,  the  appellee  has  no  rigrht  to  have  the  appeal 
dismissed  for  want  of  prosecution,  until  he  is  in  a  position  to  demand  a  trial. 
The  court  must  have  jurisdiction  of  the  parties  and  the  subject-matter. 

2.  Filing  bond  with  clekk  op  court. — Where  an  appeal  is  taken 
hy  filing  the  appeal  bond  with  the  clerk  of  the  appellate  court,  there  must 
he  service  of  summons  upon  or  the  voluntary  appearance  of  the  appellee  be- 
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fore  the  court  has  jurisdiction  to  dismiss  the  appeal  or  take  any  other  steps 
therein. 

8.  Transcript  must  be  FiiiED. — Before  the  appellate  court  has  juris- 
diction to  dismiss  such  an  appeal,  a  transcript  of  the  proceedings  before  the 
justice  must  have  been  filed  ten  days  before  the  commencement  of  the  term 
at  which  such  action  is  sought  to  be  taken. 

4.  Practice— Affidavit. — An  affidavit  filed  in  a  cause,  alleging  that 
at  some  time  prior  thereto  a  transcript  of  the  proceedings  therein  before  a 
justice  of  the  peace,  was  filed  in  the  appellate  court,  but  has  been  lost  or 
taken  from  the  files,  is  not  sufficient  to  warrant  the  court  in  taking  jurisdic- 
tion and  dismissing  the  appeal,  especially  when  such  affidavit  is  not  made  as 
the  ground  of  a  motion  to  restore  a  lost  record. 

5.  Lost  record— Restoration. — Where,  in  the  progress  of  a  cause,  a 
part  of  the  record  becomes  lost  or  destroyed,  especially  if  it  be  the  part  upon 
which  the  jurisdiction  of  the  court  depends,  the  question  of  its  loss  and  res- 
toration is  a  preliminary  question  which  must  be  presented  to  the  court  and 
disposed  of  before  the  litigation  can  proceed;  and  on  the  hearing  of  sudi 
question  both  parties  have  a  right  to  be  notified  and  to  be  heard,  and  until 
such  record  has  been  restored,  the  cause  must  be  treated  the  same  as  though 
it  had  never  existed. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding.  Opinion  filed  April  27, 
1880. 

Mr.  F.  W.  TouNG,  for  appellant;  that  the  court  had  no  juris- 
diction to  dismiss  the  appeal,  cited  Hayward  v.  Kamsey,  74  IlL 
372;  Eeed  v.  DriscoU,  84  111.  96;  Sheridan  v.  Beaixlsley,  89 
111.  477. 

ft 

Mr.  Jesse  Holdom,  for  appellee,  cited  Field  v,  C.  D.  &  V. 
R  R  Co.,  68  111.  367. 

Bailey,  P.  J.  The  facts  shown  by  the  record  in  this  case, 
are  briefly  as  follows:  On  the  4th  day  of  September,  1879,  John 
Graham  recovered  a  judgment  against  John  McMullen  before 
a  justice  of  the  peace  of  Cook  county,  for  $86.18  and  costs. 
On  the  12th  day  of  the  same  month,  McMullen,  the  defendant, 
took  an  appeal  from  said  judgment  by  filing  his  appeal  bond 
in  the  office  of  the  clerk  of  the  Superior  Court  of  said  county, 
and  on  the  24th  day  of  October  following,  the  plaintiff  came  by 
his  attorney,  and  entered  in  said  cause  his  appearance  in  writ- 
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ing.  Afterwards,  and  more  than  ten  days  prior  to  the  first 
day  of  the  December  term,  1879,  of  the  Superior  Court,  said 
cause  was  placed  on  a  trial  calendar,  made  np  by  order  of  said 
court,  and  being  reached  at  said  term  on  the  regular  call  of 
said  calendar,  in  the  absence  of  both  the  defendant  and  his 
counsel,  the  appeal  was,  on  motion  of  the  plaintiff,  dismissed 
for  want  of  prosecution,  with  costs,  and  ten  per  cent,  damages 
for  delay,  and  9^  procedendo  awarded  to  the  justice. 

The  only  Vanscript  of  the  proceedings  before  the  justice 
shown  by  the  record,  was  filed  in  the  Superior  Court  on  the 
16th  day  of  December,  1879,  the  same  day  on  which  the  appeal 
was  dismissed.  The  summons  and  other  papers  in  the  cause 
before  the  justice,  also  appear  to  have  been  filed  on  that  day. 
Prior  to  the  entry  of  the  order  dismissing  the  appeal,  however, 
an  affidavit  of  one  Homer  B.  Galpin,  an  agent  of  the  plaintifi^, 
"vas  filed,  stating  that  sometime  before  October  24,  1879,  but 
at  what  precise  date  he  does  not  remember,  he,  as  agent  of  the 
plaintiff,  filed  with  the  clerk  of  the  Superior  Court  a  tran- 
script in  said  cause  from  the  justice  before  whom  the  same 
was  tried,  and  that  for  some  reason,  or  by  some  mishap,  the 
same  was  lost,  so  that  it  could  not  be  found  among  the  files  or 
in  the  office  of  said  clerk;  and  that  on  ascertaining  that  fact, 
he  caused  a  new  transcript  to  be  filed  on  said  16th  day  of 
December,  1879. 

On  an  appeal  from  a  judgment  of  a  justice  of  the  peace,  the 
appellee  has  no  right  to  have  the  appeal  dismissed  for  want  of 
prosecution  until  he  is  in  such  situation  as  would  entitle  him 
to  demand  a  trial.  Until  that  is  the  case,  the  appellant  is  not 
in  default,  and  cannot  be  charged  with  a  failure  to  prosecute 
his  suit;  and  before  either  party  can  force  the  other  to  trial, 
the  court  must  have  jurisdiction  both  of  the  parties  and  of  the 
subject-matter. 

Where  an  appeal  is  taken  by  filing  the  appeal  bond  in  the 
appellate  court,  jurisdiction  of  the  appellee  is  obtained  by  ser- 
vice of  summons,  the  return  of  two  nihils^  or  his  voluntary 
appearance,  and  in  such  case  it  has  been  held  that  the  court 
cannot,  without  the  consent  of  the  appellant,  dismiss  the  ap- 
peal or  take  any  other  steps  in  the  case  until  jurisdiction  of 
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the  appellee  is  acquired  in  one  of  the  modes  above  mentioned. 
Camp  V.  Hogan,  73  111.  228;  Pratt  v.  Bryant,  2  Bradwell,  314. 
Jurisdiction  of  the  subject-matter  is  obtained  by  the  filing  of 
the  transcript  from  the  justice,  and  it  has  accordingly  been 
held  that  until  such  transcript  is  filed,  the  court  has  no  power, 
without  the  appellant's  consent,  to  try  or  dismiss  the  appeal. 
Sheridan  v.  Beardsley  et  al.  89  111.  477;  Eeed  v.  DriscoU,  84 
li  96. 

Under  the  provisions  of  section  68  of  the  statute  in  relation 
to  justices  and  constables,  the  appeal  must  be  perfected  by 
filing  the  papers  and  transcript  of  the  judgment  ten  days  be- 
fore the  commencement  of  a  term  of  the  appellate  court,  in 
order  to  have  the  cause  stand  for  trial  at  such  term.  Unless 
the  appeal  is  thus  perfected  ten  days  before  the  term,  the 
cause  must  be  continued  over  to  the  next  succeeding  terra  for 
trial.    Hayward  v.  Ramsey,  74  111.  372. 

In  the  present  case  the  transcript  and  papers  now  appearing 
in  the  record  do  not  purport  to  have  been  filed,  and  were  not 
in  fact  filed  until  the  very  day  on  which  the  appeal  was  dis- 
missed.   So  far  as  these  papers  show,  the  court  had  no  right 
to  dismiss  the  appeal,  but  should,  on  reaching  the  case,  Lave 
continued  it  to  the  next  term.     Keliance,  however,  is  placed 
upon  the  affidavit  of  the  plaintiff's  agent  that  a  transcript  had 
been  filed  more  than  ten  days  before  the  term,  and  had  in 
some  way  been  lost.    We  are  unable  to  perceive  how  a  mere 
affidavit  of  this  character  can  be  of  any  avail.     It  was  not  filed 
as  the  basis  of  a  motion  to  restore  a  lost  record,  nor  does  any 
motion  of  that  character  seem  to  have  been  made.    The  court 
was  not  called  upon  to  determine,   and  did  not  determine, 
whether  the  facts  stated  in  the  affidavit  were  true  or  not.    If o 
issue  was  presented  to  which  the  affidavit  could  apply.    ITo  ad- 
judication was  had  upon  the  question  as  to  whether  a  tran- 
script had  in  fact  been  filed  more  than  ten  days  before  the 
term,  or  whether  such  transcript  had  afterwards  been  lost;  or 
whether  the  paper  now  appearing  in  the  record  is  either  an 
exact  or  a  substantial  copy  of  the  same;    nor  was  any  order 
made  substituting  the  new  transcript  for  the  one  lost.     In  the 
absence  of  such  proceedings,  we  are  unable  to  see  how  the  court 
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conld  properly  assume  that  a  transcript  had  been  filed  as  stated 
in  the  affidavit,  and  dispose  of  the  case  upon  that  assumption. 

Where,  in  the  progress  of  a  cause,  a  part  of  the  record  be- 
comes lost  or  destroyed,  especially  if  it  be  the  very  part  upon 
which  the  jurisdiction  of  the  court  depends,  the  question  of  its 
loss  and  restoration  is  a  preliminary  question  which  must  be 
presented  to  the  court  and  disposed  of  before  the  litigation  can 
proceed.  On  the  hearing  of  such  question,  both  parties  have 
a  right  to  be  notified  and  to  be  heard,  and  until  the  record 
claimed  to  have  been  lost  has  been  restored,  the  cause  must  be 
treated  the  same  as  though  it  had  never  existed. 

The  transcript  filed  on  the  16th  of  December,  cannot,  in  the 
absence  of  an  order  of  the  court  to  that  eflfect,  be  regarded  as 
a  restoration  of  a  paper  previously  filed.  It  was  sufficient  to 
give  jurisdiction  from  the  date  of  filing,  and  from  that  date 
alone.  In  our  opinion,  therefore,  the  order  dismissing  the  ap- 
peal was  wholly  without  warrant. 

The  judgment  will  accordingly  be  reversed  and  the  cause 

remanded. 

Judgment  reversed 


Chicago  West  Division  Eailway  Compai^y 

V. 

William  P.  Kend  et  al. 

Torts — Remedy  oveb. — A  street  railway  company  was  in  the  lawful  use 
of  its  cars  upon  the  street,  and  while  so  doing  one  of  its  cars  was  run  into  by 
the  cool  wagon  of  defendants,  resulting  in  an  injury  to  one  of  the  passengers 
on  such  car,  by  reason  whereof  the  railway  company  was  obliged  to  pay  dam- 
ages for  the  ixgury  sustained  by  such  passenger.  Held,  that  the  railway 
company  had  a  remedy  over  against  defendant  for  the  trespass  committed  in 
mnnmg  into  its  car,  irrespectivo  of  the  special  damages  for  injury  to  the 
passenger  set  out  in  the  declaration. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Thomas  A.  Moean,  Judge,  presiding.  Opinion  filed  April  27, 
1880. 
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ThiB  action  was  by  the  Chicago  "West  Division  Railway, 
against  William  P.  Eend  and  Edwin  Walker.  The  declaration 
was  as  follows: 

"  For  that  whereas,  heretofore,  to  wit,  on  the  7th  day  of  Octo- 
ber, A.  D.  1876,  to  wit,  at  the  connty  of  Cook  aforesaid,  the 
said  plaintiff  was  a  common  carrier  of  passengers,  and  as  such 
was  then  and  there  engaged  in  carrying  passengers  in  its  cars 
upon  and  along  its  line  of  horse-railway,  then  and  there  operated 
and  running  upon  and  along  Randolph  street,  in  the  city  of 
Chicago,  to  wit,  in  the  county  of  Cook  aforesaid;  that  the  said 
plaintiff  was  then  and  there  as  such  common  carrier  carrying 
upon  its  said  cars,  then  and  there  running  upon  its  said  line  of 
railway  and  upon  its  tracks,  as  a  passenger  for  hire,  a  certain 
person,  to  wit,  one  David  D.  Cornell;  that  said  plaintiff  was 
then  and  there  entitled  to  the  right-of-way  upon  and  along  its 
said  track,  for  the  hauling  and  operating  of  its  said  cars  in  its 
business  as  carrier  of  passengers  as  aforesaid,  and  was  then  and 
there  lawfully  entitled  to  proceed  thereon  in  performance  of  its 
duty  as  such  carrier  of  passengers,  as  aforesaid,  without  the  let 
or  hindrance  of  the  said  defendants;  and  that  it  was  then  and 
there  the  duty  of  the  said  defendants  and  of  their  agents 
and  servants,  to  yield  the  said  right-of-way  to  the  said  plain- 
tiff while  performing  its  said  duty  of  common  carrier  of 
passengers  as  aforesaid.  And  the  said  plaintiff  further  saith, 
that  at  the  said  when,  etc.,  the  said  defendants  as  partners 
as  aforesaid,  were  in  possession  of,  and  then  and  there  had  un- 
der their  control,  or  in  the  control  of  their  agents  and  ser- 
vants, a  certain  wagon  drawn  by  horses.  And  the  said 
plaintiff  saith,  that  while  it  was  carefully  and  without  negli- 
gence on  its  part  carrying  the  said  Cornell  as  such  passenger 
as  aforesaid,  on  one  of  its  said  cars,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  the  county  of  Cook  aforesaid,  the  said  defend- 
ants, as  such  partners  as  aforesaid,  did  then  and  there  willfully, 
wrongfully,  carelessly  and  negligently  drive  their  said  wagon,  or 
cause  the  same  to  be  driven  into  and  upon  the  said  car  of  the 
said  plaintiff,  while  the  same  was  in  motion,  and  lawfully  pro- 
ceeding along  its  said  track,  and  was  carrying  said  Cornell  as 
aforesaid,  in  such  manner  as  unlawfully,  carelessly  and  negli- 
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gently,  on  the  part  of  the  said  defendants,  to  collide  with  or 
strike  the'car  of  the  said  plaintiff*,  and  to  come  in  collision  there- 
with, and  for  a  long  distance,  to  wit,  ten  rods  and  upwards,  re- 
mained in  contact  with  the  said  car  of  the  said  plaintiif ;  that 
the  hub  of  one  of  the  wheels  of  said  wagon  then  and  there 
struck  and  bent  forward  the  dash-board,  so  called,  of  the  said 
car,  near  which  the  said  Cornell  was  then  and  there  standing; 
and  that  the  said  defendants  then  and  there  so  carelessly  and  neg- 
ligently drove  their  said  wagon,  that  on  the  same  becoming  dis- 
connected with  said  dash-board  of  the  said  plaintiff''s  said  car, 
the  same  sprung  back  with  great  force  and  violence  upon  and 
against  the  leg  of  the  said  Cornell,  then  and  there  being  such 
passenger  as  aforesaid,  by  means  wliereof  the  said  Cornell 
while  so  riding  as  a  passenger  as  aforesaid,  upon  the  said  car 
of  the  said  plaintiff^,  to  wit,  at  the  county  of  Cook  aforesaid, 
became  and  was  greatly  injured  and  hurt,  and  that  he,  the 
said  Cornell,  then  and  there  became  so  hurt  and  injured  by 
and  through  the  wrongfiil  and  unlawful  carelessness  and  neg- 
ligence of  the  said  defendants,  and  of  their  servants  in  that 
behalf.  And  the  said  plaintiff"  in  fact  saith,  that  by  reason  of 
the  said  unlawful  and  wrongful  negligence  and  cai*elessness 
of  the  said  defendants,  then  and  there  being  such  partners  as 
aforesaid,  the  said  plaintiff  was  prevented  while  lawfully  pro- 
ceeding upon  and  along  its  said  line  of  railway,  from  carrying 
safely  and  carefully  the  said  Cornell,  who  was  then  and  there 
such  passenger  as  aforesaid.  And  the  said  plaintiff  further  saith, 
that  had  it  not  been  for  the  said  wrongful  and  unlawful  negli- 
gence and  carelessness  of  the  said  defendants,  the  said  plaintiff 
could  and  would  have  safely  and  carefully  carried  and  trans- 
ported the  said  Cornell  as  such  passenger  as  aforesaid,  upon 
and  over  its  said  line  of  railway  as  aforesaid. 

"  And  the  said  plaintiff  further  in  fact  saith,  that  by  reason 
of  the  premises  the  said  Cornell  afterwards,  to  wit,  at  the 
December  term,  A.  D.  1876,  of  the  Superior  Court  of  Cook 
County,  brought  suit  against  the  said  plaintiff,  impleaded  with 
the  said  defendants,  in  a  plea  of  trespass  on  the  case  for  the 
injury  and  damage  aforesaid;  that  afterwards  such  proceedings 
were  had  in  said  suit;  that  the  said  suit  was  by  the  said  Cornell 
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dismissed  as  against  the  said  defendants,  and  thereafter,  to 
wit,  at  the  November  term,  A.  D.  1878,  such  proceedings  were 
had  in  said  canse;  that  the  said  Cornell  recovered  judgment 
against  the  said  plaintiff  for  the  sum  of  four  thousand  dollars, 
together  with  his  costs,  of  which  said  suit  and  of  the  said  trial 
and  recovery  against  the  said  plaintiff  in  that  behalf,  the  said 
defendants  then  and  there  had  notice,  to  wit,  at  the  county  of 
Cook  aforesaid.     And  the  said  plaintiff  further  saith,  that  it 
was  then  and  there  obliged  to  pay  and  did  pay  to  the  said 
Cornell  the  amount  of  the  said  judgment  recovered  by  him  in 
that  behalf,  to  wit,  the  said  sum  of  four  thousand  dollars,  to- 
gether with  his  costs  and  charges  in  that  behalf  expended,  as 
by  the  record  and  proceedings  in  said  cause  will  appear.     And 
that  by  means  of  the  premises,  the  said  defendants  as  such 
partners  as  aforesaid,  have  become  and  are  liable  over  to  the 
said  plaintiff  for  the  consequence  of  the  said  wrongful  and  ille- 
gal acts  and  doings  of  them,  the  said  defendants;  and  that  the 
said  plaintiff  hath  by  reason  of  the  premises  sustained  damages 
to  wit,  at  the  county  aforesaid,  to  a  largo  sum  of  money,  to 
wit,  the  sum  of  seven  thousand  dollai*s;  therefore  it  brings 
suit,  etc." 

The  defendant  filed  a  general  demurrer  to  this  declaration, 
which  the  court  sustained,  and  plaintiff's  attorney  electing  to 
stand  by  the  declaration,  final  judgment  was  given  for  defend- 
ants/ Plaintiff  brings  the  case  to  this  court  by  appeal,  and  as- 
signs said  ruling  for  error. 

Mr.  F.  H.  Ejjlbs,  for  appellant;  that  the  suit  is  not  for  a 
wrong  done  jointly  by  plaintiff  and  defendants  to  another,  but 
for  a  wrong  done  by  the  defendants  to  the  plaintiff,  cited 
Cooley  on  Torts,  144;  Chicago  v.  Bobbins,  2  Black.  418;  Kob- 
bins  V.  Chicago,  4  Wall,  657. 

Plaintiff  may  recover,  though  guilty  of  slight  negligence, 
if  the  negligence  of  defendants  was  gross  or  willful:  C.  B.  & 
Q.  E.  K.  Co.  v.  Damerell,  81  111.  450;  C.  W.  D.  R'y  Co.  v. 
Bert,  69  111.  388. 

Carriers  of  passengers  are  required  to  use  the  utmost  care 
for  their  safety:  C.  &  A.  R  R.  Co.  v.  Wilson,  63  111.  167;    P. 
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C.  &  St.  L.  R  E.  Co.  V.  Thompson,  56  111.  188;  C.  B.  &  Q. 
R.  R  Co.  V.  George,  19  111.  510;  O.  &  M.  R  R.  Co.  v.  Muhl- 
ing,  30  111.  9. 

The  facts  alleged  show  a  cause  of  action,  and  it  is  immate- 
rial whether  it  be  laid  in  trespass  or  case:  Rev.  Stat.  1874, 
Chap.  110,  §22;  Barker  v.  Koozier,  80  111.  205;  Krug  v.  Ward, 
77  111.  603;  Blalock  v.  Randall,  76  111.  224. 

An  indemnitor  with  notice  is  concluded  by  a  judgment 
against  the  party  to  whom  he  is  ultimately  liable:  Chicago  v. 
Robbins,  2  Black  418;  Robbins  v.  Chicago,  4  Wall.  657. 

Messrs.  Walker  &  Carter,  for  appellees;  that  it  was  the 
duty  of  the  railway  company  to  avoid  the  collision,  if  possible; 
and  failing  to  do  so,  is  guilty  of  negligence,  cited  C.  &  M.  R. 
R  Co.  v.Patchen,  16  111.  198;  111.  Cent.  R  R  Co.  v.  Wren, 
43  111.  77;  Paris  i&  Decatur  R  R  Co.  v.  MuUins,  66  111.  526; 
Hegan  v.  Eighth  Av.  R  R  Co.  15  N.  Y.  380. 

Plaintiff  must  show  that  it  was  free  from  negligence:  Sedg- 
wick on  Measure  of  Damages,  634;  Penn.  R.  R.  Co.  v.  Mc- 
Tighe,  46  Pa,  316;  C.  B.  &  Q.  R  R  Co.  v.  Dewey,  26  111.  255. 

And  that  the  damages  are  the  legitimate  consequences  of 
defendant's  negligence:  Persons  v.  Parker,  3  Barb.  S.  C.  249; 
Eathbum  v.  Payne,  19  Wend.  399;  Spencer  v.  U.  &  S.  R  R 
Co.  5  Barb.  S.  C.  337;  Brand  v.  S.  &  T.  R  R  Co.  8  Barb.  S. 
C.  368;  Parker  v.  Adams,  12  Met.  416;  Laners  v.  Crombie, 
12  Pick.  177. 

One  person  being  in  default,  will  not  excuse  another  from 
using  ordinary  care:  Butterfield  v.  Forrister,  11  East,  60; 
riower  V.  Adam,  2  Taunt.  314;  Smith  v.  Smith,  2  Pick.  621. 

McAllister,  J.  The  demurrer  to  plaintiff's  declaration 
being  general,  the  only  question  presented  in  this  appeal  to 
review  the  action  of  the  court  below  in  sustaining  that  demur- 
rer is:  does  the  declaration  contain  a  cause  of  action,  or  is  it 
good  in  substance? 

Defendants'  counsel  insist  that  it  is  not  good,  because  there 
'waa  no  sufficient  basis  shown  in  it  for  the  recovery  of  the  spe- 
cial damages  attempted  to  be  set  out,  viz:  the  amount  of  the 
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judgment  recovered  by  Cornell  against  plaintiff,  for  injuries 
-whicli  he  sustained  while  a  passenger  on  plaintiff's  car,  at  the 
time  defendants  willfully  and  wrongfully,  as  it  is  alleged,  ran 
upon  and  into  the  same  with  tlieir  wagon. 

There  are  two  classes  of  cases  of  wrongful  acts  or  omissions 
between  which  there  is  a  marked  distinction.  One  is,  that 
where  there  is  any  distinct  legal  wrong  which  in  itself  consti- 
tutes the  invasion  of  the  right  of  another,  the  law  will  pre- 
sume that  some  damage  follows,  as  a  natural,  necessary  and 
proximate  result.  In  that  case,  the  wrong  itself  constitutes 
the  right  of  action.  Nothing  further  is  necessary  to  a  recov- 
ery, though  the  extent  of  it  may  depend  upon  the  evidence. 
Cooley  on  Torts,  69;  McConnell  v.  Kibbe,  83  III.  179;  Sedg. 
on  Dam.  445;  Brent  v.  Kimball,  60  111.  211. 

The  latter  class  is  where  the  act  or  omission  complained  of 
is  not  of  itself  a  distinct  wrong,  and  can  only  become  so  to 
any  particular  individual  through  injurious  consequences  result- 
ing therefrom.  In  such  case,  this  consequence  must  not  only 
be  shown,  but  it  must  be  so  connected  by  averment  and  evi- 
dence with  the  act  or  omission,  as  to  appear  to  have  resulted 
therefrom  according  to  the  ordinary  course  of  events,  and  as  a 
proximate  result  of  a  sufficient  cause.  Cooley  on  Torts,  sujpra^ 
and  cases  in  note  1.  An  instance  of  this  class  is,  where  suit 
is  brought  against  the  cashier  of  a  bank  for  neglect  of  duty. 
If  no  damage  has  resulted  to  plaintiff,  then,  although  the  neg- 
lect be  proved,  the  plaintiff  cannot  even  recover  nominal  dam- 
ages. Commercial  Bank  v.  Ten  Eyck,  48  N.  Y.  305.  Another 
is,  where  suit  is  brought  for  verbal  slander,  where  the  words  are 
not  actionable  per  se,  but  become  so  only  by  averring  and 
proving  special  damages,  as  in  Yickars  v.  Wilcocks,  8  East  1. 
In  such  cases,  the  damages  are  said  to  be  the  gist  of  the  action. 
Bare  negligence,  unproductive  of  damages  to  another,  will 
not  give  a  right  of  action ;  negligence  causing  damages  will 
do  so.  Whitehouse  v.  Birmingham,  Can.  Co.  2  L.  J.  Exc  25; 
Bailey  v.  Wolverham  Water  Works,  6  H.  &  K  241;  Duck- 
worth V.  Johnson,  4  N.  &  H.  653. 

But  in  cases  belonging  to  the  first  mentioned  class,  where 
the  injury  imports  damages,  if  no  evidence  is  given  of  any  par- 
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ticniar  loss,  the  law  will  support  the  right  invaded  by  award- 
ing nominal  damages.  Sedgwick  on  Damages,  supra^  and 
cases  in  notes. 

The  matters  set  out  in  the  declaration  clearly  bring  this  case 
within  the  first  class,  showing  a  wrongful  invasion  of  plain- 
tiff's right  where  the  law  will  infer  damage.  The  plaintiff 
was  in  lawful  possession  and  use*of  its  car  upon  its  horse  rail- 
way in  the  street  of  the  city  of  Chicago,  as  a  common  carrier 
of  passengers,  when  the  defendants  willfully  and  wrongfully,  as 
it  is  alleged,  drove  their  wagon  into  and  upon  said  car.  This 
surely  was  a  wrongful  invasion  of  plaintiff's  right,  for  which 
the  law  awards  nominal  damages,  at  least. 

As  to  the  mere  forms  of  action,  the  statute  has  abrogated 
the  distinction  between  trespass  and  case.  But  the  distinction 
between  an  act  done  directly  by  force,  constituting  of  itself  a 
wrong  by  invading  the  rights  of  another,  and  one  the  result  of 
negligence  by  the  defendant  or  his  servants,  is  not  affected  by 
such  abrogatix)n,  because  it  is  inherent  in  the  nature  of  things, 
and  of  much  importance  in  determining  whether  there  is  a  lia- 
bility growing  out  of  a  given  state  of  facts. 

Where  an  injury  is  inflicted  to  a  plaintiff 's  right  by  a  will- 
ful act  of  force,  it  constitutes  a  trespass.  1  Chit.  PL  128; 
Percival  v.  Hickey,  18  Johns.  257;  Wilson  v.  Smith,  10  Wend. 
324;  Cadwell  v.  Farrell,  28  111.  438. 

From  this  view  it  is  clear  that  the  special  damage  arising 
from  the  recovery  by  Cornell  of  a  judgment  against  plaintiff 
for  damages  received  by  him  as  a  passenger  on  plaintiff's  car 
at  the  time  in  question,  is  not  a  necessary  element  of  the  cause 
of  action.  The  doctrine  on  the  subject  of  such  recovery  over,  is, 
as  we  understand  it,  correctly  stated  in  Knox,  Adm'r,  v.  The 
City  of  Sterling,  73  111.  214,  where  it  was  said  that  the  theory 
of  the  liability  of  a  property-owner  over  to  the  cfty  is,  that  the 
former  is  the  real  author  of  the  wrong,  and  by  reason  of  the 
corporation  not  being  itself  the  wrong-doer,  but  having,  by  its 
relative  position  to  the  public,  been  compelled  to  pay  the  dam- 
ages sustained,  it  shall  have  a  remedy  jor^f  against  the  real 
author  of  the  injury.  If,  as  between  itself  and  the  author  of 
the  nuisance,  the  corporation  was  a  wrong-doer,  it  could  have 
no  remedy  over. 
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In  Talraadge  v.  The  Zanesville  &  M.  Road  Co.  11  Ohio,  197, 
a  passenger  on  the  plaintiff's  coach  was  injured,  and  sued  and 
recovered  against  the  plaintiff  for  such  injury;  and  the  latter 
sued  the  Zanesville  &  M.  Koad  Co.  for  negligence  in  failing  to 
keep  their  road  in  repair  on  which  plaintiff's  coach  was  run- 
ning at  the  time  the  passenger  was  injured.  But  the  court 
held  plaintiff  was  entitled  to  recover  only  for  the  injury  to  his 
coach,  but  not  for  that  of  the  passenger. 

So,  here  the  plaintiff  may  recover  for  the  injury  incurred  by 
the  invasion  of  its  right,  without  regard  to  the  special  damages 
set  out.  For  that  reason  the  judgment  of  the  court  below 
will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Andrew  Brown 

V. 

Isaac  N.*  Phillips. 


1.  Pbactice— Excessive  judgment. — A  plaintiff  cannot  recover  more 
than  he  claims,  and  if  he  takes  judgment  for  more  it  is  error. 

2.  Indorsemei^t  on  summons— Entry  in  justice's  docket. — ^TTie 
amount  indorsed  on  the  summons  concludes  the  plaintiff,  and  he  is  limited 
to  that  in  his  judgment.  And  where  the  entry  on  the  justice's  docket  showed 
the  amount  of  plaintiff's  demand,  it  will,  in  the  ahsence  of  the  summons,  be 
presumed  to  correspond  with  the  amount  indorsed  on  the  summons. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Eogebs,  Judge,  presiding.  Opinion  filed  April  27, 
1880. 

Mr.  John  H.  Thompson,  for  appellant,  cited  Dowling  v. 
Stewart,  3  Scam.  193;  Badglej  v.  Heald,  4  Gilm.  64;  T.  P.  & 
W.  E'y  Co.  V.  Pence,  71  III.  174. 

Mr.  W.  E.  Manlove,  for  appellee;  that  a  venditicyni  exponas 
only  compels  the  sheriff  to  do  what  it  was  his  duty  to  do  before, 
cited  Bellingall  v.  Duncan,  3  Gilm.  477;  Phillips  v.  Dana,  3 
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Scain.  551;  Eeddick  v.  Cloud's  Adm'r,  2  Gilm.  670;  Logsden 
V.  Spivey,  54  111.  104. 

The  amount  indorsed  on  the  summons  may  be  increased  by 
interest:  Kives  v.  Kumler,  27  111.  291;  Wilsott  v.  Van  Winkle, 
2  Gilm.  684;  Haight  v.  McVeagh,  69  111.  624. 

The  absence  of  such  indorsement  will  not  defeat  plaintiff's 
right  of  recovery:  Eaton  v.  Graham,  11  111.  619. 

Wilson,  J.  This  was  a  suit  brought  before  a  justice  of  the 
peace  against  appellant,  Andrew  Brown,  to  recover  $72,  al- 
leged to  hare  been  paid  by  Joseph  H.  Humphrey  to  Brown 
by  mistake.  Humphrey  recovered  a  judgment  for  §75  and 
costs,  from  which  Brown  appealed  to  the  Circuit  Court  of  Cook 
county.  Humphrey  having  gone  into  bankruptcy,  his  assignee, 
Isaac  N.  Phillips,  was  substituted  as  plaintiff.  The  cause  was 
tried  in  the  circuit  court,  and  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff  for  $85.12,  and  from  that  judgment  this 
appeal  was  taken. 

If  tliis  case  were  to  be  determined  solely  upon  its  merits,  as 
disclosed  by  the  proofs,  we  should  be  well  satisfied  with  the 
result  of  the  trial  in  the  court  below. 

It  appears  from  the  evidence  that  Brown  obtained  a  judg- 
ment against  Humphrey  in  a  justice's  court  in  McLean  county, 
on  the  11th  day  of  June,  1874,  for  $115.79,  and  costs;  that  an 
execution  thereon  having  been  returned  nulla  hona^  a  tran- 
script was  filed  in  the  circuit  clerk's  ofiice  of  McLean  county, 
November  11th,  1874,  upon  which  an  execution  was  issued  to 
the  sheriff  of  Iroquois  county;  that  the  execution  was  sent  to 
Blades,  Kay  &  Euans,  attorneys,  at  Watseka,  from  Frasei*s 
Mercantile  Agency  of  Chicago,  with  directions  to  them  to  act 
in  behalf  of  Brown  by  having  the  execution  levied  upon  and 
collected  out  of  the  lands  of  Humphrey  lying  in  Iroquois 
county;  that  the  attorneys  placed  the  execution  in  the  hands 
of  the  sheriff  and  designated  the  lands  to  be  levied  on ;  that  the 
sheriff  levied  on  the  lands,  and  afterwards  sold  the  same  upon 
that  and  two  other  executions  against  Humphre)'-,  and  out  of 
the  sale  the  full  amount  of  Brown's  judgment  was  realized  and 
paid  over  to  Blades,  Kay  &  Euans,  who  remitted  the  amount 
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to  Fraser.  Fraser  subsequently  absconded  without  paying 
over  the  same  to  Brown.  Brown  denies  that  he  authorized 
Fraser  to  make  the  collection,  but  a  careful  scrutiny  of  his  tes- 
timony satisfies  us  that  the  jury  were  justified  in  believing  tliat 
if  the  collection  was  not  placed  in  Fraser's  hands  by  Brown 
himself,  it  was  done  by  some  one  in  his  office  acting  in  his 
behalf  and  by  his  authority. 

Humphrey  was  aware  that  the  attorneys  who  acted  for  Brown 
had  caused  his  Iroquois  county  lands  to  be  levied  on,  and  he 
knew  that  the  lands  had  been  sold  bv  the  sheriff  on  other  ex- 
ecutions,  as  he  supposed,  from  which  he  subsequently  redeemed; 
but  he  was  ignorant  of  the  fact  tliat  a  sale  had  been  made  un- 
der Brown's  execution.  Acting  on  the  belief  that  Brown's 
judgment  was  still  unsatisfied,  and  wishing  to  free  his  lands 
from  the  lien  of  the  execution,  he  paid  Brown  $75  to  com- 
promise his  judgment.  It  is  not  claimed  by  Brown  that  he 
held  any  other  judgment  or  demand  against  Humphrey;  nor 
is  it  disputed  that  when  Humphrey  paid  the  $75  he  was  ig- 
norant of  the  fact  that  his  lands  had  already  been  sold  on 
Brown's  execution. 

Under  this  state  of  facts,  it  would  seem  plain  that  Humph- 
rey, having  paid  the  money  to  Brown  under  the  mistaken  be- 
lief that  it  was  still  due  and  owing  to  him,  was  entitled  to 
recover  it  back  as  for  money  had  and  received  by  Brown  to  his 
use.  But  while  we  are  of  the  opinion  that  Humphrey  or  his 
assignee  was  entitled  to  recover,  under  the  case  as  made,  it  is 
manifest  that  the  amount  of  the  recovery  in  the  court  below 
was  too  large.  The  plaintiff's  demand  when  the  suit  was  com- 
menced, August  3d,  1877,  was  $72,  as  appears  from  the  jus- 
tice's transcript.  Interest  from  that  date  to  September  26th, 
1879,  the  day  on  which  the  verdict  was  rendered,  is  $8.91,  which 
added  to  the  principal  makes  a  total  of  $80.91 ;  or  if  interest 
be  computed  to  December  27th,  1879,  the  date  of  the  judg- 
ment, the  whole  amount  would  be  $82.29.  The  verdict  and 
judgment  were  for  $85.12,  being  $2.83  in  excess  of  principal 
and  interest  which  the  plaintiff  was  entitled  to  recover,  if 
interest  was  allowable,  in  reference  to  which,  however,  we  ex- 
press no  opinion. 
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Tlie  law  is  settled  tliat  a  plaintiff  cannot  recover  more  than 
Le  claims,  and  if  he  takes  judgment  fur  more,  it  is  error.  Dow- 
ling  y.  Stewart,  3  Scam.  195;  Badgley  v.  Heald,  4  Gil.  64;  T. 
P.  &  W.  Ey.  Co.  V.  Pence,  71  111.  274. 

The  amount  indorsed  on  the  summons  and  entered  on  the 
jnstice's  docket,  concludes  the  plaintiff.  It  is  likened  to  the 
statement  of  the  claim  of  damages  in  a  declaration  in  a  court 
where  written  pleadings  are  required,  and  the  judgment  is  lim- 
ited to  the  sum  claimed. 

It  is  objected  by  appellee  that  no  copy  of  the  summons  is- 
Bned  by  the  justice,  nor  of  any  indorsement  thereon,  appears  in 
the  record,  and  that  there  may  have  been  no  indorsement 
made.  The  transcript  of  the  justice,  which  appears  iathe  rec- 
ord, gives  the  docket  entry  and  commencement  of  the  suit  by 
the  issuing  of  a  summons,  with  plaintiff's  demand  stated  at 
8T2.  In  the  absence  of  the  summons  the  presumption  would 
be  that  it  corresponded  with  the  docket  entry.  The  transcript 
shows  that  the  summons  was  returned  by  the  constable  person- 
ally served  on  the  defendant,  and  that  on  the  return  day  both 
parties  appeared,  and  after  one  or  two  continuances,  a  trial  was 
had.  As  no  change  was  made  in  the  docket  entry  as  to  the 
amount  of  the  plaintiff's  demand,  he  must  be  held  to  be  con- 
cluded by  the  amount  as  therein  stated.  As  was  said  in  Ellis  v. 
Snider,  Breese,  836,  "  A  party  who  presents  a  claim  is  the  best 
judge  of  the  extent  of  his  claim.  *  *  *  He  is  to  determine 
how  much  he  will  demand;  and  neither  the  court  nor  the  jury 
have  a  legal  right  to  allow  more  than  the  plaintiff  claims." 

As  to  the  amount  of  excess  recovered  over  the  amount 
claimed,  our  Supreme  Court  have  observed  much  strictness. 
In  Badgley  v.  Heald,  supra^  the  amount  demanded  was  $15, 
and  the  judgment  was  $15.46.  The  court  says,  "  The  excess  in 
the  present  case  is  forty-six  cents,  and  although  it  is  small,  it 
is  not  so  small  that  the  maxim  de  minimis  lex  non  curat  will 
apply."  And  in  T.  P.  &  W.  Ey.  Co.  v.  Pence,  where  the  de- 
mand was  for  $30,  and  the  judgment  $32.50,  the  court  reversed 
the  judgment,  declaring  the  rule  to  be  unbending  that  a  plain- 
tiff shall  not  recover  more  than  he  claims. 

For  the  error  of  the  court  in  entering  judgment  for  more 
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than  the  plaintiff's  demand,  the  judgment  is  reversed,  and  the 
cause  remanded  for  farther  proceedings. 

Beversed  and  remanded 


Henry  Wisneb 

V. 

The  City  op  Chicago. 


Contract  op  pubchase — Failxirb  op  condition— Recovery  op  pur- 
chase MONET. — Where  the  plaintiff  entered  into  a  contract  to  purchase  land 
of  the  city,  and  paid  thereon  $1,000,  with  the  condition  that  if  the  city  failed 
to  show  a  good  title  to  the  land,  the  money  was  to  be  returned  to  him,  he 
may,  on  failure  to  show  a  good  title,  recover  back  the  money  so  paid,  under 
the  common  counts.  The  fact  that  the  plaintiff  subsequently  bought  in  an 
outstanding  title  to  the  land  of  a  third  person,  will  not  affect  his  right  of 
recovery  against  the  city. 

Appeaj.  from  the  Circuit  Oonrt  of  Cook  county;  the  Hon. 
John  G.  Booebs,  Judge,  presiding.  Opinion  filed  April  27, 
1880. 

This  was  an  action  of  assumpsit  by  Wisner  against  the  City 
of  Chicago,  upon  the  common  counts  for  money  had  and  re- 
ceived. The  case  was  tried  by  the  court  without  a  jury,  and 
finding  and  judgment  for  defendant,  and  plaintiff  brings  the 
case  to  this  court  by  appeal. 

The  evidence  is  preserved  by  bill  of  exceptions,  from  which 

it  appears  that  in  May,  1873,  the  plaintiff  let  the  defendant 

have  one  thousand  dollars,  under  the  following  agreement  in 

writing. 

"  City  Comptroller's  Office, 
Chicago,  May  26th,  1873. 

"  Received  of  Henry  "Wisner,  one  thousand  dollars  on  ac- 
count of  purchase  money  of  undivided  half  of  southwest  quar- 
ter of  section  11,  township  37,  range  14,  east  of  3d  P.  M.; 
agreed  by  him  to  be  purchased  of  the  city  of  Chicago,  at  $350.60 
per.  acre,  payable  one-fourth  cash,  and  the  balance  in  three 
equal  annual  payments,  with  8  per  cent,  interest  annually; 
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provided  the  abstract  to  hefv/miahed  by  the  city  shows  a  good 
title  in  the  city;  in  which  case  the  said  Wisner  is  to  pay  im- 
mediately the  balance  of  the  first  payment  and  execute  the 
usual  notes,  secured  by  deed  of  trust  on  said  property  for  the 
deferred  payments.  In  case  of  his  failure  to  make  the  balance 
of  said  cash  payment  and  execute  the  notes  and  deed  of  trust 
when  required  to  do  so,  the  above  $1,000  shall  be  forfeited  to 
the  city  as  liquidated  damages.  It  is  understood  that  the 
above  is  subject  to  the  concurrence  of  the  common  council  of 
the  city  of  Chicago.  If  the  abstract  shall  not  show  a  good 
title  in,  the  city^  the  $1,000  to  be  returned  to  said  Wisner. 

"  H.  H.  BuRLEY,  City  Comptroller. 
"  Henet  Wisner."  * 

It  appears  from  the  undisputed  testimony,  that  the  city* 
under  this  agreement,  furnished  plaintiff  with  an  abstract  of 
title,  admitted  on  the  trial  by  defendant's  counsel  to  be  the 
only  one  the  city  ever  had.  This  abstract,  it  is  conceded  by 
defendant's  counsel,  fails  to  show  a  good  title  to  the  premises 
in  defendant.  There  was  no  transfer  of  possession  to  plaintiff, 
and  the  latter,  immediately  upon  ascertaining  the  defectiveness 
of  the  abstract,  notified  the  comptroller,  and  demanded  back 
the  money  paid,  which  has  never  been  re-paid. 

On  behalf  of  defendant,  evidence  was  given  tending  to  show 
that  afterwards,  and  in  July,  1873,  plaintiff  caused  the  out- 
standing title  to  be  purchased  for  his  benefit,  for  the  consider- 
ation paid  to  a  third  party,  of  one  thousand  dollars. 

The  only  question  presented  by  the  record  is,  whether,  under 
these  circumstances,  the  action  for  money  had  and  received 
will  lie  to  recover  back  the  money  so  paid  by  plaintiff  to 
defendant. 

Mr.  T.  L.  HuMPHREviLLE,  for  appellant,  upon  the  right  to 
recover,  cited  Smith  v.  Lamb,  26  111.  396;  Shipherd  v.  Under- 
wood, 55  111.  475. 

Mr.  R.  W.  RicABY,  for  appellee;  that  a  vendor  is  entitled  to 
a  reasonable  time  in  which  to  perfect  title,  cited  More  v. 
Sinedburg,  8  Paige,  600;  1  Hilliard  on  Vendors,  220;  Cham- 
berlain  v.  Lee,  10  Sim.  445. 
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A  purchaser  may  not  deprive  a  vendor  of  his  right  to  perfect 
title  by  forestalling  him:  Westall  v.  Austin,  5  Ired.  1. 

Nor  can  he  use  information  derived  from  the  abstract  of  ti- 
tle for  his  own  advantage  adversely  to  his  vendor:  Murrell  v. 
Goodyear,  2  Giff.  51. 

A  purchaser  after  taking  a  deed,  and  going  into  possession, 
cannot  rescind  the  sale  at  once,  but  the  vendor  has  the  right 
to  mend  his  title:  Kindley  v.  Gray,  6  Ired.  445. 

m 

McAllister,  J.  A  careful  attention  to  the  public  nature  of 
this  case  has  brought  us  to  the  conclusion  that  the  plaintiff's 
right  of.  recovery  does  not  depend  upon  the  whole  principles 
in  toto  Jis  are  applicable  to  such  an  action,Vhere  the  purchase!" 
seeks  to  recover  back  money  paid  under  an  absolute  contract 
for  the  sale  and  purchase  of  real  estate,  on  the  ground  that  he 
is  not  in  default,  and  the  contract  has  been  rescinded;  for 
here  the  contract  was  Hot  an  absolute  one,  but  a  mere  condi- 
tional one.  The  agreement  of  the  plaintiff  to  pay  the  purchase 
price  for  the  land  was  upon  the  express  condition  that  the  ab- 
stract of  title  to  be  furnished  him  bv  the  defendant  should 
show  a  good  title  in  defendant.  Then,  at  the  close,  it  contains 
this  further  condition:  "If  the  abstract  shall  not  show  a  good 
title  in  the  city,  the  $1,000  to  be  returned  to  the  said  Wisner." 

The  abstract  of  title  furnished  by  the  city  fails  to  show  good 
title.  This  is  not  disputed.  Under  this  state  of  case,  nothing 
was  required  on  the  part  of  plaintiff  to  complete  his  right  of 
recovery  but  to  notify  the  comptroller  of  the  defect  and  his 
refusal  to  accept  the  title,  as  shown  by  the  abstract,  within  a 
reasonable  time.  Tliis  he  did,  and  demanded  back  the  money 
paid.  Surely  nothing  can  be  clearer  than  that  the  retention 
of  the  money  by  the  defendant,  under  these  circumstances,  was 
against  equity  and  good  conscience,  irrespective  of  its  express 
stipulation  to  pay  it  back  in  case  the  abstract  to  be  furnished 
by  the  defendant  failed  to  show  it  had  a  good  title  to  the  prem- 
ises bargained  for,  for  the  law  would  impose  the  same  duty 
without  it.  That  principle  was  fully  recognized  in  the  case  of 
Towers  v.  Barret,  1  Term  E.  133.  There  the  plaintiff  sued  to 
recover  back  ten  guineas  which  he  had  paid  the  defendant  on  a 
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parchase  of  a  chaise  and  harness,  which  was  subject  to  the  con- 
dition that  plaintiff  might  return  them  to  defendant  in  case  his 
(plaintiff's)  wife  did  not  approve  of  it.  The  wife  disapproved, 
and  at  the  end  of  three  days  plaintiff  returned  the  property  by 
leaving  it  on  defendant's  premises  without  his  consent,  and 
demanded  back  the  money  paid.  The  court  held  the  contract 
of  purchase  was  conditional,  not  absolute;  and  that  on  the  dis- 
approval by  his  wife  the  plaintiff  had  the  right  by  the  very 
terms  of  the  contract,  and  without  regard  to  whether  the  de- 
fendant assented  or  not  to  return  the  property  to  defendant; 
and  that  such  return  put  an  end  to  the  contract,  so  that  the 
defendant  thereafter  retained  the  money  paid  by  plaintiff 
against  equity  and  good  conscience,  and  the  action  for  money 
liad  and  received  would  lie  to  recover  it  back.  Gillett  v.  May- 
nard,  5  Johnson  E.  85;  1  Chit  PI.  356;  Boston  v.  Clifford,  68 
111.  The  city  received  the  plaintiff's  money  without  consider- 
ation; it  therefore  holds  it  ex  (Bquo  et  hono  for  the  plaintiff. 
Broom's  Leg.  Max.  63. 

Under  the  particular  circumstances  of  this  case,  we  think  the 
fact,  if  ever  so  clearly  shown,  that  the  plaintiff  subsequently, 
and  in  July,  1873,  was  interested  or  instrumental  in  causing 
the  outstanding  title  to  the  premises,  to  be  purchased  from 
him  who  was  the  holder  of  it  in  May  of  that  year,  when  the 
contract  in  question  was  made,  could  constitute  no  legal  bar  to 
to  plaintiff's  right  to  recover  back  the  thousand  dollars  paid 
the  defendant  under  such  condition  of  contract.  For  the  rea- 
sons given,  the  judgment  of  the  court  below  will  be  reversed 

and  the  cause  remanded. 

Eeversed  and  remanded. 


Georgie  N.  Peterson 

V. 

The  Illinois  Land  and  Loan  Company  et  al, 

1.  Capital  stock  op  corporations.— The  capital  stock  of  an  incorpo- 
rated company  constitutes  a  trust  fund  for  the  payment  of  its  debts.  When 
debts  are  incurred,  a  contract  arises  with  the  creditors  that  it  shall  not  be 
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withdrawn  or  applied  otherwise  than  npon  their  demand.  They  have  a  lien 
upon  it  in  equity,  and  if  diverted,  they  may  follow  it  as  far  as  it  can  be  traced, 
and  subject  it  to  the  payment  of  their  claims,  except  as  against  bona  fidi 
holders  for  value  without  notice. 

2.  Stockholders — Notice.— Stockholders  are  affected  with  notice  of  the 
trust  character  of  the  capital  stock,  and  they  cannot  occupy  the  status  of 
innocent  purchasers. 

3.  Transfer  before  judgment  against  the  company. — Although 
appellant  did  not  obtain  a  judgment  against  the  company  until  after  the  con- 
veyance of  its  stock  and  property,  yet  the  contract  out  of  which  the  cause  of 
action  grew,  was  made  prior  to  such  transfer,  and  to  all  intents  and  purposei 
she  was  a  creditor  of  the  company  at  the  time  of  the  conveyance.  The  con- 
veyance was  made  by  Uie  company  to  one  who  was  a  stockholder  at  the  time 
her  property  was  wrongfully  taken,  and  he  is  chargeable  with  knowledge  of 
the  acts  of  the  company. 

4.  Corporation  cannot  purchase  its  own  stock. — A  corporation  has 
not  the  power,  as  against  creditors,  to  extinguish  its  capital  stock.  So. 
where  a  corporation  conveyed  to  one  of  its  shareholders  a  large  amount  cf 
real  estate  and  other  property,  and  in  return  received  the  surrender  ot  the 
shares  of  stock  held  by  him,  which  were  then  cancelled,  heldf  that  a  judg- 
ment creditor  of  the  corporation  could  maintain  a  biQ  to  subject  the  property 
so  conveyed  to  the  payment  of  her  judgment;  and  that  it  made  no  difference 
that  there  might  be  enough  property  remaining  with  the  corporation  to  sat- 
isfy the  judgment,  her  lien  attached  to  the  whole  stock,  and  she  could  not  be 
remitted  to  a  remedy  against  the  remaining  shares. 

Ebbob  to  the  Circuit  Court  of  Cook  county;  the  Hon. 
W.  H.  Baenum,  Judge,  presiding.  Opinion  filed  April  27, 
1880. 

This  was  a  bill  in  chancery  brought  by  appellant  against  the 
Illinois  Land  and  Loan  Company,  Caleb  Clapp  et  al.,  to  subject 
eflfects  in  the  hands  of  Clapp  to  the  payment  of  a  decree  obtained 
by  appellant  in  May,  1877,  against  said  company  and  others. 

By  the  will  of  her  step-son,  Percy  W.  Bonner,  wlio  died  in 
July,  1870,  appellant  became  the  owner  of  his  personal  property. 
In  September  thereafter  she  was  induced  by  the  fraudulent 
misrepresentations  of  the  Land  and  Loan  Company  to  sell,  and 
did  sell,  to  it  all  of  said  property  for  a  greatly  inadequate  con- 
sideration. Upon  discovering  the  fraud,  she  filed  her  bill  in 
November,  1874,  to  set  aside  the  sale,  and  on  May  Ist,  1877, 
obtained  a  decree  against  the  company  and  its  agent,  W.  EL 
Keed,  for  $5,653.83,  which  decree  was  aflSrmed  by  the  Supreme 
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Conrt  in  June,  1879.  Reed  et  al.  v.  Peterson,  91  111.  288.  An 
execution  wafl  issued,  which  was  returned  nulla  hona^  and  after 
a  refusal  by  the  Supreme  Court  to  grant  a  re-hearing,  a  second 
execution  was  issued,  which  was  also  returned  with  a  like 
indorsement. 

The  Land  and  Loan  Company  was  chartered  by  an  act  of 
the  legislature  in  1867,  with  a  capital  stock  of  $100,000,  all 
of  which  was  paid  in.  Its  business  was  dealing  in  lands,  tax 
titles,  tax  certificates,  etc.  At  the  time  the  company  obtained 
from  appellant  her  property,  as  above  stated,  Clapp  was  the 
owner  of  a  majority  of  the  capital  stock  of  the  company,  being 
the  holder  of  555  of  the  1,000  shares  of  which  the  capital  stock 
was  composed,  and  so  continued  until  January,  1874,  when  he 
surrendered  to  the  company  his  555  shares,  in  consideration  of 
which  the  company  conveyed  to  him  two  lots  of  land  in  Chi- 
cago, one  of  the  estimated  value  of  $5,500,  and  the  other  of 
$50,000.  .The  company  also  assigned  to  Clapp  a  decree  for 
$6,506.25,  rendered  in  its  favor  by  the  Circuit  Court  of  Cook 
county  in  certain  partition  proceedings  instituted  by  William 
R.  Bonner,  an  heir  of  Percy  W.  Bonner.  This  assignment 
was  made  on  the  12th  day  of  March,  1877,  in  consideration  of 
a  breach  of  the  company's  warranty  of  title,  by  a  partition  de- 
cree in  favor  of  Bonner,  to  a  portion  of  the  lots  previously  con- 
veyed by  the  company  to  Clapp.  The  555  shares  of  stock 
after  its  snrrender  to  the  company  in  payment  of  the  lots,  were 
cancelled  and  never  re-issued,  and  Clapp  has  ever  since  con- 
tinned  to  be  and  still  is  the  owner  of  the  lots  and  of  said  de- 
cree, and  is  a  non-resident  of  this  State.  It  is  claimed  by 
appellant  that  the  lots  and  the  decree  in  favor  of  Clapp  should 
be  adjudged  to  be  held  by  him  in  trust,  and  be  subjected  to  the 
payment  of  appellant's  decree  against  the  company. 

The  case  was  heard  upon  bill,  answer,  replication  and  proofs, 
and  the  court  below  entered  a  decree  dismissing  the  bill,  from 
which  decree  complainant  appealed  to  this  court. 

Messrs.  Page  &  Plum,  for  appellant;  as  to  the  trust  charac- 
ter of  the  capital  stock  of  a  corporation,  cited  2  Story's  Eq. 

§  1252;  Wood  v.  Dummer,  3  Mason,  308;  Vose  v.  Grant,  15 
Mass.  505. 
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It  is  pledged  to  the  payment  of  creditors  of  the  corporation: 
Sanger  v.  Upton,  91  TJ.  S.  60;  Tinkham  v.  Borst,  31  Barb.  407; 
Spear  v.  Grant,  16  Mass.  505;  Ogilvie  v.  Knox  Ins.  Co.  22 
How.  387;  Mumma  v.  Potomac  Co.  8  Pet.  286;  Curran  v.  Ar- 
kansas, 15  How.  304;  Hightower  v.  Thornton,  8  Geo.  486; 
Adler  v.  Milwaukee  P.  B.  Co.  13  Wis.  60;  Perry  on  Trusts, 
836. 

Stockholders  are  charged  with  notice  of  the  trust  character 
of  the  capital  stock:  Angell  and  Ames  on  Corporations,  §  600; 
Thompson's  Liability  of  Stockholders,  §  13;  Wood  v.  Dum- 
mer,  3  Mason,  313;  Upton  v.  Hasbrough,  3  Biss.  426. 

A  corporation  cannot  diminish  its  capital  stock  to  the  injury 
of  its  creditors:  Chetlain  v.  Eepublic  Life  Ins.  Co.  86  111.  224; 
C.  P.  &  S.  W.  E.  R.  Co.  V.  Marseilles,  84  HI.  646. 

The  liability  of  the  stockholders  is  not  joint  but  several: 
Marsh  v.  Burroughs,  1  Woods,  463;  Hatch  v.  Dana,  12  Chi- 
cago Legal  News,269. 

Mr.  Geoege  Sooville  and  Messrs.  Isham  &  Lincoln,  for 
appellees;  that  corporations  have  the  power  to  purchase  their 
own  stock,  cited  Taylor  v.  Miami  Ex.  Co.  6  Ohio,  218;  Cole- 
man V.  Columbia  Oil  Co.  51  Pa.  St.  77;  C.  P.  &  S.  W.  R  R 
Co.  V.  Marseilles,  84  111.  643;  City  Bank  v.  Bruce,  17  N.  T. 
507;  Hartridge  v.  Rockwell,  R  M.  Charlt.  260;  Angell  and 
Ames  on  Corporations,  §  280;  Brice  on  Ultra  Vires,  175; 
Williams  v.  Savage  Mfg.  Co.  3  Md.  Ch.  452;  State  v.  Smith, 
48  Vt.  266;  Stringer's  Case,  4  Ch.  App.  475. 

Appellee  Clapp  is  not  concluded  by  the.  decree  under  which 
appellant  claims;  he  was  not  a  party  to  it:  Hopkins  v.  Eose- 
clare  Lead  Co.  72  111.  373;  Atkins  v.  Billings,  72  111.  697. 

Wilson,  J.  The  principle  is  firmly  established  that  the  cap- 
ital stock  of  an  incorporated  company  constitutes  a  trust  fond 
for  the  payment  of  its  debts.  It  is  a  substitute  for  the  per- 
sonal liability  which  subsists  in  private  partnerships.  When 
debts  are  incurred,  a  contract  arises  with  the  creditors  that  it 
shall  not  be  withdrawn  or  applied  otherwise  than  upon  their 
demands.     The  creditors  have  a  lien  upon  it  in  equity,  and  if 
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diverted,  they  may  follow  it  as  far  as  it  can  be  traced,  and  sub- 
ject it  to  tlie  payment  of  their  claims,  except  as  against  hold- 
ers who  have  taken  it  bona  fide^  for  a  valuable  consideration, 
without  notice.  Wood  et  al  v.  Duramer  et  al.  3  Mason,  308; 
In  2  Story's  Eq.  Sec.  1252,  it  is  said:  "Creditors  have  a 
Hen  or  right  of  priority  of  payment  on  the  capital  stock  of  a 
corporation,  in  preference  to  any  of  the  stockholders,  and  the 
creditors  may  enforce  their  claims  against  any  property  belong- 
ing to  the  corporation  which  has  not  passed  into  the  hands 
of  a  hona  fide  purchaser  for  such  property  will  be  held  affected 
with  a  trust  primarily  for  the  creditors  of  the  company,  and 
subject  to  their  rights  secondarily  for  the  stockholders,  in  pro- 
portion to  their  interest  therein." 

See,  also.  Perry  on  Trusts,  Sec.  217;  Mumma  v.  The  Poto- 
mac Co.  8  Pet.  208;  Curran  v.  Arkansas,  15  Howard,  304; 
Spear  v.  Grant,  16  Mass.  9;  Sanger  v.  Upton,  91  U.S.  60; 
Oglevie  v.  Knox  Ins.  Co.  22  Howard,  387. 

Another  principle  equally  well  settled,  is  that  stockholders 
are  affected  with  notice  of  the  trust  character  of  the  capital 
stock.  As  to  it  they  cannot  occupy  the  status  of  innocent  pur- 
chasers, but  they  are  to  all  intents  and  purposes  privies  to  the 
trust;  whenever  they  have  in  their  possession  any  of  the  trust 
fund  they  hold  it  cuTth  onere^  subject  to  all  the  equities  which 
attach  to  it.  Angell  on  Corporations,  Sec.  600,  where  it  is 
said: 

"  It  is  clear  that  as  to  stockholders  themselves  there  could  be 
no  pretense  to  say  that  both  in  law  and  in  fact  they  are  not 
affected  by  the  most  ample  notice."  See,  also,  Wood  v.  Dum- 
mer,  supra^  and  cases  there  cited. 

Was  appellant  a  creditor  of  the  company  at  the  time  of  the 
conveyance  to  Clapp  of  the  lots?  That  the  company  obtained 
her  property  in  1870  for  an  inadequate  consideration,  by  means 
of  fraudulent  misrepresentations,  is  conclusively  established 
by  the  decree  of  the  circuit  court  against  the  company.  The 
act  of  the  company  in  thus  wrongfully  obtaining  her  property 
created  a  legal  liability  which  is  to  be  regarded  as  a  debt,  and 
the  court  upon  a  final  hearing  of  the  cause  adjudged  to  appel- 
lan  t  a  money  decree  therefor  for  $5,653.83.    Although  appellant 
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did  not  file  her  bill  until  after  Clapp  had  obtained  a  conveyance 
of  the  lots  by  the  surrender  of  his  stock,  and  the  amount  of  the 
company's  indebtedness  was  not  finally  determined  until  the 
rendition  of  the  decree  in  1877,  the  debt  originated  in  1870, 
and  was  an  existing  obligation  resting  upon  the  company  long 
prior  to,  and  at  the  time  of  the  conveyance  of  the  lots  to  Clapp. 
At  the  time,  of  the  filing  of  the  bill  the  debt  was  not  barred  by 
the  Statute  of  Limitations,  nor  could  laches  be  imputed  to  the 
complainant  by  the  delay  in  asserting  her  claim,  for  she  filed 
her  bill  as  soon  as  she  learned  she  had  been  defrauded.  At  the 
time  her  property  was  taken,  Clapp  was  a  stockholder  in  the 
company,  and  as  such  was  chargeable  with  notice  of  the  acts 
of  the  company,  and  of  the  legal  liability  resulting  therefrom. 
The  act  of  the  company  was  in  legal  contemplation  the  act  of 
Clapp.  It  was  done  by  the  officers  of  the  company,  and  they 
are  the  agents  of  the  stockholders. 

We  think,  therefore,  there  is  no  ground  for  claiming  that 
appellant  did  not  occupy  the  relation  of  a  creditor  to  the  com- 
pany at  the  time  of  liie  conveyance  of  the  lots  to  Clapp,  and 
the  surrender  by  him  of  his  shares  of  stock. 

It  is  urged  by  the  learned  counsel  for  appellee  that  corpora- 
tions have  the  power  to  invest  their  funds  in  the  purchase  of 
their  own  stock,  and  that  when  such  purchase  is  made  in  good 
faith  and  free  from  any  imputation  of  actual  fraud,  it  will  not  be 
set  aside  at  the  instance  of  creditors ;  and  we  have  been  referred 
to  a  large  number  of  authorities  in  support  of  this  proposition. 
In  England  the  doctrine  is  well  settled  that  corporations,  what- 
ever  the  nature  of  their  business,  cannot,  without  an  express 
and  clear  authority  in  their  charters,  deal  in  their  own  stock. 

In  Brice  on  Ultra  Vires,  2nd  American  Edition,  94:,  it  is 
said:  "There  is  a  great  diflerence  between  dealing  in  the 
shares  of  other  companies  and  its  own.  The  former  is  ordi- 
nary business,  attended  only  with  the  usual  risks  of  ordinary 
transactions,  but  the  latter  tends  inevitably  to  breaches  of 
their  duty  on  the  part  of  the  directors,  and  to  fraud  and  rig- 
ging the  market  on  the  part  of  the  corporation;  consequently 
a  corporation,  to  possess  such  a  power,  must  Iiave  it  conferred 
by  the  plainest  and  most  explicit  language  in  the  constitutiug 
instruments." 
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Tlie  New  York  Revised  Statutes  put  it  out  of  the  power  of 
a  moneyed  corporation  to  apply  any  portion  of  its  funds,  except 
surplus  profits,  to  the  purchase  of  shares  of  its  own  stock,  or 
to  receive  any  such  shares  in  payment  or  satisfaction  of  any 
debt,  save  that  if  any  shares  of  its  stock  shall  be  pledged  to 
the  corporation,  and  the  debt  secured  thereby  shall  not  be  paid 
when  due,  the  directors  shall  within  60  days  thereafter  cause 
such  shares  to  be  sold,  and  if  they  be  not  sold  within  thatperiod, 
and  the  debt  remains  unsatisfied,  the  shares  shall  be  charged  at 
the  amount  actually  paid  thereon,  as  a  reduction  of  the  capital 
stock,  and  no  dividend  shall  be  thereafter  made  unti!*  the  deficit 
BO  created  be  made  srood. 

It  may  be  conceded  that  the  current  of  American  authorities 
is  to  the  efiect  that  under  certain  circumstances,  and  for  certain 
purposes,  moneyed  corporations,  and  corporations  possessing 
banking  powers,  may  invest  their  funds  in  the  purchase  of  their 
own  stock;  but  that  this  is  of  universal  application,  or  that  the 
power  of  a  corporation  to  purchase  its  own  stock  is  unrestricted 
and  without  limit,  we  are  not  prepared  to  admit;  nor  do  we 
think  the  authorities  to  which  we  have  been  referred,  sustain 
such  a  proposition.  A  careful  examination  of  the  cases  cited 
by  appellee,  will,  we  think,  suflSciently  show  that  the  rule  is  sub- 
ject to  some  qualifications,  one  of  which  is  that  the  purchase 
shall  not  be  made  in  such  manner  as  to  diminish  the  capital 
stock,  upon  which  creditors  have  a  right  to  rely  for  their  secu- 
rity; or  in  other  words,  so  as  not  to  withdraw  the  trust  fund 
created  for  their  benefit. 

In  Taylor  v.  Miami  Exporting  Co.  et  al.  6  Ohio,  177,  the 
leading  case  cited  by  appellees,  and  which  is  referred  to  %i 
most  otlier  cases  cited  by  them,  the  complainant,  who  was  a 
stockholder,  contracted  a  debt  with  the  company  for  $3,000, 
upon  a  pledge  of  his  stock;  and  the  bill  alleges  that  the  com- 
pany were  pressing  the  debt  to  judgment,  notwithstanding 
the  pledge  of  the  stock.  The  bill  called  in  question  the  action 
of  the  company  in  passing  a  resolution  by  the  board  of  direct- 
ors, whereby  it  was  agreed  to  accept  a  transfer  of  stocks  from 
other  debtors  of  the  company  in  payment  of  their  debts;  and 
charged  that  certain  of  the  defendants  named  in  the  bill,  had 
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made  transfers  under  the  resolution,  and  thereby  withdrawn  so 
much  of  the  capital  stock.  The  bill  claimed  that  the  directors, 
by  the  charter,  were  not  authorized  to  receive  stock  of  solvent 
persons  in  payment  of  their  debts,  because  it  was  a  withdraw- 
al of  so  much  of  the  capital  stock  of  the  company.  The  court 
held,  that  under  the  powers  contained  in  the  charter,  the 
company  were  authorized  to  purchase  their  own  stock;  and 
that  under  the  circumstances  of  the  case,  the  transfer  of  the 
stock  in  payment  of  debts  was  not  necessarily  a  withdrawal  of 
so  much  of  the  capital  stock;  but  we  think  the  implication  is 
clear  from  tlie  language  of  the  court,  that  if  such  had  been  its 
effect,  the  transfer  would  have  been  declared  unauthorized. 
Chief  Justice  FoUett,  in  delivering  the  opinion  of  the  court, 
says: 

"  The  ostensible  object  of  those  who  obtained  the  charter  was 
to  purchase  the  agricultural  and  manufactured  implements  of 
the  country,  and  to  transport  them  to  foreign  markets.  Their 
real  object  was  banking;  and  the  directors  were  by  the  charter 
designedly  given  the  most  extensive  powers  over  the  funds  of 
the  company,  so  as  to  authorize  Ihem  to  employ  the  whole 
in  business  other  than  that  apparently  intended  as  the  sole 
object  of  tneir  incorporation.  By  section  five  it  is  provided 
that  the  president  and  directors  '  shall  have  the  sole  manage- 
ment of  the  funds;'  and  by  section  six,  the  president  and 
directors  are  authorized  *  to  dispose  of  the  funds  of  the  com- 
pany in  such  manner  as  they  shall  think  most  advantageous  to 
the  company.'  The  directors  are  here  undoubtedly  authorized 
to  cease  merchandising,  and  to  dispose  of  the  funds  of  the  com- 
pany in  banking,  in  discounting  notes  and  bills  of  exchange 
if  they  think  it  '  most  advantageous.'  They  are  as  undoubtedly 
authorized  to  dispose  of  their  funds  and  to  employ  their  agents 
in  buying  and  selling  the  stocks  of  other  companies,  if  they 
think  this '  most  advantageous.'  It  appears  from  the  testimony 
in  the  case,  that  they  were  at  one  time  largely  and  profitably 
employed  in  buying  and  selling  the  stock  of  the  bank  of  the 
United  States.  If  they  could  so  vest  their  funds,  why  have 
they  not  power  to  buy  and  sell  their  own  stock?  If  they  think 
it  most  *  advantageous  to  the  company,'  they  can  purchase  at 
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auction,  by  private  sale,  for  cash  or  notes  or  other  property,  oi 
on  credit,  or  can  take  it  in  payment  of  debts  due  from  stock- 
holders, whether  solvent  or  insolvent.  To  take  it  of  solvent 
stockholders  in  payment  of  debts,  might  be  more  advantageous 
to  the  company  than  to  pay  for  it  in  cash  or  good  bills.  Wc 
do  not  see  that  the  purchase  in  any  of  these  modes  is  neces- 
sarily a  withdrawal  of  so  much  of  the  capital .  stock  of  the 
bank." 

Much  stress  is  laid  upon  the  words  of  the  cliarter,  repeated- 
ly quoted  and  italicized  by  the  learned  chief  justice,  giving 
tiie  directors  the  power  to  dispose  of  the  funds  of  the  company 
in  such  manner  as  they  shall  think  most  advantageous;  and  the 
court  concludes  that  in  the  usual  course  of  business  of  the 
bank,  the  investing  its  funds  in  the  purchase  and  sale  of  stocks, 
or  the  purchase  of  its  own  stock,  or  receiving  the  same  in  pay- 
ment of  the  debt,  did  not  operate  as  a  withdrawal  of  the  capi- 
tal stock.  The  substance  of  that  decision,  is  that  under  the  pro- 
visions of  its  charter  the  bank  had  power  to  invest  its  funds 
in  the  purchase  and  sale  of  its  own  stock,  as  it  did  not  thereby 
diminish  its  capital  stock;  and  we  think  the  inference  a  legit- 
imate one,  that  if  the  court  had  arrived  at  the  conclusion  that 
the  taking  of  the  stock  in  payment  of  the  debt  would,  under 
the  circumstances,  have  been  a  withdrawal  of  so  much  of  the 
capital  of  the  bank,  the  transaction  would  not  have  been  sanc- 
tioned. It  was  regarded  by  the  court  as  a  mode  of  investment 
of  the  funds  of  the  bank,  the  shares  being  held  subject  to  pur- 
chase and  sale  as  otlier  shares,  and  that  the  capital  stock  was 
not  thereby  diminished. 

Like  comments  we  think  are  fairly  applicable  to  other  cases 
cited  by  the  counsel  for  appellee.  "We  shall  not  stop  to  refer 
to  them  in  detail,  it  being  suflScient  to  say  that  in  none  of 
them,  nor  in  any  case  which  has  come  under  our  observation, 
has  it  been  held  that  a  corporation  has  the  power,  as  against 
creditors,  to  extinguish  its  capital  stock.  In  none  of  the  cases 
cited  did  the  question  arise  between  the  corporation  and  cred- 
itors; and  whatever  may  be  the  rule  as  to  the  power  of  a  cor- 
poration to  purchase  its  own  stock,  or  to  receive  it  in  payment 
of  debts,  as  between  it  and  its  stockholders,  very  different  con- 
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siderations  apply  as  to  creditors.  If  it  be  true  that  the  capital 
stock  is  a  trust  fund  for  the  security  of  creditors,  it  would 
seem  to  follow  as  a  necessarj'  sequence  that  the  corporation 
cannot  diminish  it  by  purchase.  In  the  present  case  it  was 
not  the  taking  of  stock  pledged  for  the  payment  of  a  debt  due 
to  the  company,  nor  yet  a  purchase  of  the  stock  to  be  held  as 
an  investmenj;  for  the  benefit  of  the  company  and  its  stock- 
holders generally.  The  stock  was  never  re-issued  but  was  can- 
celled  and  extinguished,  thus  diminishing  by  more  than  one- 
half  the  entire  capital  of  the  company.  Moreover,  the  com- 
pany conveyed  to  Clapp  valuable  real  estate  in  exchange  for 
his  stock,  and  thereby  reduced  its  available  assets  to  the  extent 
of  the  value  of  the  property  conveyed.  If  it  could  do  this 
with  one  shareholder,  it  could  do  it  with  another,  until  there 
should  be  neither  capital  stock  nor  corporate  property  remain- 
ing out  of  which  to  satisfy  the  demands  of  creditors;  thus 
committing  a  species  of  legal  /elo  de  se^  with  no  estate  left 
upon  which  to  administer.  "We  do  not  think  the  law  is  charge- 
able with  so  grave  an  inconsistency. 

In  the  case  of  Bartlett  v.  Drew,  decided  by  the  New  York 
Commission  of  Appeals,  in  1874,  57  N.  Y.  587,  which  was  an 
action  in  the  nature  of  a  creditor's  bill,  brought  by  a  creditor 
of  the  New  Jersey  Steam  Navigation  Company,  after  the  re- 
turn of  an  execution,  nulla  hona^  to  reach  certain  assets  of  the 
company  alleged  to  be  in  the  hands  of  Drew,  a  case  quite  anal- 
ogous to  the  present  one,  the  court  say:  "It  is  a  very  plain 
proposition  that  the  stock  and  property  of  every  corporation  is 
to  be  regarded  as  a  trust  fund  for  the  payment  of  its  debts,  and 
its  creditors  have  a  lien  and  the  right  of  priority  of  payment 
over  every  stockholder.  *  ^*  *  In  the  present  case,  the  cor- 
poration was  proceeded  against  as  an  ordinary  debtor,  either 
unwilling  or  unable  to  pay;  but  it  was  found  that  Drew  had  a 
large  amount  of  the  assets  in  his  possession  which  belonged  to 
the  corporation  when  the  plaintiff's  demand  accrued,  and  some 
portion  of  which  should  have  been  applied  in  discharge  of  its 
obligation  to  the  plaintiff.  As  before  suggested,  it  does  not 
matter  how  it  came  to  the  possession  of  Drew.  It  is  enough 
that  he  had  it,  and  that  it  was  so  much  of  the  assets  of  the  cor- 
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poration  as  ought  to  be  devoted  to  the  payment  of  the  debts  of 
the  company,  and  liis  claim  as  a  stockholder  could  not  prevail 
over  the  creditor's  prior  right." 

It  is  no  suflScient  answer  to  say  that  the  company  owed  no 
other  debts  than  the  complainant's,  and  that  the  stock  remain- 
ing after  the  cancellation  of  Clapp's  shares  was  sufficient  to  sat- 
isfy complainant's  demands.  The  equitable  lien  of  complain- 
ant attached  to  the  entire  capital  stock,  and  Clapp  could  not  re- 
mit her  to  the  hazard  of  a  sole  remedy  against  the  remaining 
shares.  They  may  become  lessened  in  value  or  worthless,  and 
her  remedy  thereby  rendered  incomplete. 

Without  going  more  at  large  into  the  subject,  we  are  of 
opinion  that  the  complainant  was  a  creditor  of  the  company 
at  the  time  of  the  purchase  and  cancellation  of  the  stock  of 
Clapp,  and  that  such  purchase  and  cancellation  was  inoperative 
as  against  her;  that  the  stock  was  trust  funds,  held  in  trust  for 
the  benefit  of  creditors  of  which  Clapp  was  chargeable  with 
notice;  and  further,  that  the  property  conveyed  to  him  on  the 
surrender  of  his  stock  must  be  treated  as  held  under  the  same 
trust,  and  is  subject  to  the  payment  of  complainant's  debt. 

The  decree  of  the  court  below  is  therefore  reversed,  and  the 

cause  remanded  for  further  proceedings  not  inconsistent  with 

the  views  herein  expressed. 

Reversed  and  remanded. 


Eli  Kinney 

V. 

Augustus  Bauer  et  al. 

1.  Practice  in  Chancery — ^Non-jiesidknt  defendant  appearing 
AFTER  DECREE. — Except  Under  special  circumstances,  the  only  proper  time 
for  the  adverse  party  to  contest  the  right  of  a  defendant  not  personally  served 
with  process,  to  come  in  and  be  heard  touching  the  matter  of  the  decree,  is  at 
the  time  of  making  the  application. 

2.  Application  to  be  heard— Practice. — An  application  of  a  non- 
lesident  defendant  to  be  heard  after  decree,  should  be  made  by  petition,  to 
which  the  adverse  party  should  file  an  answer.    In  this  manner  the  rulings 
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of  the  court  in  respect  to  the  application,  can  be  properly  brought  up  for  re- 
view in  an  appellate  court. 

8.  Joining  issue. — If  a  party  voluntarily  take  issue  of  fact  upon  the 
pleading  of  his  adversary,  he  thereby  admits  such  pleading  to  be  properly 
filed.  So,  where  a  non-resident  defendant  had  been  permitted  to  answer 
after  decree,  and  the  complainant  had  joined  issue  upon  such  answer,  it  was 
error  at  a  subsequent  stage  of  the  case  to  strike  such  answer  from  the  files 
on  motion,  on  the  ground  that  he  had  no  right  to  file  it. 

4.  Dilatory  motions. — Motions  of  a  dilatory  nature  should  be  inter- 
posed at  the  first  opportunity,  and  if  any  reason  exists  for  delay,  such  reason 
should  be  shown  to  the  court  in  support  of  the  motion. 

5.  Privileged  communications— Attorney's  clerk. — The  affidavit 
in  support  of  the  motion  in  this  case  alleged  facts  the  knowledge  of  which 
was  acquired  from  the  adverse  party  and  his  attorney  by  B.,  while  acting 
as  clerk  for  the  attorney  of  the  adverse  party.  These  communications  were 
privileged,  and  it  was  a  clear  breach  of  professional  confidence  for  B.  to  dis- 
close them. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
MuBRAY  F.  TuLET,  Judge,  presiding.  Opinion  filed  April  27, 
1880. 

Mr.  W.  T.  Burgess  and  Mr.  John  N.  Barker,  for  appel- 
lants; that  where  there  is  no  personal  service,  the  recoi*d  must 
show  aflSrmatively  that  the  statute  has  been  complied  with  in 
regard  to  notice  by  publication,  cited  Haywood  v.  McCroey,  33 
HI.  460;  Vairin  v.  Edmonson,  6  Gilm.  270;  Kowley  v.  Ber- 
rian,  12  HI.  198;  Cariker  v.  Anderson,  27  111.  358;  Kail  v. 
Wetmore,  6  Wall.  451;  Smyth  v.  Strader,  12  How.  327;  Amann 
V.  The  People,  76  111.  188. 

The  facts  alleged  in  the  afBdavit  were  privileged  communi- 
cations: Weeks  on  Attorneys,  161;  Sibley  v.  Wafile,  16  N.  Y. 
180;  Steele  V.  Stewart,  1  Phillips' Ch.  471 ;  Cherton  v.  Freweu, 
3  Drew  &  Sin.  390;  Laforce  v.  Falkland,  4  Kay  &  J.  34;  Diet- 
rich  V.  Mitchell,  43  111.  40. 

Opening  the  case  on  petition  of  a  non-resident  defendant  is 
a  matter  of  right,  not  discretion:  Lawrence  v.  Lawrence,  73 
111.  577. 

Notice  of  such  petition  should  be  given,  and  it  is  the  duty 
of  the  adverse  party  then  to  appear  and  contest:  Brueu  v. 
Bruen,  43  111.  408. 
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Messrs.  Eosentiial  &  Pence,  for  appellee;  tliat  this  is  a  col- 
lateral proceeding  to  set  aside  and  impeach  a  decree  upon  facts 
de  Tiers  the  record,  cited  Owens  v.  Kanstead,  22  111.  161; 
O'Conner  v.  Wilson,  57  111.  226;  Miller  v.  Handy,  40  111.  449; 
Harris  v.  Lester,  80  111.  307. 

Strict  certainty  in  the  affidavit  for  publication  is  not  required 
if  the  party  complaining  is  not  injured  thereby:  Clark  v.  Mar- 
field,  77  111.  258;  Goudy  v.  Hall,  36  111.  313. 

The  certificate  of  the  clerk  as  to  sending  notice  is  prima 
yfee?^  evidence  of  its  receipt:  In  re  Hickey,  10  Irish  Eq.  127; 
2  Wharton's  Ev.  §  1328. 

A  cross-bill  is  a  new  suit:  Beaucamp  v.  Putnam,  34  111.  378; 
Myers  v.  Manny,  63  111.  211. 

The  facts  stated  in  the  affidavit  in  support  of  the  motion  to 
strike  from  the  files,  were  not  privileged  communications:  1 
Wharton's  Ed.  §  590;  Weeks  on  Attorneys,  281;  Bramwell  v. 
Lucas,  2  B.  &  C.  743;  Eicke  v.  Yokes,  1  Mood.  &  M.  303; 
DeWolf  V.  Strader,  26  111.  225. 

Appearance  in  a  case  by  attorney  will  be  taken  as  a  general 
appearance  unless  the  contrary  appears:  Flake  v.  Carson,  33 
111.  518. 

A  party  appearing  and  asking  relief  from  a  judgment,  which 
can  be  granted  only  on  the  hypothesis  that  the  court  had  juris- 
diction, waives  all  defects  in  service  of  process:  Blackburn  v. 
Sweet,  38  Wis.  578;  Tallman  v.  McCarty,  11  Wis.  406;  Mars- 
don  V.  Soper,  11  Ohio  St  503. 

McAllister,  J.    This  was  a  suit  in  equity,  brought  by  ap- 
pellee Bauer,  to  foreclose  a  mortgage.    Appellant  Kinney  be- 
ing a  necessary  party  was  made  one  of  the  defendants  to  the 
bill.    Being  a  non-resident  of  the  State,  the  only  service  of 
process  was  by  publication,  and  the  clerk  mailing  to  him  in 
the  State  of  Ohio,  a  copy  of  the  notice.    His  default  was  en- 
tered and  such  proceedings  were  had,  that  a  decree  of  foreclos- 
nre,  etc.,  passed  April  25,  1878.    Kinney  filed  his  petition  un- 
der the  statute,  duly  verified,  alleging  that  he  did  not  receive 
the  notice  mailed  to  him,  and  praying  to  be  heard  touching 
the    matter  of  the  decree.    June  22^   1878,  the  petition  was 
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heard  in  open  court,  and  an  order  was  entered  that  Kinney, 
upon  paying  to  complainant  or  his  solicitor  one-third  of  the 
costs  in  the  case,  should  be  heard  touching  the  matter  of  the 
decree  of  April  26,  1878.  The  costs  not  having  been  taxed, 
the  court  ordered  that  upon  Kinney  paying  the  sum  of  $200 
into  court,  should  be  deemed  a  compliance  as  to  paying  costs, 
and  thereupon  he  paid  that  sum  into  court,  and  filed  his  an- 
swer to  the  original,  and  also  to  a  cross-bill,  which  had  been 
filed  by  another  defendant,  to  wh&h  Kinney  was  made  defend- 
ant; and  he  also  filed  a  cross-bill  on  his  own  behalf.  The  rec- 
ord shows  the  complainant  and  other  parties  were  present  when 
the  order  of  June  22,  1878,  was  made. 

The  complainants  to  the  original  and  cross-bill  filed  replica- 
tions to  Kinney's  answers,  and  answers  to  his  cross-bill;  and 
the  complainant  to  the  original  bill  took  the  money  so  depos- 
ited by  Kinney  out  of  court,  and  had  the  cause  set  for  hearing 
upon  the  issues  found  as  aforesaid,  at  the  October  Term,  1879, 
of  the  court  below.  When  it  was  reached  for  hearing,  Bauer 
and  other  parties,  the  former  not  returning  or  offering  to  re- 
turn the  money  so  taken  out  of  court,  entered  a  motion  to 
have  said  order,  allowing  Kinney  to  be  heard  touching  the 
matter  of  the  decree,  upon  his  paying  one-third  of  the  costs, 
set  aside,  and  to  strike  his  answers  and  cross-bill  from  the  files. 
The  motion  was  granted,  said  orders  set  aside,  and  Kinney's 
answers  and  cross-bill  were  stricken  from  the  files;  and  it  was 
further  ordered  that  the  decree  of  April  25,  1878,  stand  con- 
firmed as  to  Kinney.  Tliis  latter  order  was  made  December 
24,  1879,  and  from  which  Kinney  took  an  appeal  to  this  court. 
The  propriety  of  the  order  of  December  24,  1879,  is  the  ques- 
tion presented  by  this  record. 

We  are  of  opinion  that,  except  under  special  circumstances, 
some  of  which  are  shown  in  the  affidavits  on  which  the  motion 
was  based,  the  only  proper  time  for  the  adverse  party  to  con- 
test the  right  of  a  defendant  not  personally  served  with  process 
to  come  in  and  be  heard  touching  the  matter  of  the  decree, 
under  the  statute  and  within  the  time  therein  prescribed,  is 
at  the  time  of  the  application.  Counsel  for  appellee  say  they 
attempted  to  do  so,  and  the  court  refused  to  permit  it   ,But  as 
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to  that,  the  record  is  wholly  silent.  It  should  be  observed  that 
the  order  of  December  24,  1879,  was  made  by  the  successor  in 
oflSce  of  the  chancellor,  who  made  the  order  of  June  22, 1878, 
and  the  record  not  showing  anything  on  the  subject,  appellees' 
counsel  were  permitted,  against  the  objections  of  appellant's 
counsel,  on  the  hearing  of  the  motion  to  set  aside  the  last  men- 
tioned order,  to  introduce  oral  proof  of  an  offer  on  their  part 
to  contest  Kinney's  right  to  be  heard,  when  his  application, 
June  22,  1878,  was  heard,  and  that  the  court  would  not  per- 
mit them  to  do  so.  Tliat  evidence  was  inadmissible.  The 
record  is  the  only  proper  evidence  of  proceeding  in  a  court  of 
record  of  such  nature. 

The  practice  in  cases  of  petition  of  defendants  not  personally 
served,  to  come  in  and  be  heard  touching  the  matter  of  such 
provisional  or  interlocutory  decree,  would  seem  to  be  very 
simple.  The  application  must  be  by  petition  duly  verified,  or 
something  tantamount  to  it.  If  the  adverse  party  would  con- 
test the  facts  of  it,  he  should  prepare  and  file  an  answer.  If 
the  rulings  of  the  chancellor,  either  in  respect  to  the  right  to 
contest  the  matter  or  the  manner,  are  deemed  erroneous,  they 
can  be  thus  preserved  for  revision  in  an  appellate  court.  But 
here  there  was  no  answer,  or  what  might  b^  equivalent.  In- 
stead, issues  of  fact  were  taken  on  Kinney's  answers  and  his 
cross-bill.  The  complainant  to  the  original  bill  voluntarily 
set  the  cause  for  hearing  on  those  issues,  at  the  October  term, 
1879.  Then,  when  it  was  regularly  reached  for  trial,  without 
offering  to  do  equity  by  returning  or  offering  to  return,  the 
money  which  Kinney  had  paid  into  court  as  a  condition  prece- 
dent to  his  right  to  be  heard  touching  the  matter  of  the  decree, 
and  which  money  complainant  had  taken  out  of  court;  and 
after  a  delay  of  some  sixteen  months,  with  all  these  different 
steps  in  the  cause  intervening,  this  motion  was  sprung  upon 
Kinney,  who  was  never  personally  served  with  process,  and  his 
right  to  be  heard  is  suddenly  taken  away,  and  the  decree  of 
April  25,  1878,  rendered  without  personal  service,  is  ordered 
to  stand  confirmed  against  him;  this,  too,  in  a  court  of  con- 
science. 

It  is  a  rule  founded  in  good  sense,  and  recognized  by  the 
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courts  in  almost  daily  practice,  that  if  a  party  voluntarily  take 
issue  of  fact  upon  the  pleading  of  his  adversary,  he  thereby 
admits  such  pleading  to  be  property  filed. 

Another  rule  is,  that  all  dilatory  motions  of  a  dilatory  na- 
ture should  be  interposed  at  the  first  opportunity;  and  if  not, 
and  any  reason  exists  for  the  delay  in  making  it,  such  reason 
should  be  shown  to  the  court  in  support  of  the  motion.  Mil- 
ler V.  Metzger,  16  111.  390. 

No  reason  whatever  is  shown  why  this  motion  was  not  made 
at  the  first  opportunity.  Appellees  do  not  pretend  they  were 
ignorant  of  the  facts  which  they  introduced  by  incompetent 
evidence,  until  at  or  about  the  time  their  affidavits  were  made. 
Besides  all  these,  other  reasons  against  the  order  in  question, 
the  very  facts  on  which  the  order  was  based,  were  testified  to 
by  one  Brown,  who  acquired  knowledge  of  them,  if  at  all, 
while  he  was  acting  as  the  paid  clerk,  though  a  licensed  attor- 
ney, for  Dunlevy,  who  was  the  regular  legal  adviser  of  Kin- 
ney, Brown  deriving  his  knowledge  solely  from  Kinney  and 
Dunlevy,  while  acting  as  Dunlevy's  clerk,  as  respected  Kinney's 
matters.  These  communications  were  privileged,  and  it  was  a 
clear  breach  of  professional  confidence  for  Brown  to  disclose 
them.  1  Greenleaf  Ev.  Sec.  239;  Williams  v.  Fitch,  18  N.  Y. 
551. 

The  order  of  December  24, 1879,  of  the  court  below,  will  be 

reversed,  and  the  cause  remanded  for  further  proceedings  not 

inconsistent  with  this  opinion. 

Beversed  and  remanded. 


Charles  Ceeighton,  use,  etc. 

V. 

The  Village  of  Hyde  Park. 

1.  Assignment  op  chose  in  action.— Conrta  of  law  will  pi-oteck  the 
rights  of  an  assignee  of  a  chose  in  action,  whether  the  assignment  be  good  at 
law  or  in  equity  only.  Payment  by  the  debtor  to  the  nominal  creditor  after 
notice  of  the  assignment,  without  the  consent  of  the  aasigneei  will  be  no 
defense  to  an  action  by  the  assignee. 
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2.  Whole  claim  hubt  be  assigned.— The  only  qualification  to  the 
aboTe  nile  is,  that  the  entire  cause  of  action  must  be  assigned.  A  partial 
assignment  will  not  be  sufiBcient,  as  that  would  allow  the  creditor  to  split  the 
demand,  and  subject  his  debtor  to  embarrassments  not  contemplated  in  his 
original  contract. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gaby,  Judge,  presiding.  Opinion  filed  April 
27,  1880. 

Appellant  Creighton  had  a  claim   against  appellee,  the 
Village  of  Hyde  Park,  for  grading  streets,  building  sidewalks, 
etc.,  and  he  employed  Pliny  B.  Smith,  for  whose  use  this  suit 
is  brought,  to  collect  the  same.    Creighton's  bill  was  presented 
by  Smith  to  the  board  of  trustees  of  the  village,  and  was  refer- 
red to  the  finance  committee,  with  whom  Smith  had  several  con- 
ferences, which  resulted  in  an  agreement  that  the  village  should 
pay  $150  in  full  settlement  of  the  claim.    Meanwhile  the 
claim  had  been  assigned  by  Creighton  to  Smith  by  a  written 
assignment,  of  which  Smith  notified  the  cx)mmittee  at  the  time 
of  making  the  settlement,  and  at  a  meeting  of  the  board  on  the 
evening  of  the  same  day.  Smith  presented  the  assignment  to  the 
board,  together  with  the  draft  of  a  resolution  approving  the 
terms  of  the  settlement  of  the  claim,  and  authorizing  the  pay- 
ment of  the  $150  upon  the  production  of  a  receipt  from 
Creighton  in  full  of  all  demands  against  the  village.    Tlie  reso- 
lution was  duly  passed,  and  Creighton's  receipt  in  due  form  as 
required  by  the  conditions  of  the  resolution,  was  placed  on  file. 
Smith  demanded  of  the  village  clerk  a  warrant  for  the  $150, 
which  was  refused,  and  a  warrant  for  the  amount  was  delivered 
to  Creighton  without  the  consent  of  Smith;  whereupon  Smith 
commenced  the  present  suit  before  a  justice  of  the  peace,  and 
recovered  a  judgment  for  $150.     On  appeal  to  the  Superior 
Court  of  Cook  county,  judgment  was  rendered  for  the  defend- 
ant, and  the  plaintiff  brings  the  case  to  this  court  for  review, 

Mr.  Pliny  B.  Smith,  pro  sBj  that  the  agreement  to  pay  $150 
in  settlement  was  valid,  cited  McKinly  v.  Watkins,  13  111. 
140;  Bamside  v.  Potts,  23  111.  411;  Cassell  v.  Ross,  33  HI. 
245;  F.  &  M.  Ins.  Co.  v.  Chestnut,  50  111.  Ill;  Miller  v. 
Hawker,  66  111.  185. 

Vol.  VI.        18 
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Payment  to  nomiDal  creditor  after  notice  of  assignment,  is 
void:  Chapman  V.  Shattuck,  3  Gilm.  49;  Carr  v.  Waugh,  28 
111.  418;  Morris  v.  Cheney,  51  111.  451;  Hughes  v.  Trabem,  64 
111.  48. 

Mr.  L.  D.  CoNDEE,  for  appellea 

Wilson,  J.  The  law  is  well  settled  that  courts  of  law  will 
recognize  and  protect  the  rights  of  the  assignee  of  a  chose  in 
action,  whether  the  assignment  be  good  at  law  or  in  equity 
only.  If  valid  in  equity  only  the  assignee  is  permitted  to  sue 
at  law  in  the  name  of  the  person  having  the  legal  interest,  and 
to  control  the  proceedings;  and  the  latter  is  not  allowed  to 
interfere  with  the  prosecution,  except  so  far  as  may  be  necessary 
to  protect  himself  against  the  payment  of  costs. 

After  the  debtor  has  knowledge  of  the  assignment  he  is  in- 
hibited from  doing  any  act  which  may  prejudice  the  rights  of 
the  assignee.  Payment  by  him  to  the  nominal  creditor,  after 
notice  of  the  assignment,  and  without  the  consent  of  the  as- 
signee, will  be  no  defense  to  an  action  brought  for  the  benefit 
of  the  assignee;  and  any  adjustment  or  compromise  of  the 
cause  of  action  by  the  original  parties  made  after  such  notice, 
will  be  void  as  against  the  assignee.  Chapman  v.  Shattuck,  3 
Gilm.  49;  Carr  v.  Waugh,  28  111.  418;  Morris  v.  Cheney,  51 
111.  451 ;  Littlefield  v.  Story,  3  John.  426. 

In  Andrews  v.  Becker,  1  Johns.  Cas.  411,  it  was  held  that  a 
release  by  the  obligee  of  a  bond  after  an  assignment  and  notice 
was  a  nullity;  and  in  Jones  v.  Witter,  13  Mass.,  where  a 
promissory  note  had  been  transferred  by  delivery  only,  and 
payments  were  made  to  the  payee  of  the  note  by  the  maker 
after  notice  of  the  transfer,  such  payments  were  not  allowed  by 
way  of  defense;  and  the  court  held  that  it  is  wholly  immate- 
rial in  what  form  the  assignment  has  been  made;  and  that  no- 
tice of  the  assignment  may  be  proved  by  any  competent  testi- 
mony. The  English  courts  of  law  have  acted  upon  the  same 
principle,  and  protect  the  rights  of  the  assignee  of  choses  in 
action  against  the  acts  of  the  original  parties  after  notice  of  the 
assignment.     Leigh  v.  Leigh,  1  Bos.  &  Pull.  447. 


First  District — March  Term,  1880.       275 

Koren  v.  Roemheld. 


The  only  qualification  to  the  rule  above  stated  is,  that  the 
entire  cause  of  action  must  be  assigned.  A  partial  assignment 
will  not  be  sufficient,  as  that  would  allow  a  creditor  to  split  up 
a  single  cause  of  action,  and  subject  his  debtor  to  embarrass- 
ments and  responsibilities  not  contemplated  in  his  original 
contract.     Mandeville  v.  Welch,  5  Wheat.  277. 

The  facts  of  the  present  case  bring  it  clearly  within  the  pur- 
view of  the  principles  decided  in  the  cases  above  citied.  Creigh- 
ton  having  a  controverted  claim  against  the  Village  of  Hyde 
Park,  employed  Smith  to  prosecute  the  same  before  the  Board 
of  Trustees.  As  the  result  of  his  efforts,  a  compromise  was 
agreed  upon  by  the  proper  committee,  by  the  terms  of  which 
Creighton  was  to  be  allowed  $150  in  full  of  all  claims  and 
demands  against  the  village.  The  action  of  the  committee  was 
duly  ratified  by  the  Board  of  Trustees.  Creighton  assigned 
the  claim  to  Smith,  of  which  the  board  had  full  notice.  Under 
these  circumstances,  the  payment  of  the  claim  to  Creighton, 
or  the  delivery  to  him  of  the  warrant  for  the  amount  allowed, 
without  the  consent  of  Smith,  was  a  fraud  on  the  rights  of  the 
latter,  and  cannot  be  set  up  as  a  defense  to  a  suit  brought  by 
Smith  in  the  name  of  Creighton  for  his  use,  after  demand  and 
refcLsal  by  appellee  for  payment. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded  for  a  new  trial. 

Ke versed  and  remanded. 


6    875 
BO    627 

6    275 

Hans  J.  Koren  I^*"^'  ^ 

V. 

Julius  Roemheld. 

1.  Execution. — ^The  office  of  an  execution  is  not  to  secure  but  to  enforce 
payment  of  a  debt,  and  an  attempt  to  make  use  of  it  for  purposes  of  security 
merely,  postpones  it  to  other  executions  subsequently  issued.  So,  if  a  plaintiff 
delivers  an  execution  to  the  sheriff  with  directions  to  hold  until  further  orders, 
it  creates  no  lien  on  the  defendant's  property  os  against  a  subsequent  execu- 
tion. 

2*     Duty  of  sheriff  to  levy  unless  obdebed  to  hold. — It  is  the 
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duty  of  the  sheriff  to  obey  tiie  mandate  of  the  writ  unless  he  receives  express 
directions  not  to  do  so.  A  mere  statement  by  the  party  deliyering  the  exe- 
cution, in  reply  to  the  question  **  what  he  wanted  done  with  it  ?  "  **  Noth- 
ing that  I  know  of  **  is  not  a  sufficient  direction  to  warrant  the  sheriff  in 
holding  the  execution,  and  failing  to  make  a  levy  according  to  the  mandate 
of  the  writ. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding.     Opinion  filed  April  27, 

1880. 

Mr,  F.  8.  Baird,  for  appellants;  as  to  the  rule  of  refreshing  a 
witness'  recollection  by  reference  to  a  memorandum,  cited  Elston 
V.  Kennicott,  46  111.  187;  Seaverns  v.  Tribby,  48  111.  195. 

The  plaintiff  has  full  control  of  the  execution,  and  only  his 
instructions  clearly  expressed  can  be  allowed  to  affect  it:  Thorp 
V.  Fowler,  5  Cow.  446;  Eeddick  v.  Cloud,  2  Gilm.  670;  Mor- 
gan V.  The  People,  59  111.  60. 

Mr.  William  H.  King  and  Mr.  F.  W.  Packard,  for  ap- 
pellee; that  where  the  bill  of  exceptions  fails  to  state  that  it 
contains  all  the  evidence,  the  court  will  not  examine  it,  cited 
Ballance  v.  Leonard,  37  111.  43;  Peoria,  etc.,  R  R  Co.  v. 
Mclntyre,  39 111.298;  111.  Cent.  R.  E.  Co.  v.  Garish,  39  111.  370; 
Miner  V.  Phillips,  42  111.  123;  Gardner  v.  Haynie,  42  111.  291; 
McPherson  v.  Nelson,  44  111.  124;  Gallagher  v.  Brandt,  52  HI. 
80;  Corbus  v.  Teed,  69  111.  208;  Stack  v.  The  People,  80  111.  33. 

An  order  to  stay  execution  postpones  it  to  the  lieu  of  a  sub- 
sequent writ:  Gilmore  v.  Davis,  84  111.  487;  Koss  v.  Weber, 
26  111.  221;  Kempland  v.  Macauley,  Peake's  Nisi  Prius,  66; 
Hunt  V.  Hooper,  12  Mees.  &  W.  664;  Berry  v.  Smith,  8  Wash. 
C.  C.  63;  Wise  v.  Darby,  9  Mo.  130. 

The  acts  of  the  attorney  are  the  acts  of  the  client:  Smyth  v. 
Harvie,  31  HI.  62;  Yates  v.  Monroe,  13  111.  219. 

Bailey,  P.  J.  This  is  a  controversy  between  the  plaintiffs 
in  two  several  executions  against  the  same  defendant,  over  the 
application  of  certain  moneys,  arising  from  a  sale  by  the  sher- 
iff of  personal  property  under  said  executions,  said  moneys 
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being  insufficient  to  satisfy  either  execution  in  full.  It  is  not 
disputed  that  the  execution  in  favor  of  the  appellant  came 
into  the  hands  of  the  sheriff  before  the  delivery  to  him  of  the 
execution  in  favor  of  the  appellee.  It  is  insisted,  however, 
that  the  appellant,  at  the  time  of  the  delivery  of  his  execu- 
tion to  the  sheriff,  instructed  him  to  do  nothing  under  it  until 
further  orders,  and  that  thereby  said  execution  became  dor- 
mant, and  so  remained  until  after  the  delivery  to  the  sheriff 
of  appellee's  execution.  The  question  of  priority  thus  pre- 
sented was  decided  by  the  court  below  in  favor  of  the  appellee, 
and  the  proceeds  of  the  sale  were  ordered  to  be  applied  to  the 
satisfaction  of  his  execution. 

It  is  a  well  settled  principle  of  law,  that  the  office  of  an  exe- 
cution is,  not  to  secure,  but  to  enforce  payment  of  a  debt,  and 
consequently  an  attempt  to  make  use  of  it  for  purposes  of 
security  merely,  is  a  perversion  of  the  writ,  and  postpones  it  to 
other  executions  subsequently  issued.  Hence,  if  a  plaintiff 
delivers  an  execution  to  tlie  sheriff  with  a  direction  not  to  levy 
at  all,  or  until  further  orders,  or  to  levy  and  hold  without  sale, 
it  creates  no  lien  on  the  defendant's  personal  property  as 
against  a  creditor  issuing  and  proceeding  with  a  subsequent 
execution.  Corlies  v.  Stanbridge,  5  Rawle,  286;  Stern's  Ap- 
peal, 64Penn.  St.  447;  Commonwealth  v.  Stremback,  3  Rawle, 
341;  Kellogg  v.  Griffin,  17  John.  274;  Shinn  v.  Homes,  25 
Penn.  Stat.  145;  Brown's  Appeal,  26  Id.  490;  Gilmore  v. 
Davis,  84  111.  487;  Ross  v.  Weber  et  al.  26  Id.  221. 

It  is  the  duty  of  the  sheriff,  however,  to  obey  the  mandate 
of  his  writ  by  collecting  the  amount  of  the  judgment,  unless  he 
receives  express  directions  from  the  plaintiff  to  the  contrary. 
A  mere  failure  or  refusal  on  the  part  of  the  plaintiff  to  give 
directions  as  to  the  time  or  manner  of  executing  the  writ,  does 
not  constitute  such  interference  with  its  execution  as  will 
have  the  effect  of  rendering  it  dormant.  To  produce  that 
result,  the  plaintiff  should  give  some  direction  or  command 
"which  is  inconsistent  with  the  mandate  of  the  writ,  and  which 
it  would  be  a  breach  of  duty  on  the  part  of  the  sheriff  to  dis- 
obey. The  plaintiff  is  not  obliged,  in  order  to  preserve  the 
lieu  of  his  execution,  to  advise  or  direct  the  sheriff  what  to  do 
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or  how  to  proceed,  even  though  applied  to  by  the  sheriff  for 
that  purpose.  He  is  only  obliged  to  avoid  such  interference 
with  the  officer  as  would  render  it  improper  for  the  latter  to 
enforce  immediate  payment. 

The  execution  in  this  case  in  favor  of  the  appellant  was 
delivered  by  Martin  Beem,  an  attorney-at-law,  to  Edward  J. 
Rogerson,  the  execution  clerk  in  the  office  of  the  sheriff  of 
Cook  county,  and  our  decision  must  rest  upon  the  evidence  of 
what  took  place  between  them  at  the  time  of  such  delivery. 

Some  question  is  made  as  to  whether  said  Beem  was  in  fact 
the  attorney  for  the  appellant,  or  authorized  on  his  behalf  to 
give  to  the  sheriff  any  directions  as  to  the  execution,  it  being 
claimed  by  the  appellant  that  said  Beem  was  not  his  attorney 
in  the  case,  but  was  merely  employed  by  his  attorney  to  deliver 
the  execution  to  the  sheriff,  and  that  he  had  no  authority  in 
the  premises  beyond  merely  making  such  delivery.  The  evi- 
dence upon  this  question  is  not  altogether  clear  or  satisfactory, 
but  without  definitely  deciding  it,  we  are  disposed  to  view  the 
case  as  though  the  authority  of  Beem  to  act  for  the  appellant 
was  sufficiently  shown. 

The  decision  of  the  case  must  turn  upon  the  testimony  of 
Eogerson  and  Beem  as  to  what  took  place  at  the  time  of  the 
delivery  of  the  execution.  The  evidence  of  both  was  first  sub- 
mitted in  the  form  of  affidavits,  and  afterwards  both  were  pro- 
duced as  witnesses  and  examined  orally.  Eogerson  in  his  affi- 
davit states  in  terms  that  at  the  time  of  the  delivery  to  him 
of  the  execution,  the  party  delivering  it  gave  instructions  not 
to  proceed,  or  to  hold  it  until  further  orders,  and  that  he  there- 
upon marked  on  it  the  letters  "  H.  F.  O."  which  mean  "  hold 
for  orders.  On  his  oral  examination,  however,  his  actual  rec- 
ollection of  the  circumstances  of  the  delivery  is  shown  to  be 
very  indistinct  and  unsatisfactory.  He  is  unable  to  identify 
the  person  who  made  the  delivery,  or  to  recall  the  particular 
occasion,  or  to  state  even  the  substance  of  what  was  said.  He 
seems,  however,  to  infer  from  the  fact  that  the  letters  "H.  F. 
O."  appeared  indorsed  upon  the  writ,  and  the  further  fact  that 
it  was  the  practice  of  the  office  to  make  such  indorsement  in 
cases  where  directions  were  given  to  hold  an  execution  for  fur- 
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tker  orders,  that  such  direction  must  have  been  given  in  this 
case. 

Said  Beem,  on  the  other  hand,  both  in  his  affidavit  and  in 
his  oral  testimony,  states  in  substance  that  when  he  delivered 
the  execution  to  Kogerson,  the  latter  asked  him  what  he  wanted 
done  with  it,  to  which  inquiry  he  replied,  "  Nothing  that  I 
know  of  at  present."  He  further  states  that  at  the  time  he 
knew  nothing  about  the  case,  or  as  to  the  wishes  of  the  plain- 
tiff in  regard  to  the  execution,  and  gave  said  answer  for  that 
reason. 

While  the  testimony  of  these  two  witnesses  is  conflicting,  we 
think  the  greater  credit  is  manifestly  due  to  that  of  Beem,  for 
the  reason  that  his  recollection  of  the  occurrence  seems  to  be 
clear,  distinct  and  positive,  while  that  of  Eogerson  is  confess- 
edly uncertain  and  indistinct;  and  his  statements  seem  to  be 
largely  matters  of  inference  from  the  indorsement  which  he  finds 
on  the  execution,  rather  than  from  any  present  recollection  of 
the  event  itself.  It  is  not  surprising  that  he  should  be  unable 
to  call  to  mind  and  distinguish  this  from  the  great  number  of 
other  similar  occurrences  taking  place  in  the  course  of  his  offi- 
cial business.  We  must  assume,  then,  that  the  account  of  the 
transaction  given  by  Beem  is  the  true  one,  and  it  only  remains 
to  be  considered  whetlier  the  words  used  by  him  in  his  reply  to 
the  question  put  to  him  by  Eogerson,  amounted  to  a  direction 
to  hold  the  execution  without  service  for  further  orders. 

We  are  of  the  opinion  that  these  words  did  not  amount  to 
a  direction  to  hold  the  execution,  or  to  forbear  serving  it,  until 
farther  orders.  They  are  to  be  regarded  rather  as  a  statement 
by  Beem  of  his  ignorance  of  any  specific  steps  to  be  taken  by 
way  of  executing  the  writ.  They  were  not  words  volunteered 
by  Beem,  but  merely  used  in  reply  to  an  inquiry  as  to  what 
was  to  be  done.  The  sheriflT's  clerk  by  his  question  sought  in- 
formation, and  Beem  by  his  answer  signified  his  inability  to 
give  it  The  answer,  instead  of  constituting  an  express  direc- 
tion not  to  levy,  was  more  in  the  nature  of  a  refusal  to  give 
any  directions  whatever.  Had  the  sheriff,  notwithstanding 
such  answer,  proceeded  at  once  to  levy  the  execution,  it  can 
hardly  be  said  that  he  would  thereby  have  violated  any  express 
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direction  of  the  plaintiff,  or  been  guilty  of  any  breach  of  his 
duty  in  the  premises.  We  see  no  ground,  then,  for  holding 
that  the  lien  of  appellant's  execution  was  suspended,  or  that 
such  execution  was  dormant. 

Under  the  evidence,  as  it  appears  in  the  record,  the  sheriff 
should  have  been  ordered  to  apply  the  moneys  in  his  hands  to 
the  execution  in  favor  of  appellant,  and  the  order  to  apply 
them  to  the  execution  in  favor  of  the  appellee,  is  erroneous. 
The  judgment  will  therefore  be  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


Julius  Cohen 

V. 

William  Schick. 

1.  Conflicting  testimony.— It  is  the  province  of  the  jury  to  judg^e  as 
to  the  credibility  of  witnesses,  and  unless  their  finding^  is  so  manifestly  agrainst 
the  weight  of  the  evidence  as  to  evince  passion  or  prejudioe,  their  verdict  will 
not  be  set  aside. 

2.  Modifying  instructions.— Parties  have  the  right  to  require  the  court 
to  give  an  instruction  as  asked,  when  it  is  in  conformity  with  the  law,  and  if 
in  the  opinion  of  the  court  the  jury  may  be  misled  by  such  instruction,  imless 
explained,  it  is  the  province  of  the  court  to  give  such  further  instructioiis  as 
may  obviate  the  danger  of  misapprehension;  but  it  is  error  to  add  to  an 
instruction  upon  one  point  of  the  case  words  directing  the  jury  as  to  other 
branches  of  the  case. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding.  Opinion  filed  April  27, 
1880. 

This  was  an  action  of  assumpsit  brought  by  appellee  against 
appellant  in  the  Superior  Court  of  Cook  county,  to  recover  for 
moneys  fflaid  by  appellee  to  take  up  certain  promissory  notes 
given  by  him  for  the  accommodation  of  appellant,  amounting 
in  the  aggregate  to  $850.  Appellant  pleaded  the  general  issue 
and  also  a  plea  of  set-off,  alleging  that  appellee  was  indebted 
to  him  on  his  promissory  note  in  the  sum  of  $500,  and  in    the 
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fiirtber  sum  of  $3,500,  for  fifty  shares  of  certain  mining  stock. 
There  was  a  verdict  and  judgment  in  the  court  below  for  the 
plaintiflF for  $936.51.  The  defendant  brings  the  case  liere  by  ap- 
peal, and  assigns  various  errors,  among  which  are,  that  the 
verdict  is  contrary  to  the  evidence,  and  that  the  court  erred  in 
modifying  appellant's  first  instruction. 

Mr.  B.  M.  Shaffnek,  for  appellant;  that  juries  may  not  ar- 
bitrarily accept  the  testimony  of  one  party  and  disregard  that 
of  the  other,  cited  St.  P.  F.  &  M.  Ins.  Co.  v.  Johnson,  77  111. 
698;  Carney  v.  TuUy,  74  III.  375. 

Messrs.  Tennby  &  Flower,  for  appellee;  that  proceeding  to 
trial  without  a  replication,  no  objection  being  made,  it  will  be 
considered  as  waived,  cited  Seavey  v.  Rogers,  69  111.  634; 
Strohm  v.  Hayes,  70  111.  41 ;  Hopkins  v.  Woodward,  75  111.  62. 

Placing  a  cause  upon  the  trial  calendar  in  violation  of  the 
rules  of  court,  unless  the  party  complaining  has  been  in- 
jured, is  no  ground  for  reversal:  Field  v.  C.  D.  &  V.  R.  R.  Co. 
68  111.  367;-Mix  v.  Chandler,  44  111.  174. 

Wilson,  J.    In  respect  to  the  claim  that  the  verdict  was 
contrary  to  the  evidence,  it  is  to  be  said  that  there  was  an  unu- 
sual conflict  of  testimony,  the  contradiction  of  the  witnesses 
being  of  such  a  nature  as  to  necessarily  involve  the  commis- 
sion of  perjury  on  the  one  side,  or  both  peijury  and  forgery  on 
the  other.     While  the  preponderance  of  the  evidence  is  appar- 
ently on  the  side  of  appellant,  who,  in  addition  to  his  own 
testimony,  supported  his  defense  by  another  witness,  as  well 
as  by  the  production  of  a  written  receipt  purporting  to  be 
signed  by  appellee,  acknowledging  payment  in  full  of  appel- 
lant's indebtedness;  and  on  the  other  hand,  appellant's  case 
rested  upon  his  own  unsupported  testimony;  it  was  neverthe- 
leBB  a  case  in  which  the  jury  were  better  able  to  judge  than  we 
are  as  to  the  credence  to  be  given  to  the  respective  witnesses, 
and  to  balance  the  probabilities  accordingly. 

If  we  had  had  the  witnesses  before  us,  and  heard  them  tes- 
tify, and  thus  had  an  opportunity  to  observe  their  appearance 
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direction  of  the  plaintiff,  or  been  guilty  of  any  breach  of  his 
duty  in  the  premiees.  We  see  no  ground,  then,  for  holding 
that  the  lien  of  appellant's  execution  was  suspended,  or  that 
such  execution  was  dormant. 

Under  the  evidence,  as  it  appears  in  the  record,  the  sheriff 
should  have  been  ordered  to  apply  the  moneys  in  his  hands  to 
the  execution  in  favor  of  appellant,  and  the  order  to  apply 
them  to  the  execution  in  favor  of  the  appellee,  is  erroneous. 
The  judgment  will  therefore  be  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


Julius  Cohen 

V. 

William  Schick. 

1.  CoNPLicTiNO  TESTiMOiTS'.— It  18  the  provinoe  of  the  jury  to  judge  as 
to  the  credibiliiy  of  witnesses,  and  unless  their  finding  is  so  manifestly  against 
the  weight  of  the  evidence  as  to  evince  passion  or  prejudice,  their  verdict  will 
not  be  set  aside. 

2.  MoDiFTiNG  INSTRUCTIONS. — Parties  have  the  right  to  require  the  court 
to  give  an  instruction  as  asked,  when  it  is  in  conformity  with  the  law,  and  if 
in  the  opinion  of  the  court  the  jury  may  be  misled  by  such  instruction,  unless 
explained,  it  is  the  provinoe  of  the  court  to  give  such  farther  instructions  as 
may  obviate  the  danger  of  misapprehension;  but  it  is  error  to  add  to  an 
instruction  upon  one  point  of  the  case  words  directing  the  jury  as  to  other 
branches  of  the  case. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding.  Opinion  filed  April  27, 
1880. 

This  was  an  action  of  assumpsit  brought  by  appellee  against 
appellant  in  the  Superior  Court  of  Cook  county,  to  recover  for 
moneys  ^aid  by  appellee  to  take  up  certain  promissory  notes 
given  by  him  for  the  accommodation  of  appellant,  amounting 
in  the  aggregate  to  $850.  Appellant  pleaded  thegenei-al  issue, 
and  also  a  plea  of  set-oflf,  alleging  that  appellee  was  indebted 
to  him  on  his  promissory  note  in  the  sum  of  §500,  and  in    the 
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further  sum  of  $3,500,  for  fifty  shares  of  certain  mining  stock. 
There  was  a  verdict  and  judgment  in  the  court  below  for  the 
plaintiff  for  $936.51.  The  defendant  brings  the  case  liere  by  ap- 
peal, and  assigns  various  errors,  among  which  are,  that  the 
verdict  is  contrary  to  the  evidence,  and  that  the  court  erred  in 
modifying  appellant's  first  instruction. 

Mr.  B.  M.  Shaffnek,  for  appellant;  that  juries  may  not  ar- 
bitrarily accept  the  testimony  of  one  party  and  disregard  that 
of  the  other,  cited  St.  P.  F.  &  M.  Ins.  Co.  v.  Johnson,  77  111. 
598;  Carney  v.  Tully,  74  111.  375. 

Messrs.  Tenney  &  Flower,  for  appellee;  that  proceeding  to 
trial  without  a  replication,  no  objection  being  made,  it  will  be 
considered  as  waived,  cited  Seavey  v.  Rogers,  69  111.  534; 
Strohm  v.  Hayes,  70  111.  41;  Hopkins  v.  Woodward,  75  111.  62. 

Placing  a  cause  upon  the  trial  calendar  in  violation  of  the 
rules  of  court,  unless  the  party  complaining  has  been  in- 
jured, is  no  ground  for  reversal:  Field  v.  C.  D.  &  V.  E.  R  Co. 
68  lU.  367;-Mix  v.  Chandler,  44  111.  174. 

Wilson,  J.  In  respect  to  the  claim  that  the  verdict  was 
contrary  to  the  evidence,  it  is  to  be  said  that  there  was  an  unu- 
Bual  conflict  of  testimony,  the  contradiction  of  the  witnesses 
'being  of  such  a  nature  as  to  necessarily  involve  the  commis- 
sion of  perjury  on  the  one  side,  or  both  peijury  and  forgery  on 
the  other.  While  the  preponderance  of  the  evidence  is  appar- 
ently on  the  side  of  appellant,  who,  in  addition  to  his  own 
testimony,  supported  his  defense  by  another  witness,  as  well 
BB  by  the  production  of  a  written  receipt  purporting  to  be 
signed  by  appellee,  acknowledging  payment  in  full  of  appel- 
lant's indebtedness;  and  on  the  other  hand,  appellant's  case 
rested  npon  his  own  unsupported  testimony;  it  was  neverthe- 
less a  case  in  which  the  jury  were  better  able  to  judge  than  we 
are  as  to  the  credence  to  be  given  to  the  respective  witnesses, 
and  to  balance  the  probabilities  accordingly. 

If  we  had  had  the  witnesses  before  ns,  and  heard  them  tes- 
tify, and  thus  had  an  opportunity  to  observe  their  appearance 
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BOBERT  ClAEKSON  ET  AL. 

V. 

The  Eeie  and  Nokth  Shore  Dispatch  et.al. 

1.  Sekvicb  op  FB0CB8S  UPON  A  coRPOiiATiON.— Service  was  had  upon 
the  agent  of  the  defendant  corporation,  and  it  appeared  and  demurred  to 
the  declaration.  For  the  purposes  of  the  bill  in  this  suit,  this  will  be  con- 
sidered as  a  valid  service,  so  that  the  judgment  obtained  against  the  com- 
pany cannot  be  impeached  collaterally. 

2.  Corporation — Estoppel. — Where  an  association  holds  itself  out  to 
the  public  as  operating  in  a  particular  line  of  business,  under  a  name  that 
imports  a  corporation,  as  to  all  persons  with  whom  it  contracts,  it  is  estopped 
from  denying  its  corporate  existence. 

8.  Dissolution  op  corporation — Fund  por  payment  op  C3Reditor8, 
—A  corporation  holds  its  property  in  trust,  first,  to  pay  its  creditors,  and  if 
such  corporation  should  dissolve  and  divide  its  property  among  its  share- 
holders without  first  paying  its  debts,  equity  would  enforce  the  claims  of  its 
creditors  by  converting  all  persons,  except  bona  fide  purchasers  to  whom  the 
property  has  gone,  into  trustees,  and  compel  them  to  contribute  to  the  pay- 
ment of  the  debts  of  the  corporation  to  the  extent  of  the  property  received. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moobe,  Judge,  presiding.  Opinion  filed  April 
27, 1880 

Messrs.  Dent  &  Llack,  for  appellants;  that  that  the  corpo- 
ration are  estopped,  cited  Callender  v.  Painesville,  etc.  R.  R.  Co. 
11  Ohio  St.  516;  Carey  v.  Cincinnati,  etc.  E.  R.  Co.  5  Clarke, 
35;  U.  S.  Ex.  Co.  v.  Bedbury,  34  111.  459;  Hill  v.  Beach,  1 
Beasley  (K  J.)  31;  Boggs  v.  Olcott,  40  111.  303;  Wells  v.  Gates, 
18  Barb.  S.  C.  554. 

It  was  not  necessary  to  allege  that  the  association  was  a  cor- 
porate body:  Dodge  v.  Minn.  Roofing  Co.  14  Minn.  49;  Hart 
V.  Bait.  etc.  R.  R.  Co.  6  W.  Va.  336. 

The  railway  companies  acquiring  the  property  and  earning 
of  the  transportation  company  are  considered  as  trustees  for 
the  creditors  of  the  latter  corporation:     Penfield   v.  Skinner, 
11  Vt.  296;  Cutter  v.  Est.  of  Thomas,  25  Yt.  73;  Babb  v.         \ 
Reed,  5  Rawle,  151. 

Failing  to  plead  a  misnomer  and  allowing  judgment  to  pass 
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against  them,  they  are  bound  by  it:  Guinard  v.  Hejsinger, 
15  III.  288;  Hammond  v.  The  People,  32  111.  446;  Bank  of 
Kentucky  v.  Adams  Ex.  Co.  3  Otto,  174. 

Mr.  Henry  A.  Gardner,  for  appellees. 

McAllister,  J.  Tlie  plaintiffs  had,  at  the  city  of  Milwau- 
kee, Wisconsin,  250  boxes  of  hams  which  they  were  about  to 
ship  to  Glasgow,  Scotland.  There  was  at  that  time  and  had 
been  for  a  long  time  prior,  an  association  which  had  a  regular 
office  and  agent  at  Milwaukee,  as  well  as  other  commercial 
points,  and  held  itself  out  to  the  public  as  common  carriers  of 
goods  for  hire,  under  and  by  the  name  of  the  Erie  &  North 
Shore  Line,  and  betweeji  Milwaukee  and  Glasgow  aforesaid. 
Tlie  plaintiffs,  by  these  representations,  were  induced,  March 
27,  1875,  to  deliver  their  boxes  of  hams  to  be  carried  from 
Milwaukee  to  Glasgow  by  said  Erie  &  North  Shore  Line,  the 
latter  issuing  in  that  name  a  bill  of  lading  in  the  usual  form 
to  plaintiffs,  covering  said  250  boxes  of  hams.  But  said  Erie  & 
North  Shore  Line,  having  received  into  its  possession  as  such 
common  carrier  the  plaintiff's  said  goods  to  be  carried  as 
aforesaid,  committed  a  breach  of  duty  in  respect  thereto,  for 
which  plaintiffs  claimed  damages,  and  afterwards,  in  February, 
1876,  plaintiffs  brought  an  action  in  the  Superior  Court  of 
Cook  county  against  said  Erie  &  North  Shore  Line,  as  a  corpor- 
ation. Service  was  had  upon  the  general  agent  of  the  defend- 
ant at  Chicago;  and,  besides,  the  defendant,  in  that  name,  ap- 
peared and  demurred  to  the  declaration,  and  such  proceedings 
were  had  in  said  cause  that,  July  25,  1876,  the  court  rendered 
judgment  for  plaintiff  against  said  Erie  &  North  Shore  Line 
for  the  sum  of  two  thousand  dollars.  Execution  having  been 
issued  on  said  judgment  against  the  property  of  defendant, 
and  returned  nulla  hona^  the  plaintiffs  filed  their  cross-bill 
in  equity,  with  the  view  of  charging  the  defendant  railroad  cor- 
porations with  a  constructive  trust,  by  reason  of  their  having 
received  the  earnings  of  said  Erie  &  North  Shore  Line,  since 
the  recovery  of  said  judgment,  as  members  of  said  company, 
eufficient  to  pay  said  judgment.     The  case  was  heard  upon 
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pleadings  and  proofs  in  the  court  below;  the  bill  was  there 
dismissed  for  want  of  eqaitj,  and  plaintiffs  appealed  to  this 
conrt. 

The  judgment  against  the  Erie  &  North  Shore  Line  is,  in  onr 
opinion,  to  be  regarded  as  valid  for  all  the  purposes  of  this  bill 
in  equity,  ^nd  cannot  be  attacked  collaterally.  Newcomb  v. 
Peck,  17  Vt.  302;  Seitz  &  Co.  v.  Buffum,  U  Penn.  Stat  69; 
Lafayette  Ins.  Co.  v.  French,  18  How.  404;  Pond  v.  Ennis  et 
al.  69  111.  341. 

Service  on  the  agent  was  authorized  by  statute;  but  if  de- 
fective, the  defect  was  cured  by  appearance  and  filing  demurrer. 

The  Erie  &  North  Shore  Line  was  sued  in  the  original  action 
at  law  as  a  corporation.  Its  name  imports  an  association  which 
might  well  have  been  incorporated.  It  held  itself  out  to  the 
public  as  a  common  carrier  for  hire,  in  that  name;  had  offices 
and  agents,  and  contracted  with  the  plaintiffs  in  that  name. 
We  hold  it  to  be  a  sound  rule  of  law,  resting  upon  the  clearest 
principle  of  justice,  and  supported  by  authority,  that  when  an 
association  holds  itself  out  to  the  public  as  operating  in  a  par- 
ticular line  of  business,  under  a  name  that  argues  or  imports  a 
corporation,  and  in  that  name  contracts  with  individuals,  then, 
as  to  all  such  persons  with  whom  it  thus  contracts,  it  shall  be 
estopped  from  denying  its  corporate  existence.  United  States 
Express  Co.  v.  Bedbury,  84  111.  459;  Callender  v.  Painsville  & 
Hudson  K.  R  Co.  11  Ohio  Stat.  516;  Dooley  v.  Cheshire  Glass 
Co.  15  Gray,  494;  Bigelow  on  Estoppel,  462.  , 

If  the  Erie  &  North  Shore  Line,  with  whom  plaintiffs  con- 
tracted as  a  corporation,  occupy  the  position  of  being  estopped 
as  between  it  and  the  plaintiffs  from  denying  its  corporate  ex- 
istence, then  it  must  follow  logically  that  the  law  will  hold  that 
company  and  its  members  subject  to  the  general  rules  applica- 
ble to  corporations  and  their  members  in  respect  to  their  prop- 
erty and  assets  as  between  the  corporation,  its  members  and 
the  creditors  of  such  corporation.  It  is  the  universally  received 
rule  in  this  country,  that  a  corporation  holds  its  property  in 
trust,  first,  to  pay  its  creditors;  and  second,  to  distribute  pro 
rata  among  its  stockholders,  so  that  if  a  corporation  should  dis- 
solve, and  divide  its  property  among  its   shareholders  without 


First  District — March  Term,  1880.       287 

Clarkson  v.  £.  &  N.  S.  Dispatch. 

first  paying  its  debts,  equity  wonld  enforce  the  claims  of  its 
creditors  by  converting  all  persons  except  honajide  purchasers 
forvalue,  to  whom  its  property  had  gone,  into  trustees,  and  com- 
pel them  to  account  for  the  property  and  contribute  to  the  pay- 
ment of  the  debts  of  the  corporation  to  the  extent  of  the  prop- 
erty so  in  their  hands.  Perry  on  Trusts,  Sec.  242,  and  cases  in 
note  2.  Story's  Eq.  Jnr.  Sec.  1252;  Hastings  v.  Drew  et  al. 
76  N.  T.  9;  Bartlett  v.  Drew,  57  N.  Y.  587. 

It  appears  from  the  evidence  that  since  the  contract  between 
plaintiffs  and  the  Erie  &  North  Shore  Line  of  March  27, 
1875,  under  which  the  goods  of  the  former  were  delivered 
to  the  latter,  the  latter  has  acquired  great  gains  and  profits, 
which  have  been  distributed  among  the  railroad  companies  who 
have  been  made  defendants  to  this  bill,  and  that  these  compa- 
nies iuaugnrated  and  carried  on  the  said  business  in  the  name 
of  the  Erie  &  North  Shore  Line,  thus  holding  the  latter  out 
and  enabling  it  to  contract  as  a  corporation  with  these  plain- 
tiffs, who  suffered  a  loss  through  such  assumed  corporation. 
For  these  several  promoters  of  this  plan,  to  now  take  the  gains 
and  profits  of  such  assumed  corporation,  and  leave  the  plain- 
tiffs remediless,  because  it  was  not  in  fact  and  in  law  a  corpor- 
ation, would  be  the  plainest  injustice,  and  which  equity  can- 
not tolerate.  They  are  estopped  from  denying  the  corporate 
existence  of  the' Erie  &  North  Shore  Line,  and  must  be  held 
as  having  received,  not  as  hoiiafide  purchasers  for  value,  but  as 
members  of  a  corporation,  its  assess,  which  they  cannot  hold 
as  against  the  creditors  of  such  corporation.  They  are  charge- 
able as  trustees  to  the  extent  of  the  amount  so  received,  as  re- 
spects the  plaintiffs,  and  must  be  required  to  account  and  pay 
over  as  in  the  ordinary  case  where  shareholders  of  a  corporation 
have  received  its  assets,  leaving  the  creditors  of  the  corpora- 
tion unprovided  for.  The  decree  of  the  court  below  will  be  re- 
versed, and  the  cause  remanded  for  further  proceedings  not  in- 
consistent with  the  views  herein  expressed. 

Beversed  and  remanded. 


l^' 
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Chable?  L.  Arnold  et  al. 

V. 

George  H.  Tobey  et  al. 

1.  Sale— Burden  op  proof. — ^To  entitle  a  plaintiff  to  recover  for  (roods 
sold  and  delivered,  it  is  incumbent  upon  him  to  prove  the  sale,  as  well  as  the 
delivery.  As  to  both  facts  the  burden  of  proof  is  upon  him.  So,  where 
plaintiffs  sued  for  good  sold  and  delivered,  and  defendants  claimed  that,  as  to 
part  of  the  goods,  they  were  delivered  for  sale  upon  commission,  the  burden 
is  ui>on  the  plaintiffs  to  prove  a  sale. 

2.  Delivery. — A  delivery  is  quite  as  consistent  with  a  bailment  as  with  a 
sale,  and  an  instruction  that  relieves  the  plaintiffs  from  affirmative  proof  of  a 
sale,  where  the  delivery  is  admitted,  is  erroneous. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaey,  Judge,  presiding.  Opinion  filed  April  27, 
1880. 

This  was  an  action  of  assumpsit,  brought  by  Greorge  H. 
Tobey  and  William  L.  Pierce,  to  recover  the  price  of  certain 
merchandise  alleged  to  have  been  sold  and  delivered  by  them 
to  Charles  L.  Arnold  and  Eliphalet  N.  Tillotson,  tlie  defend- 
ants. The  plaintiffs  filed  their  declaration,  consisting  of  the 
common  counts  only,  to  which  the  defendants  pleaded  the  gen- 
eral issue.  On  the  trial  before  the  court  and  a  jury,  the  plain- 
tiffs recovered  a  verdict  for  $543.41,  for  which  sum,  and  costs, 
judgment  was  rendered  against  the  defendants.  The  principal 
controversy  turned  upon  the  question  whether,  as  to  a  portion 
of  said  merchandise  the  transaction  between  the  parties  was  a 
sale  to  the  defendants,  or  merely  a  consignment  ta  them  for 
sale  on  commission. 

On  the  part  of  defendants  it  was  admitted  that  they  had  re- 
ceived from  the  plaintiffs  the  goods  in  question,  and  therenpon 
the  plaintiffs  gave  evidence  tending  to  show  the  sale  of  said 
goods  to  the  defendants,  while  on  the  other  hand,  the  defend- 
ants gave  evidence  tending  to  show  that  a  part  of  their  bnsi- 
ness  was  that  of  commission  merchants,  and  that  a  portion  of 
said  goods  were  merely  delivered  to  them  by  the  plaintiffs  for 
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Bale  on  coramiBsion.  On  thiB  Btate  of  the  evidence,  the  court 
gave  to  the  jury,  at  the  instance  of  the  plaintiffs,  the  follow- 
ing instruction: 

"The  jury  are  instructed  that  the  defense  that  part  of  the 
goods  in  controversy  were  consigned  to  the  defendants  up- 
on commission  is,  if  the  plaintiffs  prove  the  delivery  of  the 
goods  to  the  defendants,  an  affirmative  defense;  and  defend- 
antB,  to  maintain  the  samey  must  do  bo  by  a  preponderance  of 
evidence,  and  if  the  jury  find  the  evidence  on  that  point  to  be 
equally  balanced,  they  will  find  the  issues  for  the  plaintiffs  bo 
far  as  said  goods  claimed  to  be  received  on  commission  are  con- 
cerned. But  if  the  only  proof  of  delivery  is  the  admission  by 
the  defendants,  and  that  admission  is  qualified  by  the  statement 
that  they  were  received  on  commission,  then  the  burden  is  on 
the  plaintiffs  to  satisfy  the  jury  that  they  were  sold  to  the  de- 
fendants and  delivered  to  them  to  be  sold  on  commission,  in 
order  to  entitle  them  to  recover  therefor."  •  • 

The  only  error  assigned  by  the  appellants,  and  now  urged  by 
them  as  a  ground  for  reversing  the  judgment  is  the  giving 
of  the  foregoing  instruction. 


Mr.  Fbank  Baker  and  Mr.  Victor  Mobawetz,  for  appel- 
lants; that  the  burden  of  proof  was  upon  plaintiffs  to  show 
a  sale,  cited  Taylor  on  Ev.  365;  Wharton  on  Ev.  §  357;  Wil- 
der  V.  Coles,  100  Mass.  488 ;  Heineman  v.  Heard,  62  N.  Y. 
448;  Powers  v.  Eussell,  13  Pick.  76;  1  Greenl.  Ev.  §  74;  Cen- 
tral Bridge  Co.  v.  Butler,  2  Gray,  130;  Morgan  v.  Nurse,  13 
Gray,  150;  Lamb  v.  Camden  &  Amboy  R.  R  Co.  46  N.  Y. 
271 ;  Caldwell  v.  N.  J.  Steamboat  Co.  47  N.  T.  290. 

Bailey,  P.  J.  To  entitle  a  plaintiff  to  recover  for  goods 
sold  and  delivered,  it  is  incumbent  upon  him  to  prove  tlie  sale 
as  well  as  the  delivery.  As  to  both  facts,  the  burden  of  proof 
rests  upon  him.  Nor  does  the  mere  fact  of  delivery,  when 
proved,  raise  any  presumption  of  sale.  Delivery  is  quite  as 
consistent  with  a  bailment  as  with  a  sale,  and  no  more  estab- 
lishee  one  than  it  does  the  other.  A  plaintiff,  then,  in  order  to 
a  recovery,  must  not  only  prove  that  the  goods  were  delivered 
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to  the  defendant,  bat  that  the  transaction  was  a  sale,  and  not 
otherwise. 

The  instruction  complained  of  in  this  case,  in  effect,  relieved 
the  plaintiff  from  the  burden  of  making  any  aflSrmative  proof, 
in  the  first  instance,  that  the  goods  in  question  were  sold  to 
the  defendants.  It  laid  down  the  proposition,  in  substance, 
that  if  the  delivery  was  proved,  then,  as  the  defendants  were 
insisting  that  they  had  received  a  portion  of  the  goods  for  sale 
on  commission,  the  burden  of  proving  that  such  was  the  trans- 
action rested  on  them,  and  that  if  they  failed  to  make  such 
proof,  then,  as  to  the  goods  in  relation  to  which  such  claim  wsis 
set.  up,  the  jury  should  find  the  issues  for  the  plaintiffs,  llere, 
as  will  be  perceived,  the  only  affirmative  fact  which  the  plain- 
tiffs were  required  to  prove  in  order  to  a  recovery  was  the 
delivery.  This,  coupled  with  a  failure  by  the  defendants  to 
establish  this  particular  defense,  was  all  the  instruction  held 
to  be  necessary  to  entitle  the  plaintiffs  to  a  verdict. 

We  see  no  basis  for  the  claim  that  the  defendant,  by  setting 
up  this  defense,  relieved  the  plaintiffs  from  the  burden  of  any 
proof  which  they  would  have  been  required  to  make  had  such 
defense  not  been  made.  It  was  not  a  defense  in  the  nature  of 
a  confession  and  avoidance,  but  was  only  tantamount  to  a  trav- 
erse of  the  plaintiff's  allegation  that  the  goods  had  been  sold. 
It  undoubtedly  was  an  assertion  of  new  and  distinct  facts,  but 
such  facts  were  material  only  so  far  as  they  tended  to  establish 
the  negative  of  the  proposition  upon  which  alone  the  plaintiffs 
could  recover,  namely,  that  the  transaction  with  the  defendants 
was  a  sale  of  the  goods. 

The  burden  of  proving  any  fact  lies  upon  the  party  who  sub- 
stantially asserts  the  aflMnative  of  the  issue.  Tlie  true  test  by 
which  to  determine  where  the  burden  of  proof  lies,  is  to  con- 
sider which  party  would  be  entitled  to  succeed  if  no  evidence 
were  offered  o^  either  side,  for  the  burden  of  proof  lies  an  the 
party  against  whom,  in  such  case,  the  verdict  ought  to  be 
given.  Here  the  real  issue  was  as  to  whether  there  had  been 
a  sale,  and  the  evidence  offered  tending  to  prove  a  consignment 
for  sale  on  commission,  was  material  only  as  it  tended  to  prove 
the  negative  of  that  issue.     The  burden  of  proof,  then,  was 
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clearly  on  the  plaintiffs,  and  the  instruction  to  the  contrary  was 
erroneous. 

For  the  error  in  giving  said  instruction,  the  judgment  will 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Oliver  Besley 

V. 

John  Dumas. 


1.  Contract— Novation.— Where  a  person  contracting  with  another 
agrees  to  accept  an  order  on  a  third  person  as  part  payment,  and  such  order 
was  drawn  and  accepted  by  the  drawees,  the  original  debtor  will,  in  the  ab- 
sence of  fraad,  be  discharged  from  liability  therefor  to  the  creditor. 

2.  Fraud  in  procuring  the  novation— Form  of  Acriofff.— If  it  were 
true  that  the  creditor  was  induced  to  accept  a  third  party  as  payment,  by  the 
frandalent  misrepresentations  of  the  debtor,  he  cannot,  upon  a  partial  failure 
of  payment  by  such  third  party,  recover  the  balance  from  the  original  debtor 
in  an  action  in  indebitatus  assumpsit.  He  cannot  rescind  the  contract  with- 
out returning  what  he  has  already  received  thereon. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Mason  B.  Looms,  Judge,  presiding.  Opinion  filed  April  27, 
1880. 

This  was  an  action  of  assumpsit  brought  by  appellee,  John 
Dnmas,  against  appellant,  Oliver  Besley,  to  recover  for  labor 
and  services  and  materials  furnished  by  appellee  in  and  about 
the  building  a  house  for  appellant.  'The  declaration  contains 
only  the  common  counts  in  indebitatus  assumpsit^  to  which 
there  was  a  plea  of  the  general  issue,  with  notice  of  set-off. 
Appellee  had  a  verdict  and  judgment  in  the  court  below,  for 
$240.30,  and  appellant  brings  the  case  here  for  review. 

Mr.  Geokge  Scoville,  for  appellant;  that  if  appellee  ever 
had  the  right  to  rescind  the  contract  he  lost  it  by  not  exercis- 
ing it  in  due  time,  cited  2  Parsons  on  Contracts,  677;  Mason 
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V.  Bovet,  1  Denio,  69;  Wheaton  v.  Bolar,  14  Barb.  594;  Mann 
V.  Worral,  16  Barb.  221 ;  Kingeley  v.  Wallace,  14  Me.  67;  Hoi- 
brook  V.  Bent,  22  Pick.  646. 

Plaintiff's  remedy  was  for  a  breach  of  contract:  Hi&t  v. 
Silk,  6  East.  249;  Norton  v.  Young,  8  Greenl.  80. 

A  party  seeking  to  set  aside  a  contract  should  be  held  to 
make  out  a  clear  case:  Ogilvie  v.  Knox  Ins.  Co.  22  How.  390. 

Mr.  M.  L.  Knioht,  for  appellee;  as  to  what  constitutes  fraud, 
cited  McConnel  v.  Wilcox,  1  Scam.  344;  Lockridge  v.  Foster, 
4  Scam.  669. 

A  party  defrauded  may  rescind  the  contract  or  recover  on  a 
quantum  meruit:  Edmunds  v.  Hildreth,  16  111.  214;  Prevo  v. 
Walters,  4  Scam.  35. 

Wilson,  J.  The  evidence  disclosed  a  contract  in  writing, 
by  the  terms  of  which  appellee  agrees  to  do  the  work  and  fur- 
nish the  materials  for  making  certain  specified  alterations  in  ap- 
pellant's house.  The  contract  provides  that  Dumas  was  to  be 
paid  as  follows:  ^'$100  when  the  brick  work  is  finished  and 
the  roof  is  on,  and  $76  when  the  contract  is  completed.  The 
above  $176  to  be  paid  by  said  Besley  and  no  more.  $325  is  to 
be  paid  in  mill  work  by  McDougal  &  McKinley  out  of  their 
mill,  and  said  Dumas  agrees  to  take  said  McDougal  &  McKin- 
ley for  this  amount  as  per  agreement  with  them,  and  to  release 
said  Besley  from  all  liability  for  that  sum,  and  to  waive  all 
right  to  a  mechanic's  lien  on  the  lot  and  building." 

The  two  items  of  $100  and  $76  were  paid  by  appellant  at  or 
before  the  time  stipulated,  and  two  orders  aggregating  $325  were 
drawn  by  him  on  McDougal  &  McKinley,  in  favor  of  Dumas, 
which  were  accepted  by  the  drawees  December  26, 1877,  and 
were  delivered  to  Dumas  pursuant  to  the  terms  of  the  contract. 
On  the  back  of  these  orders  was  an  indorsement  signed  by 
Dumas,  stating  that  they  were  received  in  payment  of  his  con- 
tract with  Besley,  and  that  they  were  to  be  without  recoui*se  on 
Besley,  as  per  agreement  with  him.  After  receiving  the  orders, 
Dumas  got  mill  work  on  them  of  McDougal  &  McKinley  to 
the  amount  of  $97,  when  they  failed.     Snbsequjently,  and  ia 
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March,  1878,  Dumas  offered  to  return  the  orders  to  Besley,  and 
asked  him  to  pay  the  money  on  them,  claiming  that  Besley  had 
deceived  him  in  relation  to  the  solvency  of  McDoup;al  &  McKin- 
ley,  and  upon  Besley^s  refusal  to  pay,  this  suit  was  brought. 

An  examination  of  the  evidence  satisfies  us  that  there  was 
an  entire  failure  on  the  part  of  appellee  to  sustain  the  charge 
of  fraud  on  the  part  of  appellant  in  obtaining  the  execution  of 
the  contract.  Appellant  expressly  refused  to  guarantee  the 
solvency  of  McDougal  and  McKinley,  or  to  become  in  any  way 
responsible  for  the  payment  of  the  orders,  and  told  appellee  he 
could  inquire  of  others  and  satisfy  himself  on  that  subject. 
Moreover,  the  testimony  satisfactorily  shows  that  at  that  time 
McDoagal  and  McKinley  were  in  good  credit,  lumbermen, 
hardware  dealers,  and  others  with  whom  they  dealt,  trusting 
them  with  any  amount  they  needed. 

But  if  the  fact  were  otherwise,  and  assuming  it  to  be  true 
that  appellee  was  induced  to  enter  into  the  contract  by  the 
fraudulent  misrepresentations  of  appellant,  and  that  he  was  in- 
jured thereby,  he  has  entirely  misconceived  his  remedy  in  the 
form  of  action  which  he  has  adapted.  It  is  a  familiar  princi- 
ple that  a  party  cannot  rescind  his  contract  without  return- 
ing to  the  other  party  whatever  he  has  received  under  it.  He 
must  place  the  other  party  in  the  same  position  he  occupied  at 
the  time  the  contract  was  entered  into.  This  appellee  has  not 
done.  He  received  on  the  contract  $175  from  appellant,  and 
S97  from  McDougal  and  McKinley  on  the  orders;  and  now, 
•without  returning  what  he  has  received,  brings  an  action  of  as- 
sumpsit to  recover  on  a  qitantum  meruit  for  labor  and  mater- 
ials, irrespective  of  the  contract;  thus  attempting  to  avail  him- 
self of  the  benefit  of  the  contract  for  one  purpose,  and  to  avoid 
it  for  another.  A  party  cannot  affirm  a  contract  in  part  and 
avoid  it  as  to  the  residue.  He  must  rescind  it  in  toto  or  not 
at  alL 

These  principles  are  elementary,  and  require  the  citation  of 
no  authorities.  If  appellee  is  entitled  to  any  redress,  his  rem- 
edy is  by  an  action  on  the  special  contract,  or  by  an  action  on 
the  case  for  fraud  and  deceit. 

The  case  is  directly  within  the  principle  of  Hunt  v.  Silk,  5 
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East  249.  There  A  agreed  in  consideration  of  £10  to  let  a 
house  to  B,  which  A  was  to  retain  and  execute  a  lease  of  in  ten 
dajs,  but  B  was  to  have  immediate  possession,  and  in  considera- 
tion (hereof  was  to  execute  a  counterpart  and  pay  rent.  B  took 
possession  and  paid  the  £10  immediately,  but  A  neglected  to 
execute  a  lease,  and  make  the  repairs  beyond  the  period  of  ten 
days,  notwithstanding  which  B  still  continued  in  possession. 
The  court  held  that  B  could  not,  by  quitting  the  house  for  the 
default  of  A,  rescind  the  contract  and  recover  back  the  £10  in 
an  action  for  money  had  and  received,  but  only  declare  for  a 
breach  of  the  special;  contract  on  the  ground  that  a  contract 
cannot  be  rescinded  by  one  party  for  the  default  of  the  other, 
unless  both  parties  can  be  put  in  statu  quo  as  before  the  con- 
tract, and  B  had  had  an  intermediate  possession  under  the 
contract. 

The  principle  decided  in  that  case  has  been  recognized  uni- 
formly in  subsequent  cases,  and  is  decisive  of  the  present  suit. 
We  are  therefore  of  opinion  that  both  upon  the  law  and  the 
facts  appellee  was  not  entitled  to  recover,  and  the  judgment  of 
the  court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


The  Bakk  op  Montreal 

V. 

William  Dewar. 

1.  Statsicent. — Appellee  being  in  possession  of  a  snm  of  money,  per- 
mitted one  W.  to  take  the  same  to  the  bank  for  deposit.  W.  deposited  tlie 
money  in  his  own  name,  receiving  a  certificate  of  deposit  therefor,  the  bank 
having  knowledge  that  the  money  belonged  to  appellee.  He  then  indorsed 
the  certificate  of  deposit  and  delivered  it  to  appellee,  who  placed  it  among 
his  own  papers.  Afterwards,  daring  the  absence  of  appellee,  W.  obtained 
possession  of  the  certificate  of  deposit,  erased  the  indorsement,  and  present- 
ing it  to  the  bank  drew  the  money  thereon,  and  passed  it  to  his  private  bank 
account.  Appellee  learning  what  had  been  done,  after  some  hesitation  con- 
sented to  allow  W.  to  retain  the  money  as  a  loan,  and  for  a  period  of  yean 
thereafter  rendered  to  W.  statements  of  interest  due  and  payments  made  by 
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W.  thereon.   Upon  the  insolvency  of  W.,  appellee  brought  trover  agrainst  the 
bank  for  the  money  deposited. 

2.  Dealing  with  one  clothed  with  apparent  authority. — Where 
the  owner  of  properly  holds  out  another,  or  allows  him  to  appear  as  the  own- 
er, and  innocent  parties  are  led  into  dealing  with  one  having  such  apparent 
ownership  or  authority,  they  will  be  protected  in  so  doing.  So,  where  one 
entrusts  another  with  money  to  deposit  in  a  bank,  the  bank  having  knowl- 
edge of  the  true  ownership,  but  no  direction  as  to  the  manner  of  making 
the  deposit,  it  will  be  warranted  in  receiving  such  money  and  giving  a  certif- 
icate therefor  in  the  name  of  the  person  presenting  the  money  for  deposit. 
.  3.  Ratification — Contersion  by  agent. — It  was  the  duty  of  the  own- 
er of  the  money,  on  receiving  notice  of  the  manner  in  which  the  deposit  was 
made,  to  dissent  thereto  within  a  reasonable  time,  and  failing  to  do  so  he  will 
be  held  to  have  ratified  the  same.  Not  having  repudiated  the  act  of  his 
agent,  he  cannot,  after  the  lapse  of  several  years,  object  that  the  bank  sub- 
sequently paid  over  the  money  to  the  agent  upon  the  presentation  of  the 
certificate  of  deposit,  the  bank  having  no  knowledge  that  the  agent *s  posses- 
sion of  such  certificate  was  wrongful  and  tortious. 

4.  Notice  to  bank — Erasure  op  indorsements. — Mere  knowledge  on 
the  part  of  the  bank  that  the  money  belonged  to  appellee,  is  not  sufiicient  un- 
der the  circumstances  to  charge  it  with  notice  that  the  mone}'  should  be  paid 
only  to  appellee.  Nor  was  it  put  upon  inquiry  because  of  the  erasure  of 
indorsements  upon  the  back  of  the  certificate.  The  payee  of  negotiable  pa- 
per having  assigned  the  same  by  indorsement,  has  the  right  on  its  return  to 
him  to  strike  out  such  indorsement,  and  such  erasure  subjects  the  paper  to 
no  suspicion. 

5.  Waiter  of  tort. — ^The  money  having  passed  into  the  hands  of  W., 
it  was  competent  for  appellee  to  waive  the  tort  and  treat  the  transaction  as  a 
loan  to  W.,  and  when  this  was  done  the  possession  of  W.  became  rightful, 
and  the  act  of  the  bank  in  paying  the  money  over  to  him  could  no  longer  be 
treated  as  a  tort. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Eogees,  Judge,  presiding.  Opinion  filed  April  27, 
1880. 

This  was  an  action  of  trover,  commenced  on  the  11th  day  ot 
May,  1878,  by  "William  Dewar  against  the  Bank  of  Montreal, 
for  the  alleged  conversion  of  a  certificate  of  deposit  for  $5,700 
and  interest,  the  property  of  the  plaintiff.  The  defendant  ap- 
peared and  filed  a  plea  of  not  guilty,  and  on  the  issue  thus 
formed,  a  trial  was  had  in  September,  1879,  resulting  in  a  ver- 
dict in  favor  of  the  plaintiff,  for  $7,220.  This  verdict  having 
been   set  aside  by  the  court  on  motion  of  the  defendant,  the 
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cause  was  again  tried  in  November,  1879,  and  a  verdict  rendered 
in  favor  of  the  plaintiff  for  $6,586.25.  For  this  snm  and  costs, 
the  court,  after  overruling  the  defendant's  motion  for  a  trial, 
gave  judgment  for  the  plaintiff. 

The  evidence  is  in  some  respects  conflicting,  but  the  facts  as 
shown  by  the  testimony  of  the  plaintiff  and  his  witnesses,  are 
substantially  as  follows:  On  the  16th  day  of  May,  1874,  one 
James  Warrack  was,  and  for  a  considerable  time  had  been,  the 
British  vice-cousul  at  Chicago,  and  also  the  general  agent  at 
the  same  place  of  Henderson  Brothers,  proprietors  of  the 
Anchor  line  of  steamships.  He  had  then  resided  in  Chicago 
for  many  years,  was  in  receipt  of  a  large  income,  and  was  in 
good  financial  standing.  At  that  time  the  bank  account  of 
Henderson  Brothers,  as  well  as  "Warrack's  individual  account, 
was  being  kept  by  Warrack  at  the  Chicago  branch  of  the  Bank 
of  Montreal. 

The  plaintiff  was  a  young  man — ^an  Englishman  by  birth — 
who  had  been  residing  in  Chicago  several  years  prior  to  the 
transactions  in  question,  and  was  then,  and  for  about  fifteen 
months  had  been,  in  the  employ  of  said  Warrack  as  clerk  in  his 
office.  On  the  16th  day  of  May,  1874,  the  plaintiff  received, 
.  as  his  distributive  share  of  his  father's  estate  in  England,  a  re- 
mittance in  the  form  of  a  letter  of  credit  on  the  Marine  Bank 
of  Chicago,  for  the  sum  of  £1,430,  amounting  to  $7,721.80  of 
our  money,  and  on  the  same  day  said  letter  of  credit  was  duly 
presented  and  the  money  drawn  by  the  plaintiff,  said  Warrack 
going  with  him  to  the  bank  for  the  purpose  of  identification. 
Prior  to  this  time  the  plaintiff  had  informed  Warrack  as  to  his 
expected  remittance,  and  Warrack  had  offered  to  assist  him  in 
getting  it  cashed.  The  money  after  being  drawn  from  the  bank, 
was  taken  to  Warrack's  office  and  counted,  and  found  correct^ 
whereupon  Warrack  borrowed  of  the  plaintiff  $1,500,  and  gave 
him  his  note  therefor,  and  the  plaintiff  took  for  his  own  use 
$521,  leaving  the  sum  of  $5,700.  Warrack  then  suggested 
that  the  plaintiff  deposit  this  sum  in  the  Bank  of  Montreal,  as 
the  safest  place  in  which  to  put  it.  On  this  suggestion  the 
plaintiff  went  to  said  bank  and  saw  the  manager,  Mr.  Bichard- 
son,  and  after  informing  him  of  the  deposit  he  wished  to  make, 
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inquired  as  to  the  rate  of  interest  the  bank  would  allow 
on  such  deposit.  Bichardson  informed  him  that  under  the 
rules  of  the  bank  four  per  cent,  was  the  highest  rate  that  could 
be  allowed.  The  plaintiff  returned  to.Warrack  and  reported 
that  the  bank  would  allow  him  but  four  per  cent,  interest, 
whereupon  Warrack  said  that  he  could  get  more,  and  requested 
the  plaintiff  to  go  back  to  the  bank  and  ask  Mr.  Eichardson 
to  step  over  to  his  oflBce.  Bichardson  returned  with  the  plain- 
tiff, and  had  an  interview  with  him  and  Warrack  together,  and 
there  agreed  on  behalf  of  the  bank  to  allow  live  per  cent,  in- 
terest In  the  course  of  this  interview  Kichardson  was  in- 
formed by  Warrack  that  the  money  belonged  to  plaintiff.  War- 
rack  then  took  the  money  and  went  with  it  to  the  bank  and 
deposited  it  in  his  own  name,  and  received  therefor  a  certificate 
of  deposit,  of  which  the  following  is  a  copy,  viz  : 
"$5,700.  No.  93,137. 

"  Bank  of  Montreal,        ) 
"Chicago,  May  16th,  1874.  f 

"  Beceived  of  James  Warrack,  Esq.,  the  sum  of  five  thousand 
seven  hundred  dollars,  which  sum  will  be  accounted  for  by  this 
bank  to  the  said  James  Warrack,  and  will  bear  interest  at  the 
rate  of  five  per  cent,  per  annum,  provided  that  the  money  re- 
mains not  less  than  three  months  from  date  of  deposit.  Fif- 
teen days'  notice  to  be  given  of  its  withdrawal,  on  which  no- 
tice interest  shall  cease.  This  receipt  to  be  given  up  to  the 
bank  when  payment  of  either  principal  or  interest  is  required. 

"For  the  Bank  of  Montreal, 

"W.  BiCHAEDSON,  M'g'r.'* 

When  Warrack  returned  to  the  office  with  this  certificate  of 
deposit,  the  plaintiff  asked  why  he  had  taken  it  in  his  own 
name,  to  which  Warrack  replied  that  it  would  make  no  differ- 
ence, as  he  would  immediately  indorse  it  over  to  him,  and 
thereupon  Warrack  wrote  across  the  back  of  the  certificate  the 
following  indorsement:  "  Pay  to  the  order  of  William  Dewar, 
J.  Warrack;"  and  delivered  it  so  indorsed,  to  the  plaintiff. 
The  plaintiff  then  placed  it  in  an  envelope  with  the  $1,500  note 
And  certain   papers  relating  to  the  distribution  of  his  father's 

tate,  and  after  having  sealed  it  up  and  written  his  own  name 
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on  the  envelope,  deposited  in  th6  safe  of  Henderson  Broth- 
ers,*  standing  in  the  office — a  safe  which  was  also  used  by  War- 
rack  for  keeping  his  private  papers. 

In  August  following,  the  plaintiff  went  on  a  visit  to  Cana- 
da, from  which  he  returned  to  Chicago  on  the  4th  day  of  Sep- 
tember, On  the  day  next  preceding  his  return,  Warrack,  with- 
out his  knowledge  or  consent,  took  said  package  of  papers  from 
the  safe,  and  took  out  the  certificate  of  deposit,  and  after  hav- 
ing erased  the  indorsement  thereon  by  entirely  obliterating  all  of 
it  except  the  signature,  and  by  drawing  a  line  over  that,  again 
indorsed  it  and  took  it  to  the  bank  and  surrendered  it,  and  i-e- 
ceived  a  credit  therefor  on  his  individual  account  for  the  amount 
of  principal  and  interest  due  thereon.  The  next  morning  the 
plaintiff,  on  his  return  to  the  city,  and  before  meeting  Warrack, 
went  to  the  bank  to  ascertain  whether  he  could  draw  a  portion  of 
the  money  deposited,  and  was  there  informed  by  the  head  book- 
keeper, of  whom  he  made  the  inquiry,  that  Warrack  had  al- 
ready drawn  the  money  and  had  it  placed  to  his  own  credit.  On 
receiving  this  information,  the  plaintiff  said  to  said  book-keeper 
that  they  had  no  business  to  pay  the  money,  as  they  knew  it 
belonged  to  him.  It  does  not  appear  that  any  further  commu- 
nication in  relation  to  the  matter  passed  between  the  ])laintiff 
and  the  bank  until  about  the  time  of  the  commencement  of 
this  suit,  which  was  nearly  four  years  afterwards. 

The  plaintiff,  after  his  interview  with  the  book-keeper  at  the 
bank,  went  to  Warrack's  office,  and  when  the  latter  came  in, 
asked  him  for  the  certificate,  and  was  told  that  he  had  used  it 
The  plaintiff  then  said  that  the  money  belonged  to  him,  and 
that  he,  Warrack,  had  no  business  to  use  it;  to  which  the  latter 
replied  that  it  would  be  all  right,  as  he  would  give  the  plaintiff 
a  first  mortgage  on  forty  acres  of  land  at  Washington  Heights, 
of  which  he  had  control,  and  which  was  worth  $40,000.  This 
the  plaintiff  consented  to  take,  on  the  supposition  that  said 
land  belonged  to  Warrack,  and  was  unincumbered.  !No  mort- 
gage was  executed,  however,  said  Warrack  delaying  its  execu- 
tion by  one  pretext  or  another,  until  some  time  in  January, 
1878,  when  the  plaintiff  ascertained  for  the  first  time  that  the 
to  said  land  stood  in  the  name  of  Warrack's  wife,  and  that 
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it  was  heavily  encumbered,  so  that  it  was  impossible  for  said 
Warrack  to  secure  said  money  thereon. 

During  this  interval  of  nearly  three  years  and  a  half,  the 
plaintiff,  relying  upon  Warrack's  promise  of  security,  treated 
the  transaction  as  a  loan  to  him  of  the  $5,700  represented  by 
the  certificate  of  deposit  On  several  occasions  he  rendered  to 
Warrack  statements  of  account,  in  which  he  charged  him  with 
both  the  $1,600  and  the  $5,700,  and  also  with  interest  on  both 
of  said  sums  at  the  rate  of  nine  per  cent,  per  annum,  and 
credited  him  with  a  large  number  of  payments  on  account. 
These  statements  covered  the  entire  period  from  September 
3,  1874,  to  January  1,  1878.  Said  payments  were  made  by 
checks  drawn  by  Warrack  in  favor  of  the  plaintiff  on  the  Bank 
of  Montreal,  most  of  which  checks  appear  to  have  been  pre- 
sented at  the  bank  and  drawn  by  the  plaintiff  in  person.  For 
the  greater  part  of  these  payments  the  plaintiff  gave  Warrack 
his  receipts,  some  of  which  were  expressed  as  being  "  on  ac- 
oonnt  oiF  interest  on  loan;  "  others  "on  account  of  loan  and 
interest,"  and  others  "on  account."  The  aggregate  of  said 
credits  appears  to  have  been  considerably  more  than  sufficient 
to  satisfy  the  $1,500  loan,  and  interest  thereon  in  full,  leaving 
a  surplus  of  several  hundred  dollars  to  apply  on  the  $5,700. 

The  last  of  said  statements  of  account  was  transmitted  by  the 
plaintiff  to  Warrack  on  the  22d  day  of  January,  1878,  and 
accompanying  the  same  was  a  letter  to  Warrack,  in  which  the 
plaintiff  wrote  as  follows: 

"Enclosed  please  find  statement  to  Jan'y  1st,  1878,  showing 
a  balance  in  my  favor  of  $7,199.81,  which  I  hope  you  will  find 
correct.  As  it  is  now  over  three  years  since  you  had  the 
money,  I  would  like  a  settlement  in  as  short  a  time  as  possible, 
for  I  have  had  a  good  offer  in  the  Commission  business,  which 
I  am  confident  will  pay  me  better  than  the  small  salary  I  now 
get.    Hoping  this  will  meet  your  approval,  I  am,"  etc. 

No  claim  was  made  by  the  plaintiff  against  the  Bank  of 
Montreal  for  the  money  in  question  until  after  January,  1878, 
when  he  ascertained  the  inability  on  the  part  of  Warrack  to 
give  security  on  the  Washington  Heights  property,  nor  until 
after  he  learned  of  the  insolvency  of  Warrack,  as  he  did  at  about 
the  Pame  time. 
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As  to  many  of  the  foregoing  circumstances,  the  testimony  of 
Warrack  is  directly  in  conflict  with  that  of  the  plaintiff. 
He  testifies  that  after  the  plaintiff  obtained  the  remittance 
from  England  and  had  drawn  the  money  from  the  bank,  he 
sought  his,  "Warrack's,  advice  as  to  what  he  had  better  do  with 
it,  saying  he  had  been  advised  to  speculate  with  it  on  the  Board 
of  Trade.  Warrack  cautioned  him  against  so  doing,  and 
advised  him  to  put  it  at  interest;  that  for  the  time  being  he 
had  better  deposit  it  in  the  Bank  of  Montreal;  and  that  he, 
Warrack,  would  look  after  it  for  him,  and  as  soon  as  he  could 
find  a  place  to  put  it  out  at  satisfactory  interest,  or  had  occa- 
sion to  use  it  himself,  he  would  do  so;  that  in  case  he  used  it 
he  would  pay  him  nine  per  cent  interest;  that  the  plaintiff  did 
not  report  to  him  that  he  had  been  to  the  bank  and  ascertained 
that  the  bank  would  allow  him  only  four  per  cent. ;  that  he  did 
not  send  the  plaintiff  for  Bichardson,  and  that  no  interview  in 
relation  to  the  rate  of  interest  took  place  at  his  office  between 
Bichardson,  himself  and  the  plaintiff,  and  that  he  never 
informed  Bichardson,  on  that  or  any  other  occasion,  that  the 
money  belonged  to  the  plaintiff;  that  he  himself  went  to  the 
bank  and  arranged  with  Bichardson  for  five  per  cent,  interest; 
that  he  was  able  to  obtain  that  rate  only  by  making  the  deposit 
in  his  own  name,  as  the  bank  would  pay  that  rate  only  to  its 
regular  customers;  that  it  was  understood  between  himself  and 
the  plaintiff  before  tlie  deposit  was  made,  that  the  money  was 
to  be  deposited  and  the  certificate  taken  in  his  name,  and  that 
after  it  was  done  so,  the  plaintiff  was  well  satisfied  with  the 
arrangement 

He  further  testifies  that  when  he  returned  to  his  office  with 
the  certificate,  he  showed  it  to  the  plaintiff  and  told  him  that 
he  would  indorse  to  him,  so  that  in  case  of  his,  Warrack's, 
death,  it  would  appear  to  be  the  property  of  the  plaintiff,  and 
that  if  at  any  time  Warrack  wanted  to  use  it,  he  could  strike 
out  the  indorsement;  that  he  then  placed  the  certificate  in  an 
envelope,  and  asked  the  plaintiff  to  write  his  name  on  the  back 
of  the  envelope,  which  the  plaintiff  did,  and  then  retunied  it 
to  Warrack,  who  took  it  and  deposited  it  with  his  own  private 
papers  in  the  safe;  that  on  the  3d  day  of  September  following, 
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he,  having  occaBion  to  use  said  mone}',  took  the  certificate  from 
the  safe,  and  after  striking  out  the  indorsement,  indorsed  it 
again,  and  took  it  it  to  the  bank,  and  surrendered  it,  and  had  the 
money  passed  to  his  individual  account;  that  when  the  plain- 
tiff retnnied,  he  told  liim  that  he  had  taken  the  money,  accord- 
ing to  their  previous  arrangement,  and  would  pay  him  nine 
per  cent,  interest,  and  that  the  plaintiff  was  entirely  satisfied 
with  his  having  done  so;  that  he  proposed  to  give  the  plain- 
tiff a  mortgage  on  the  Washington  Heights  property,  in  case 
he  could  get  it  free  from  incumbrance,  which,  however,  he  was 
nnable  to  do,  and  therefore  gave  no  mortgage. 

Messrs.  Dexteb,  Hebbick  &  Allen,  for  appellant;  that  a 
party  is  bound  by  the  acts  of  another  done  in  pursuance  of  an 
apparent  authority,  cited  Noble  v.  Nugent,  89  111.  524;  Ander- 
son V.  Armstead,  69  111.  462;  NcNeil  v.  Tenth  Nat.  Bank,  46 
N.  T.  345;  Mixon  v.  Brown,  57  N.  H.  34;  DeBaun  v.  Atchi- 
son, 14  Mo.  543;  Doubleday  v.  Cress,  60  Barb.  181;  Briden- 
hacher  v.  Lowell,  32  Barb.  9. 

What  facts  amount  to  a  ratification  is  a  question  of  law: 
Proffat  on  Jury  Trials,  §  276;  Swartwout  v.  Evans,  37  111.  443; 
Trustee  v.  McCormick,  41  111.  323;  Marine  Co.  v.  Carver,  42 
111.  66;  Henderson  v.  Cummings,  44  111.  325;  Paul  v.  Berry, 
78  111.  158. 

Generally,  as  to  what  constitutes  a  ratification :  Williams  v. 
Merritt,  23  111.  623;  Mathews  v.  Hamilton,  23  111.  470;  Evans 
on  Agency,  Chap.  7,  §  1;  Addison  on  Torts,  §  52;  Smith  v. 
Cologan,  2  Tenn.  E.  188;  Cushman  v.  Loker,  2  Mass.  105; 
Ogden  V.  Mai'chand,  29  La.  An.  61;  Trustees  v.  McCormick, 
41  111.  323. 

Mr.  BoBEBT  Hebvet  and  Mr.  C.  M.  Habdt,  for  appellee;  that 
the  bank  was  guilty  of  negligence  in  paying  the  money  without 
inquiry  as, to  the  erasure  of  indorsements,  and  W.'s  authority 
to  receive  it,  cited  Wharton  on  Negligence,  §  3. 

There  was  no  ratification:  Story  on  Agency,  §  256;  Ward  v. 
TV^illiams,  26  III  447;  Harris  \.  Miner,  28  111.  135;  Lloyd  v. 
X-ee,  45  III  277;  Brooks  v.  Kecord,  47  111.  30;  Kane  Co.  v. 
Serrin^ton,  50  111.  232. 
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There  is  no  estoppel  by  acts  of  appellee:  R.  R  L  &  St.  L.  R 
R.  Co.  V.  Shunck,  65  111.  233;  Ely  v.  Hanford,  65  111.  267; 
Flower  v.  Ell  wood,  60  111.  438;  First  Nat.  Bank  v.  Richer,  71 
111.  39. 

The  principal  must  have  had  full  knowledge  of  all  the  facts 
before  he  will  be  held  to  a  ratification :  Farwell  v.  Meyer,  35 
111.  40;  ManfYs  Nat.  Bank  v.  Barnes,  65  111.  69;  Kerr  v. 
Sharp,  83  111.  199;  Story  on  Agency,  §239;  Hardeman  v.  Ford, 
12  Geo.  205;  Nixon  v.  Palmer,  4  Seld.  398;  Billings  v.  Mor- 
row, 7  Cal.  171;  Pittsburgh  R.  R.  Co.  v.  Gazzam,  32  Pa.  St. 
340;  Cadwell  v.  Meek,  17  111.  220;  Matthews  v.  Hamilton, 

23  111.  470;  Cook  v.  Hunt,  24  111.  535;  Gilman  &  C.  &  S.  R 
Co.  V.  Kelly,  77  III  426;  Fletcher  v.  Dysart,  9  B.  Mon.  413; 
Blivins  v.  Pope,  7  Ala.  371;  Bell  v.  Cunningham,  3  Pet.  81. 

Ratification  is  a  question  for  the  jury:  Goodell  v.  Woodrujff, 
20  111.  191. 

Where  there  is  evidence  to  support  the  verdict  it  will  not  be 
set  aside,  although  it  may  appear* to  be  against  the  weight  of 
evidence:  Morgan  v.  Ryerson,  20  111.  343;  Bloom  v.  Crane, 

24  111.  48;  Martin  v.  Ehrenfels,  24  111.  187;  Chicago  v.  Garri- 
son, 52  111.  616;  Millikin  v.  Taylor,  53  111.  509. 

Bailey,  P.  J.  So  far  as  the  evidence  is  conflicting,  we  find 
no  such  preponderance  in  favor  of  the  defendant  as  wonld 
justify  a  reversal  of  the  judgment  on  thart  ground.  The  ques- 
tion then  is,  whether,  on  the  case  made  by  the  plaintiflT,  the 
verdict  should  be  permitted  to  stand.  In  considering  this 
question,  it  must  be  assumed  that  the  money  represented  by 
the  certificate  of  deposit  belonged  to  the  plaintiff;  that  such 
fact  was  known  to  the  bank,  and  that  the  conversion  of  the 
certificate  and  the  appropriation  of  the  money  to  his  own  use 
by  Warrack  was,  at  the  time,  as  between  the  plaintiff  and 
Warrack,  unauthorized  and  wrongful. 

In  determining,  however,  whether  the  bank  was  justified  in 
allowing  Warrack  to  draw  the  money,  and  place  it  to  the  credit 
of  his  individual  account,  we  must  look  to  the  apparent  author- 
ity in  relation  thereto  with  wlidch  he  was  clothed  by  the 
plaintiff.     It  is  a  familiar  rule  that  where  the  owner  of  prop- 
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erty  holds  out  another,  or  allows  him  to  appear  as  the  owner 
of,  or  as  having  full  power  of  disposition  over  the  property, 
and  innocent  parties  are  led  into  dealing  with  one  having  such 
apparent  ownership  or  authority,  they  will  be  protected  in  do- 
ing so.  McNeil  v.  The  Tenth  National  Bank,  46  N.  T.  325; 
Anderson  v.  Arrastead,  69  111.  452. 

Although  the  money  in  question  belonged  to  the  plaintiff, 
and  such  ownership  was  known  to  the  bank,  still,  he  placed  it 
in  the  possession  of  Warrack,  and  allowed  him  to  take  it  to  the 
bank  and  deposit  it  in  his  own  name,  and  to  receive  therefor  a 
certificate  of  deposit,  payable  to  himself.  It  is  true,  the 
plaintiff's  testimony  tends  to  show  that  when  he  permitted 
Warrack  to  take  the  money  for  the  purpose  of  depositing  it,  he 
did  not  expect  that  it  would  be  deposited  in  "Warrack's  name, 
although  it  does  not  ^pear  that  he  gave  any  specific  directions 
on  that  subject.  But  the  possession  of  the  money  by  War- 
rack,  in  the  absence  of  notice  of  any  limitation  upon  his 
authority  over  it,  warranted  the  bank  in  receiving  it  on  deposit, 
and  in  issuing  therefor  a  certificate  or  other  voucher  in  any 
form  Warrack  might  see  fit  to  direct.  Even  if  he  had  depos- 
ited it  to  the  credit  of  his  private  account  at  that  time,  we 
think  his  possession  of  the  money  would  have  raised  a  suffi- 
cient implication  of  authority  so  to  do.  True,  the  ofiicers  of 
the  bank  knew  it  was  the  plaintiff's  money,  but  they  also  knew 
that  he  had  entrusted  it  to  Warrack  in  such  manner  as  to  vest 
him  apparently  with  full  power  of  disposition  over  it,  and 
they  had  a  right,  in  the  absence  of  notice  to  the  contrary,  to 
assume  such  apparent  authority  to  be  his  real  authority. 

But  when  Warrack  presented  the  certificate  of  deposit  at  the 
bank  for  payment  on  the  3d  of  September,  there  existed  the 
still  further  and  equally  conclusive  ground  for  the  inference 
that  in  taking  the  certificate  payable  to  himself,  he  acted  upon 
competent  authority,  viz:  that  the  plaintiff  had,  up  to  that 
time,  manifested  no  dissent  from  or  disapproval  of  his  act  in 
taking  it  in  that  form.  Where  an  agent  departs  from,  or  acts 
without  or  contrary  to  his  instructions,  the  principal  must 
dissent,  and  give  notice  within  a  reasonable  time;  and  if  ]ie  does 
uot  his  assent  and  ratification  will  be  presumed.    Dunlap's  Paley 
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on  Agency,  31,  and  171,  note  O.  The  certificate  in  this  case 
was  shown  to  the  plaintiflF  as  soon  as  Warrack  returned  to  the 
office  after  making  the  deposit,  yet  no  notice  was  given  to  the 
bank  that  it  was  in  any  respect  unsatisfactory.  It  renlained 
outstanding  between  tliree  and  four  months,  during  all  which 
time  the  plaintiff  acquiesced  in  what  his  agent  had  done  in  his 
behalf.  It  will  scarcely  be  contended  that  three  months  and  a 
half  was  not  much  more  than  a  reasonable  time  for  the  plain- 
tiff to  signify  to  the  bank  his  dissent  from  the  act  of  his  agent, 
his  place  of  business  being  during  all  that  time,  as  the  proof 
shows,  directly  across  the  street  from  the  bank.  By  failing  to 
object,  he  must  be  deemed  to  have  ratified  his  agent's  acts,  and 
he  cannot  now  be  heard  to  say,  as  against  the  bank,  that  the 
agent  acted  in  violation  of  his  instructions  or  in  excess  of  his 
authority. 

If  the  bank,  then,  had  a  right,  under  the  circumstances,  to 
presume  authority  in  Warrack  to  take  the  certificate  payable  to 
himself,  it  had  a  right  to  pay  the  certificate  on  presentation, 
according  to  its  terras.  The  validity  of  the  contract  evidenced 
by  the  certificate  being  established,  the  right  of  the  bank  to 
discharge  itself  from  liability  by  paying  the  money  to  the  party 
therein  named  as  payee  necessarily  follows,  unless  at  the  time 
payment  was  made  it  was  chargeable  with  notice  of  a  claim  on 
the  part  of  the  plaintiff  that  payment  should  be  made  to  him, 
notwithstanding  the  terms  of  the  certificate.  Was  it  charge- 
able with  such  notice? 

Such  notice  could  not  arise,  from  the  mere  fact  that  the 
money  was  the  plaintiff's.  While  that  fact  was  known  to  the 
bank,  it  also  knew  that  he  had  so  far  placed  the  money  at  the 
disposal  of  Warrack,  as  to  authorize  him  to  deposit  it  to  his 
own  credit.  Nor  is  there  any  evidence  of  notice  to  the  bank 
of  a  revocation  of  Warrack's  authority  over  it.  It  is  insisted, 
however,  that  the  bank  was  put  upon  inquiry  as  to  the  plain- 
tifi's  rights,  by  the  indorsement  on  the  certificate  which  had 
been  erased  and  obliterated  prior  to  its  presentation  for  pay- 
ment. 

It  is  well  settled  that  the  payee  of  commercial  paper,  after 
having  assigned  such  paper  by  indorsement,  has  aright,  on  its 
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return  to  his  hands,  to  strike  out  any  indorsement  he  may 
have  placed  thereon,  and  thns  re-invest  himself  with  the 
legal  title.  The  erasure  of  such  indorsement,  then,  subjects 
the  paper  to  no  suspicion,  and  raises  no  presumption  of  any 
outstanding  interest  in  any  person  who  may  have  previous- 
ly held  it.  If  the  maker  is  bound  to  take  notice  of  the  in- 
dorsement when  the  paper  is  presented  for  payment,  he  must 
also  be  presumed  to  know  that  the  payee  in  whose  hands  he 
finds  it,  hsd^  prima  faciey  a  right  to  make  the  erasure.  In  the 
present  case,  if  it  be  granted  that  the  indorsement  was  notice 
to  the  bank  that  the  certificate  had  at  one  time  been  assigned 
to  the  plaintiff,  its  erasure  was  explained  by  the  fact  that  the 
paper  had  been  retured  to  the  hands  of  the  payee,  who  had  a 
right  to  erase  it.  The  fact  to  be  explained  and  a  sufficient  ex- 
planation were  both  at  hand,  and  the  bank,  therefore,  was 
under  no  obligation  to  make  further  inquiries. 

But  even  if  it  should  be  conceded  that  the  bank  was  not  war- 
ranted in  paying  the  certificate  by  crediting  the  money  to 
Warrack's  private  account,  we  think  the  plaintiff  has,  by  his 
subsequent  conduct,  concluded  himself  from  insisting  that  such 
payment  was  wrongful.  If  the  payment  amounted  to  a  tor- 
tious cotlversioii  of  the  certificate,  or  of  the  money  due  thereon, 
doubtless  the  plaintiff,  had  he  chosen  so  to  do,  might  have  held 
the  bank  Kable  to  him  for  the  tort.  But  the  money  having 
thereby  passed  into  the  hands  of  Warrack,  and  having  been  ap- 
propriated by  him  to  his  own  use,  it  was  competent  for  the 
plaintiff,  at  his  election,  to  waive  the  tort  both  on  the  part  of 
the  bank  and  of  Warrack,  and  treat  the  money  as  a  debt  owing 
from  Warrack  to  him.  He  was  at  liberty,  with  the  concur- 
rence of  Warrack,  to  convert  it  into  a  loan,  bearing  a  stipula- 
ted rate  of  interest,  and  give  Warrack  such  time  of  payment  as 
he  might  think  proper.  But  having  made  the  election,  he 
would  be  bound  to  abide  by  it.  The  moment  the  transaction 
became  converted  into  a  loan,  the  possession  of  the  money  by 
Warrack  would  be  rightful,  and  the  act  of  the  bank  in  paying 
it  to  him  could  no  longer  be  treated  as  a  tort.  The  two  posi- 
tions would  be  inconsistent  with  each  other,  and  the  plaintiff 
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having  elected  the  one,  would  not  be  permitted  to  resort  to  the 
other. 

The  evidence  seems  to  establish,  beyond  controversy,  the 
fact  that  the  money  in  question  was,  from  the  very  day  it  was 
passed  to  Warrack's  credit  at  the  bank,  treated  by  the  plaintiff 
and  Warrack  as  a  loan.     It  is  trae,  the  plaintiff,  on  learn- 
ing that  Warrack  had  appropriated  said  money,  entered  a  pro- 
test against  his  having  done  so;  but  the  plaintiff's  objections 
seem  to  have  been  instantly  silenced  by  a  promise  on  the  part 
of  Warrack  to  pay  him  interest  at  the  rate  of  nine  per  cent. 
per  annum,  and  to  secure  the  loan  by  mortgage  on  certain  real 
estate.    From  that  time,  for  over  three  years,  Warrack  retained 
the  money  under  the  arrangement  thus  made.     In  the  state- 
ments of  account  rendered  by  the  plaintiff,  it  was  charged  to 
Warrack  in  express  terms  as  a  loan,  and  interest  thereon  at 
the  stipulated  rate  of  nine  per  cent,  per  annum  was  computed 
and  charged.    In  the  same  account  the  various  payments  made 
by  Warrack  were  credited  and  applied  to  the  extinguishment 
of  the  interest  thus  computed.    The  evidence  fails  to  show  that 
during  this  entire  period  the  plaintiff  uttered  any  further  pro- 
tests against  the  use  of  the  money  by  Warrack,  or  said  or  did 
anything  inconsistent  with  the  position  that  Warrack  held  the 
money  as  a  loan. 

We  are  unable  to  perceive  that  the  case  is  changed  in  the 
least,  by  the  fact  that  Warrick  failed  to  secure  the  loan  by  mort- 
gage according  to  his  promise,  nor  by  the  fact  that  the  plain- 
tiff was  deceived  as  to  his  ability  to  give  a  first  mortgage 
on  the  Washington  Heights  property.  The  transaction  did  not 
cease  to  be  a  loan,  because  of  a  failure  of  the  borrower  to  give 
the  stipulated  security.  It  is  possible  the  plaintiff  might  have 
rescinded  the  arrangement  under  which  the  transaction  was  to 
be  treated  as  a  loan,  on  account  of  the  inability  of  Warrack  to 
give  the  stipulated  security,  had  he  asserted  his  right  to  do  go 
in  apt  time,  but  we  know  of  no  principle  upon  which  be  could 
be  allowed  to  do  so  after  the  lapse  of  between  three  and  four 
years.  But  there  is  no  pretense  that,  as  between  the  plaintiff 
and  Warrack,  any  such  rescission  was  ever  attempted.  The  last 
transaction  between  them  disclosed  by  the  record,  consists  of 
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a  statement  of  account  based  upon  their  contract,  and  in  which 
interest  at  the  rate  agreed  upon  for  the  full  period  then  elapsed 
was  computed.  Said  stateunent  was  rendered  January  22, 1878, 
after  the  plaintiff  had  become  fully  apprised  of  the  inability  of 
Warrack  to  give  the  promised  security.  The  statement,  as 
well  as  the  letter  which  accompanied  it,  constitutes  a  clear  and 
unequivocal  affirmance  of  the  loan. 

It  appearing,  then,  clearly  and  unquestionably,  that  from 
the  day  the  bank  credited  Warrack  with  the  amount  of  the 
certificate  of  deposit  up  to  as  late  as  the  22d  day  of  January, 
1878,  the  money  in  question  was  held  by  "Warrack  as  a  loan 
from  the  plaintiff  to  him,  we  know  of  no  principle  of  law  upon 
which  the  bank  can  now  be  charged  by  the  plaintiff  with  the 
conversion  of  the  certificate.  The  bank  is  as  effectually  dis- 
chai'ged  as  it  would  have  been  if  the  money  had  been  paid 
directly  to  the  plaintiff  and  by  him  loaned  to  Warrack. 

We  are  unable  to  perceive  any  ground  upon  which  the  action 
of  the  plaintiff  can  be  sustained,  and  the  judgment  will  accord- 
ingly be  reversed. 

Judgment  reversed. 


6    807 
64    <19 

Eric  E.  Anderson  ^  ^o?, 

V. 

Peter  W.  Field  et  al. 


1.  Confession  op  jxtdgment — Warkant  of  attorney  must  bb 
PKOVED. — In  proceedinjfs  for  confession  of  judgment  upon  a  warrant  of 
attorney,  the  court  obtains  jurisdiction  of  the  person  of  defendant  only  by 
virtue  of  the  warrant  of  attorney,  and  its  due  execution  must,  therefore,  be 
proved. 

2.  Recital  in  jtjdoment— Not  conclusive. — A  recital  in  the  record 
of  a  judgment  entered  by  confession,  that  the  execution  of  the  warrant  of 
attorney  was  duly  proven,  is  conclusive  unless  contradicted  by  the  record 
itself;  but  where  the  record  purports  to  contain  all  the  evidence  upon  which 
the  finding  is  based,  this,  as  well  as  any  other  finding,  may  be  reviewed  upon 
appeal,  and  if  found  to  be  unsupported  by  evidence,  may  be  reversed. 

3.  Confession  in  term  time — Must  be  in  open  court. — Where  a 
judgment  is  entered  by  confession  in  term  time,  it  should  be  done  in  open 
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court.  The  cause  should  be  brought  before  the  judge  in  person  and  passed 
upon  by  him.  Such  judgments  can  be  entered  by  the  derk  of  the  court  only 
in  vacation. 

4.  Practice— Bill  of  exceptions. — ^Where  there  are  several  judges 
holding  separate  branches  of  the  same  court*  the  bill  of  exceptions  should  be 
signed  by  the  judge  before  whom  the  particular  matter  embraced  therein  was 
heard;  but  where  the  principal  object  of  the  bill  of  exceptions  is  to  show  that 
the  matter  had  never  been  heard  before  the  court  in  any  of  its  branches,  it  is 
not  improper  that  the  bill  should  be  signed  by  all  the  judges  of  the  court 
It  is  the  only  way  in  which  that  fact  can  properly  be  made  a  matter  of  record. 

5.  Fbaud  in  fbocxtbing  kote« — Appellant  alleged  that  the  execution  of 
the  note  with  a  warrant  of  attorney  to  confess  judgment  was  obtained  by  fraud ; 
that  he  only  intended  to  give  a  note  in  the  common  form,  and  it  appearing  that 
he  was  solicited  to  sign  the  note  by  the  agent  of  appellee  at  a  time  when  he 
was  busy  with  a  customer  in  his  business;  was  told  by  the  agent  that  it  was 
oi^y  a  note  in  the  common  form— was  not  a  judgment  note;  and  while  he  was 
sighing  it  his  attention  was  purposely  diverted  from  the  paper,  by  the  agent, 
the  court  is  of  opinion  there  was  such  fraud  used  in  obtaining  the  execution 
of  the  note  as  to  warrant  setting  the  judgment  aside. 

Appeal  from  the  Superior  Oonrt  of  Oook  county;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding.    Opinion  filed  April  27, 

1880. 

Messrs.  Hutchinson  &  Pabteidgb  and  Messrs.  Lyman  & 
Jackson,  for  appellant;  that  where  it  appears  there  was  no 
sufficient  warrant  of  attorney  to  authorize  the  entry  of  judg- 
ment, it  should  be  set  aside  and  leave  the  party  to  his  ordinary 
remedy,  cited  Lake  v.  Cook,  15  111.  353;  Frye  v.  Jones,  78 
111.  627. 

Proof  of  execution  of  the  warrant  of  attorney  should  have 
been  made:  Eoundy  v.  Hunt,  24  111.  600;  Igleharty.  0.  &  M. 
F.  Ins.  Co.  35  111.  514;  Tucker  v.  Gill,  61  111.  236. 

Messrs.  Faibchild  &  Blackman,  for  appellee;  that  the  court 
should  disregard  the  bill  of  exceptions  so  far  as  it  relates  to 
statements  of  the  judges  signing  it  who  had  nothing  to  do  with 
the  case,  cited  Davis  v.  Bradley,  79  111.  316;  Jones  v.  Albee, 
70  111.  34;  Browder  v.  Johnson,  Breese,  96. 

Tlie  record  cannot  be  contradicted:  Bush  v.  Hanson,  70  111. 
480;  Osgood  v.  Blackmore,  69  111.  261 ;  Eising  v.  Brainerd,  36 
m.  79;  Stewart  v.  H.  B.  Ass'n,  78  111.  696;  White  v.  Jones, 
38  111.  160. 
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There  is  a  distinction  between  judgments  entered  in  vacation 
and  those  entered  in  term  time  as  to  proof  of  warrant  of  attor- 
ney: Iglehart  v.  Morris,  34  III.  501;  Waterman  v.  Caton,  55 
IlL  94. 

The  defendant  should  show  a  meritorious  defense:  Fisher  v. 
Meek,  38  111.  92. 

It  was  the  duty  of  appellant  to[read  the  note:  Tuck  v.  Down- 
ing, 76  111.  71. 

Batlet,  p.  J.  The  transcript  of  the  record  in  this  case 
shows  that  on  the  3d  day  of  October,  1879,  said  day  being  one 
of  the  days  of  the  September  term,  1879,  of  the  Superior 
CJourt  of  Cook  county,  there  were  filed  in  the  office  of  the 
clerk  of  said  court  the  following  papers,  viz:  1.  A  declara- 
tion in  assumpsit  in  a  suit  of  Peter  W.  Field  and  others  against 
Eric  K  Anderson,  on  a  promissory  note  for  $769.27,  exe- 
cuted by  the  defendant  to  the  plaintiffs,  dated  March  28, 
1879,  due  four  months  after  date,  and  drawing  interest  from 
date  at  the  rate  of  eight  per  cent,  per  annum;  2.  The  prom- 
issory note  described  in  said  declaration,  said  note  con- 
taining a  warrant  of  attorney,  authorizing  any  attorney  of 
any  court  of  record  to  appear  in  such  court  for  the  maker 
of  the  note,  in  term  time  or  vacation,  at  any  time  after  the 
date  of  the  note,  and  confess  a  judgment  without  process,  in 
favor  of  the  holder,  for  such  amount  as  might  appear  to  be 
unpaid  thereon,  together  with  costs  and  attorney's  fees,  and 
to  waive  and  release  all  errors  and  consent  to  immediate  exe- 
cution on  such  judgment;  and  8,  A  cognovit  signed  by  an 
attorney,  waiving  process  and  confessing  judgment  on  said 
note  against  said  Anderson  for  $800  and  costs,  and  releasing 
all  errors  and  consenting  to  immediate  execution.  No  affida- 
vit proving  the  execution  of  said  note  and  warrant  of  attor- 
ney, was  filed  with  such  papers,  but  the  transcript  shows  wliat 
purports  to  be  an  entry  of  judgment  under  and  in  pursuance 
of  said  warrant  of  attorney  and  cognovit,  on  the  same  day,  in 
open  court,  for  $800  and  costs,  and  it  is  therein  recited  that 
the  execution  of  said  warrant  of  attorney  was  duly  proven. 

On  the  next  day  following  the  date  of  said  judgment,  the 
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defendant  appeared  and  moved  to  vacate  the  same,  and  to  recall 
an  execution  which  had  been  issued  thereon,  and  said  motion 
afterward  coming  on  to  be  heard  on  certain  affidavits  presented 
on  behalf  of  the  defendant,  was  overruled,  to  which  decision  the 
defendant  duly  excepted.  The  assignments  of  error  not  only 
call  in  question  the  decision  of  the  court  overruling  said  mo- 
tion, but  also  present  for  review  the  proceedings  in  relation  to 
the  entry  of  judgment  itself.  The  grounds  for  reversal  now 
urged  by  the  defendant  are  the  following:  1.  That  the  execu- 
tion of  the  warrant  of  attorney  is  shown  to  have  been  procured 
by  fraud;  2.  That  no  proof  of  its  execution  was  presented  or 
heard  at  the  time  of  the  entry  of  judgment;  and  3.  That 
said  judgment  was  not  entered  in  open  court,  but  was  entered 
by  the  clerk,  without  being  presented  to  or  acted  upon  by  the 
court. 

The  motion  to  vacate  said  judgment  was  heard  by  one  of  tlie 
three  judges  of  the  Superior  Court,  in  the  branch  of  said  court, 
over  which  said  judge  presides,  but  the  defendant  has  procured 
his  bill  of  exceptions,  to  be  signed  and  sealed,  not  only  by  the 
judge  who  heard  the  motion,  but  also  by  the  two  otlier  judges 
of  said  court.  Said  bill  of  exceptions  purports  to  contain  not 
only  all  the  evidence  adduced  upon  the  hearing  of  the  motion, 
but  also  the  evidence  presented  at  the  time  of  the  entry  of  the 
judgment,  as  well  as  a  recital  of  the  circumstances  under  which 
the  judgment  was  entered,  so  far  as  the  same  transpired  before 
or  in  the  presence  of  either  of  said  judges. 

The  affidavits  read  in  support  of  the  motion  to  vacate  the 
judgment  were  directed  solely  to  the  question  of  fraud  and 
circumvention  in  procuring  the  execution  of  the  warrant  of 
attorney.  No  counter  affidavits  were  read  on  behalf  of  the 
plaintiffs,  and  so  the  facts  disclosed  by  the  defendant's  affidavit 
stand  entirely  uncontradicted.     These  are  briefly  as  follows: 

The  note  in  question,  although  bearing  date  March  28, 1879, 
was  not  in  fact  drawn  up  or  executed  until  October  2, 1879,  the 
day  prior  to  the  entry  of  the  judgment.  The  defendant  is  a 
native  of  Sweden,  and  can  only  read  and  write  the  English  lan- 
guage imperfectly,  and  is  but  imperfectly  acquainted  with  the 
modes  of  transacting  business  in  this  country.    At  the  time  in 
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question  he  was,  and  for  some  time  prior  thereto  had  been, 
doing  business  in  Chicago  as  a  merchant  tailor.  On  said 
second  day  of  October,  1879,  he  was  owing  the  plaintiffs  a  bal- 
ance of  $769.27  upon  an  account  for  merchandise  purchased  o^ 
them  on  the  20th  and  28th  days  of  the  previous  March. 

Late  in  the  afternoon  of  that  day  he  was  visited  by  an  agent 
of  the  plaintiffs,  who  desired  him  to  settle  the  account  by 
giving  his  promissory  note,  so  that  the  plaintiffs  could  get  the 
account  off  from  their  books.  Nothing  was  said  about  giving 
a  judgment  note,  nor  was  any  suggestion  made  by  said  agent 
as  to  the  execution  of  any  instrument  other  than  an  ordinary 
promissory  note.  The  defendant  at  the  time  was  busily  en- 
gaged in  taking  the  measure  of  a  customer,  and  said  agent 
thereupon  sat  down  at  a  desk  and  drew  up  a  paper  which  he 
represented  to  be  such  note,  and  passed  it  to  the  defendant, 
handing  him  a  pen  and  requesting  him  to  sign  it.  At  the  time 
of  doing  so,  as  the  affidavits  allege,  said  agent,  with  intent  to 
deceive  the  defendant,  fraudulently  concealed  from  him  the  fact 
that  the  note  contained  a  warrant  of  attorney,  and  fraudulently 
stated  that  it  was  an  ordinary  promissory  note,  and  not  a  judg- 
ment note.  The  defendant,  being  very  busy  with  his  work, 
and  relying  upon  said  agent,  and  putting  special  trust  and 
confidence  in  his  representations  as  to  the  character  of  the 
paper,  signed  it  without  examination,  and  not  observing  or 
knowing  that  there  was  contained  in  the  body  of  the  instru- 
ment a  warrant  of  attorney  authorizing  a  confession  of  judg- 
ment thereon  at  any  time  thereafter,  without  process. 

It  further  appears  from  said  affidavits  that  said  agent,  by 
way  of  attempting  to  divert  tlie  attention  of  the  defendant 
from  the  true  nature  of  the  instrument  which  he  was  about  to 
place  before  him  for  his  signature,  indulged  in  certain  bandi- 
nage  and  pleasantry  while  drawing  it  up,  and  for  the  purpose 
of  lulling  him  into  security  and  putting  him  off  his  guard, 
said  agent  told  the  defendant  that  he  could  have  all  the  time 
necessary  to  pay  the  amount  due,  and  that  the  plaintiffs  would 
not  press  him  for  immediate  payment,  and  that  said  agent,  by 
taking  advantage  of  the  fact  that  the  defendant  was  so  busily 
engaged,  and  of  the  confidence  reposed  in  him  by  the  defend- 
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ant,  fraudulently  procured  the  execution  by  the  defendant  of 
said  warrant  of  attorney,  without  his  having  any  knowledge 
thereof.  The  affidavits  further  allege  that  the  defendant,  if  he 
had  known  that  a  warrant  of  attorney  was  contained  in  said 
note,  would  have  refused  to  sign  it,  and  that  it  was  owing  to  a 
belief  and  fear  that  he  would  so  refuse,  that  said  agent  resorted 
to  the  concealments  and  misrepresentations  above  set  forth. 

Whatever  might  have  been  the  rights  of  the  parties  had  the 
note  in  question  passed  into  the  hands  of  a  lona  fide  assignee 
before  maturity,  we  think  the  foregoing  facts,  uncontmdicted 
and  unexplained,  are  sufficient,  as  between  the  original  parties 
to  the  instrument,  to  show  that  the  execution  of  the  warrant 
of  attorney  was  procured  by  fraud.  It  is  clear  that  the  defend- 
ant had  no  intention  of  creating  a  power  to  confess  judg- 
ment on  the  note,  and  he  was  entirely  ignorant  of  the  fact  that 
he  was  doing  so.  He  did  not  read  the  note,  and  the  plaintiffs' 
agent  evidently  endeavored  to  so  manage  it  that  he  should  not 
read  it.  The  devices  resorted  to,  for  the  purpose  of  diverting 
his  attention  and  lulling  him  into  security,  were  well  calcula- 
ted to  secure  that  result.  These,  coupled  with  the  positive  rep- 
resentation and  assurance  on  the  part  of  the  agent  that  the  in- 
strument was  only  an  ordinary  promissory  note,  induced  the 
defendant  to  sign  it  without  examination. 

It  is  not  a  sufficient  answer  to  say  that  the  defendant  might, 
by  the  exercise  of  a  higher  degree  of  care  and  diligence,  have 
escaped  the  snare  which  the  plaintiffs'  agent  had  laid  for  him. 
Tlie  plaintiffs,  at  least,  have  no  right  to  complain  of  the  confi- 
dence reposed  by  the  defendant  in  the  representations  and  con- 
duct of  their  agent,  nor  can  they  reap  the  fruits  of  a  fraud,  pur- 
posely and  adroitly  consummated  by  such  agent,  upon  the 
ground  that  the  party  deceived  might,  if  he  had  been  more  wa- 
ry, have  detected  and  defeated  the  scheme.  We  think  that  the 
judgment  should  have  been  vacated,  on  the  ground  that  the 
execution  of  the  warrant  of  attorney  was  procured  by  fraud. 

The  next  question  to  be  considered,  is,  whether  there  was 
proof  of  the  execution  of  the  warrant  of  attorney  sufficient  to 
authorize  the  entry  of  the  judgment  As  has  already  been  no- 
ticed, no  affidavit  of  its  execution  was  filed  with  the  cognovit, 
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and  the  bill  of  exceptions  expressly  certifies  that  no  evidence 
of  any  kind  as  to  its  execntion  was  produced  before  either  of 
the  judges  of  the  court  below  at  the  time  of  or  prior  to  the 
entry  of  said  judgment.  Beliance,  however,  is  placed  upon  the 
recital  in  the  judgment  itself,  that  the  warrant  of  attorney  was 
duly  proven. 

Undoubtedly  this  recital  is  conclusive  unless  contradicted  by 
the  record  itself.  It  stands  upon  the  same  footing  with  any 
otlier  finding  of  fact  by  a  court  of  competent  jurisdiction,  and 
cannot  be  called  in  question  unless  the  record  also  contains  the 
evidence  upon  which  such  finding  is  based.  But  where  all  the 
evidence  is  preserved,  this,  as  well  as  any  other  finding  based 
thereon,  may  be  reviewed  on  appeal,  and  if  found  to  be  con- 
trary to  or  wholly  unsupported  by  the  evidence,  may  be  re- 
versed. FoUansbee  v.  Scottish  American  Mortgage  Co.  5 
Bradwell,  17.  On  examining  the  bill  of  exceptions,  we  find 
an  entire  absence  of  evidence  tending  to  establish  the  execution 
of  the  warrant  of  attorney,  and  as  the  bill  of  exceptions  pur- 
ports to  contain  all  the  evidence,  the  conclusion  necessarily 
follows  that  no  evidence  was  heard,  and  that  the  recital  in  the 
judgment  is  wholly  unsupported,  and  therefore  erroneous. 

The  court  below  had  jurisdiction  of  the  person  of  the  defend- 
ant only  by  virtue  of  the  warrant  of  attorney,  and  the  entry  of 
his  appearance  under  the  power  therein  contained.  Proof  of 
the  execution  of  the  warrant  of  attorney  was,  therefore,  essen- 
tial to  the  jurisdiction  of  the  court  over  the  person  of  the  de- 
fendant, and  such  proof  being  wanting,  the  court  was  without 
jurisdiction. 

The  remaining  point  urged  by  the  defendant,  viz:  that  the 
judgment  was  not  entered  in  open  court,  is  quite  as  fatal  as 
either  of  those  already  considered.  The  day  the  judgment  was 
entered  was  in  term  time,  and  not  in  vacation.  By  the  bill  of 
exceptions,  each  of  the  three  judges  of  the  Superior  Court 
certifies  that  neither  the  plaintifis  nor  the  defendant  appeared 
in  said  cause  before  the  branch  of  said  court  over  which  he 
presides,  either  in  person  or  by  attorney,  and  that  no  papers 
in  said  cause  were  submitted  to,  or  produced  before  him  in 
Baid  court. 
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It  is  insisted  bj  counsel  for  the  plaintiffs  that  the  signing 
and  sealing  of  the  bill  of  exceptions  by  all  three  of  the  judges 
of  the  Superior  Court  was  irregular  and  unwarranted  bj  any 
well-recognized  rule  of  practice;  and,  also,  that  the  mere  nega- 
tive fact  that  no  proceedings  were  had  in  the  cause  in  court, 
is  not  a  proper  matter  to  be  presented  by  bill  of  exceptions. 

We  are  unable  to  say  that,  under  the  peculiar  circumstances 
of  this  case,  the  signing  of  the  bill  of  exceptions  by  all  three 
of  the  judges  was  improper.  Doubtless  where  there  are  sev- 
eral judges  holding  separate  branches  of  the  same  court,  the 
bill  of  exceptions  should  be  signed  by  the  judge  before  whom 
the  particular  matter  embraced  therein  was  heard.  In  this 
cstse,  however,  one  of  the  principal  objects  of  the  bill  of  excep- 
tions, was  to  show  that  the  matter  in  controversy  had  never 
been  heard  before  said  court  in  either  of  its  branches.  We 
know  of  no  way  in  which  such  fact  could  be  preserved  and 
made  matter  of  record  by  bill  of  exceptions,  without  obtain- 
ing the  certificate  of  all  the  judges  to  such  fact,  either  in  the 
same  bill  of  exceptions  or  in  separate  bills. 

Nor  can  we  see  any  reason  why  the  fact  that  no  action  has 
been  taken  by  a  court  may  not  be  shown  in  this  way.  It  is  a 
fact  within  the  personal  knowledge  of  the  judge,  tod  so  does 
not  need  to  be  shown  by  proof  aliunde.  The  ordinary  recital 
in  a  bill  of  exceptions,  that  the  evidence  therein  contained  is 
all  the  evidence  that  was  heard  on  the  trial,  is  essentially  a 
certificate  of  a  negative  fact.  It  is  equivalent  to  a  statement 
that  no  evidence  beyond  that  recited  was  heard.  We  see  no 
difference  in  principle  between  such  recital  and  a  recital  that 
no  proceedings  of  any  kind  were  had  in  a  cause  before  the 
court. 

It  appearing,  then,  that  the  judgment  in  question  was  not 
entered  in  open  court,  we  know  of  no  principle  upon  which  it 
can  be  sustained.  Judgments  by  confession  can  be  entered 
before  the  clerk  only  in  vacation,  but  during  term  time  tliej 
must  be  entered  in  open  court.  The  cause  must  be  brought 
before  the  judge  in  person  and  passed  upon  by  him.  The  clerk 
cannot  act  for  him.  The  entry  of  the  judgment  is  a  judicial 
act,  which  the  judge  of  the  court  alone  can  perform. 
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In  this  case  the  clerk  has,  contrary  to  the  fact,  recited  in  his 
entry  of  judgment  that  the  proceedings  were  had  in  court.  This 
recital  is  met  and  overthrown  by  the  bill  of  exceptions,  which 
shows  that  no  such  proceedings  whatever  were  had  before 
either  of  the  judges  of  the  court.  We  have,  then,  what  amounts 
to  an  entry  by  the  clerk  of  a  record  where  tliere  has  been  no 
corresponding  adjudication.  It  is  the  duty  of  the  clerk  to  record 
with  accuracy  and  fidelity  what  actually  takes  place  in  court, 
and  it  is  equally  his  duty  to  abstain  from  interpolating  into 
the  records  anything  which  does  not  take  pi  ace  therein.  When 
we  consider  the  absolute  faith  and  credit  which  the  judgment 
of  the  court  must  necessarily  receive,  it  becomes  of  the  utmost 
importance  that  judicial  proceedings  should  be  faithfully  and 
accurately  recorded,  and  any  attempt  by  a  clerk  to  spread.upon 
his  reisord  matters  which  have  not  been  the  subject  of  judicial 
action,  cannot  be  too  severely  rebuked.  In  this  case  the  record 
which  purports  to  be  a  judgment  of  the  court,  is  shown  to  be 
merely  the  unauthorized  act  of  the  clerk,  and  has  no  force  or 
validity  as  a  judgment,  and  is  merely  void. 

For  the  reasons  above  set  forth,  the  judgment  against  the 
defendant  by  confession  is  reversed  and  vacated,  and  this  cause 
is  remanded  for  further  proceedings. 

Judgment  reversed. 


HiNSDAEE-DoYLE  GrANITE   CoMPANY 

John  M.  Armstrong. 


Pkactticb — Excluding  evidence  from  jury. — ^Where  there  is  no  proof 
to  BCpport  the  plaintiff  *s  cause  of  action,  or  where  there  is  one  essential  al- 
legation of  a  declaration  which  has  no  proof  tending  to  support  it,  the  court 
may  properly  instruct  the  jury  to  find  for  the  defendant;  but  where  there  is 
evidence  tending:  to  support  the  plaintiff 's  case  in  all  its  parts,  it  is  improper 
to  instruct  the  jury  to  disregard  it  and  find  for  the  defendant. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
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John  G.  Eogebs,  Judge,  presiding.     Opinion  filed  May  25, 
1880. 

This  was  an  action  of  assumpsit  brought  by  appellee,  John 
M.  Armstrong,  against  appellant.  The  Hinsdale-Doyle  Granite 
Co.,  to  recover  for.  commission  and  salary  claimed  by  appellee 
to  be  due  to  him  for  services  in  soliciting  and  securing  gran- 
ite contracts  for  appellant  under  two  written  agreements  be- 
tween appellant  and  appellee.  The  declaration  contained  the 
common  counts  only,  to  which  were  attached  copies  of  the  two 
agreements.  The  defendant  pleaded  the  general  issue  with  a 
notice  of  special  matter,  which  latter  was  subsequently  with- 
drawn, leaving  the  defense  to  stand  upon  the  general  issue 
alone. 

On  the  8th  day  of  May,  1876,  appellant  entered  into  a  writ- 
ten agreement  with  appellee  in  and  by  which  the  latter  agreed 
for  the  term  of  two  years  to  seek  customers  and  solicit  for  the 
sale  of  the  company's  cut  granite,  for  monumental,  building 
and  other  purposes,  for  which  he  was  to  receive  as  compensa- 
tion for  his  services,  fourteen  per  cent,  commission  on  all  con- 
tracts for  building  work,  solicited  and  put  under  contract 
through  his  personal  efforts,  not  exceeding  in  gross  amount 
$220,000,  and  for  all  amounts  in  excess  thereof,  seven  per  cent 
For  monumental  work  solicited  and  secured  by  him,  he  was  to 
receive  ten  per  cent.,  one-third  upon  the  signing  of  the  con- 
tract for  the  same,  and  the  balance  upon  the  completion  of  the 
work  and  payment  therefor.  On  building  contracts  and  other 
work,  he  was  to  receive  one-third  of  his  commission  upon  the 
signing  of  the  contracts  therefor,  the  balance  to  be  paid  out  of 
the  three  first  payments  or  estimates  received  on  the  contract, 
provided  the  amount  of  commissions  did  not  exceed  one-fourth 
of  the  gross  amount  received  on  the  three  estimates.  Arm- 
strong was  to  pay  all  expenses,  personal  or  otherwise,  in  the 
prosecution  of  the  business  from  the  commissions. 

The  agreement  provided  that  it  might  be  canceled  by  either 
party  giving  to  the  other  thirty  days'  notice  of  such  cancella- 
tion. Armstrong  stipulated  not  to  negotiate  or  offer  for  sale  the 
stone  of  any  other  company  or  firm  during  the  continuance  of 
the  agreement. 
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On  the  25th  day  pf  June,  1877,  the  parties  made  a  second 
agreement,  also  in  writing,  by  which  Armstrong  agreed  to  en- 
ter the  employ  of  the  Granite  Company  for  tlie  term  of  three 
and  a  half  years,  in  the  capacity  of  solicitor  and  salesman,  at  a 
stipulated  salary  of  five  thousand  dollars  a  year,  payable  in 
semi-annual  installments  of  twenty-five  hundred  dollars  each, 
with  the  right  on  the  part  of  the  company  to  cancel  the  agree- 
ment after  the  expiration  of  one  year,  if  the  profits  derived 
from  the  sales  should  not  justify  the  payment  of  the  salary. 

At  the  time  of  the  making  of  these  agreements,  the  county 
was  about  to  engage  in  the  erection  of  county  buildings.  The 
contract  for  the  cut  stone  work  was  let  by  the  county  to  Mc- 
Neil &  Son,  August  24th,  1876.  By  the  terms  of  the  contract 
all  the  cut-stone  work  was  to  be  of  limestone,  the  county  re- 
serving, however,  the  right  to  make  changes  in  the  material  to 
to  be  used  for  parts  of  the  building.  Appellant  desired  to  in- 
troduce its  granite  into  the  building  in  the  place  of  limestone 
for  the  pilasters,  columns  and  entrances,  and  appellee  exerted 
himself  with  the  architect  of  the  county  building  and  also  with 
the  individual  members  of  the  county  board  to  tliat  end.  On 
the  6th  day  of  November,  1876,  a  contract  was  concluded  be- 
tween the  county  and  appellant  for  constructing  the  pilasters 
and  columns  of  granite,  and  $28,000  was  deducted  from  the 
McNeil  contract  by  reason  thereof.  On  the  4th  day  of  June, 
1877,  a  further  contract  was  entered  into  between  the  county 
and  appellant  for  constructing  the  entrances  of  granite.  The 
contract  price  for  the  granite  columns  and  pilasters  was  $139,- 
824,  which  was  all  paid  to  appellant.  The  price  for  the  en- 
trances was,  $139,970,  which  has  also  been  paid  to  the  company, 
except  the  sum  of  $29,000,  the  steps  not  being  yet  completed. 

Appellee  has  received  on  the  commission  $4,000,  which  he 
paid  out  to  one  Keogh  to  assist  him  in  procuring  the  substitu- 
tion of  granite  in  the  place  of  limestone,  and  also  the  further 
Btun  of  $1,150  on  the  same  contract,  and  it  is  not  claimed  he 
has  received  anything  more  on  either  agreement. 

It  appears  from  the  evidence  that  the  granite  company  gave 
notice  of  the  cancellation  of  the  commission  agreement  Decem- 
ber 22d,  1876. 
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On  the  conclusion  of  the  plaintiff's  evjdence,  the  court,  on 
motion  of  the  defendant,  struck  out  and  excluded  from  the 
consideration  of  the  jury  all  the  testimony  put  in  by  the  plain- 
tiff relating  to  the  contract  dated  May  8th,  1876,  known  as 
"  commission  contract,"  and  the  plaintiff  excepted.  The  de- 
fendant thereupon  offered  testimony  in  reference  to  the  services 
of  appellee  under  the  salary  agreement  of  June  26th,  1877, 
and  after  testimony  in  rebuttal  by  appellee,  the  jury  rendered 
a  verdict  in  favor  of  appellee  for  $2,500,  for  which  sum  he  had 
judgment.  Appellant  brings  the  case  to  this  court  for  review, 
and  assigns  various  errors.  Appellee  assigns  cross-errors,  call- 
ing in  question  the  ruling  of  the  court  in  excluding  from  the 
jury  the  agreement  of  May  8th,  1876,  and  the  evidence  intro- 
duced thereunder. 

Mr.  John  M.  Eountree,  for  appellant;  that  the  contracts 
were  procured  by  corrupt  means,  and  appellee  cannot  recover 
commissions  therefor,  cited  Marshall  v.  B.  &  O.  R.  E.  Co.  16 
How.  344;  Mills  v.  Mills,  4  N.  Y.  643;  Frost  v.  Belmont,  6 
Allen,  152;  Tool  Co.  v.  Norris,  2  Wall,  45;  Cook  v.  Shipman, 
51  111.  316;  Cooley's  Con.  Lim.  186. 

Mr.  Jakes  Felgh,  for  appellee;  against  the  admission  of 
parol  testimony  to  vary  a  written  contract,  cited  Hair  v.  La- 
Brawse,  10  Ala.  548;  Bogers  v.  Atkinson,  1  Kelly,  12;  Edgerly 
V.  Emerson,  3  Foster,  556;  King  v.  Calding,  1  McMullan,  133; 
Carter  v.  MtNeiley,  1  Ired.  448;  Glendale  Woolen  Co.  v.  Pro- 
tection Ins.  Co.  21  Conn.  19;  Wiles  v.  Harshaw,  8  Ired.  Eq. 
308;  Lovering  v.  Adams,  22  Vt.  160;  Knight  v.  English 
Worsted  Co.  2  Cush.  271;  Gray  v.  Hook,  4  Conn.  449;  Troy 
Iron  Co,  V.  Corning,  1  Blatch.  467;  Niles  v.  Culver,  8  Barb. 
147;  Abrams  v.  Pomeroy,  13  111.  133;  McAvoy  v.  Long,  13 
111.  147;  Culver  v.  Hamilton,  11  Barb.  147;  Lyon  v.  Bond,  13 
Ga.  192;  Griswold  v.  Scott,  13  Ga.  210;  Norton  v.  Woodruff, 
2  Comst.  153;  Eogers  v.  Calt,  1  N.  J.  704;  Lawber  v.  LeEoy,3 
Sandf.  202. 

The  law  will  not  construe  a  contract  so  as  to  make  it  illegal, 
if  capable  of  a  different  construction :  Crittenden  v.  French,  21 
111.  600. 
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A  subsequent  illegal  transaction  will  not  make  a  prior  legal 
contract  invalid:  Howell  v.  Fountain,  3  Kelly  176. 

Unless  the  parties  are  m  pari  delicto  the  court  will  afford 
relief  to  the  more  innocent:  Schevmerhane  v.  Talman,  4  Kern. 
93;  Tracy  v.  Talmage,  4  Kern.  162;  Baeher  v.  "Wolf,  59  111. 
470;  Quick  v.  Thomas,  6  Mich.  Ill;  Bibb  v.  Miller,  11  Bush, 
306;  Curtis  v.  Levett,  15  K  T.  9. 

Appellants  cannot  reap  the  benefits  of  appellee's  services  and 
escape  payment  therefor:  Doe  v.  Koberts,  2  B.  &  Aid.  367; 
Juda  V.  Trustees,  etc.,  16  Ind.  56;  Stillman  v.  Mitchell,  2  Bob. 
523;  Winnpny  v,  French,  18  Ohio  St.  469;  Phillips  v.  Phil- 
lips, 1  E.  &  L.  339. 

The  court  will  not  presume  that  corrupt  means  were  em- 
ployed:  Howard  v.  CoflSn,  47  Barb.  653. 

Wn^oN,  J.  Neither  the  grounds  of  the  motion  to  strike  out 
the  evidence  relating  to  the  commission  agreement,  nor  the 
reasons  of  the  court  sustaining  the  motion,  appear  in  the  record, 
but  it  is  stated  in  the  brief  of  appellant's  counsel  that  the  reasons 
assigned  were,  that  it  did  not  sufficiently  appear  that  the  con- 
tracts which  plaintiff  claimed  he  had  been  instrumental 
in  procuring,  had  been  procured  through  plaintiff's  personal 
efforts;  and  that  the  services  rendered  by  the  plaintiff,  and  the 
means  used  by  him  in  endeavoring  to  procure  the  granite  con- 
tracts were  immoral  and  against  public  policy.  Upon  which- 
ever ground  the  ruling  w^as  based,  we  are  of  the  opinion  that 
the  court  erred  in  withdrawing  the  evidence  from  the  consider- 
ation of  the  jury. 

The  agreement,  upon  its  face,  was  fair  and  legal,  and  was  a 
contract  which,  both  in  respect  to  its  terras  and  its  subject- 
matter,  it  was  competent  for  the  parties  to  make.  It  was  not 
an  agreement  relating  to  any  particular  building  or  specific 
-work,  but  was  general  in  its  terms.  It  provided  that  appellee 
was  to  act  as  agent  of  appellant  for  the  period  of  two  years  in 
seeking  customers  and  soliciting  the  sale  of  its  granite  for  monu- 
mental, building,  and  other  purposes.  Appellant  was  a  com- 
pany located  in  the  city  of  New  York,  engaged  in  the  granite 
trade,  and  desired  to  introduce  its  goods  into  other  places. 
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This  it  could  only  do  through  its  agents.  Appellee  had  been 
an  architect  in  Chicago  for  some  years,  and  was  familiar  with 
the  city  and  its  building  enterprises.  It  was  natural,  therefore, 
that  appellant  should  have  selected  him  as  a  person  who  would 
be  likely  to  make  an  efficient  representative  of  the  company. 
We  see  nothing  in  the  agreement  itself,  nor  in  the  selection  by 
the  company  of  its  agent,  to  necessarily  cast  suspicion  upon 
its  validity  or  fairness. 

The  more  important  questions  in  the  case  are,  first,  whether 
the  services  of  appellee  were  of  such  a  nature  as  to  prevent  him 
from  recovering  the  stipulated  commission,  or  other  compensa- 
tion therefor;  and  secondly,  whether  there  was  such  a  want  of 
proof  of  appellee's  instrumentality  in  procuring  for  appellant 
the  granite  contract,  as  to  justify  the  action  of  the  court  in 
withdrawing  that  part  of  the  plaintifPs  case  from  the  jury. 

Considering  these  questions  in  the  inverse  order  stated,  it 
seems  to  us  manifest  that  if  the  court  withdrew  from  the  jury 
the  plaintiff's  evidence  of  services  rendered  under  the  commis- 
sion contract,  on  the  ground  that  it  was  insufficient  to  show 
tliat  he  had  been  instrumental  in  procuring  the  granite  con- 
tract, it  was  an  invasion  by  the  court  of  the  province  of  the 
jury,  for,  whatever  may  be  said  as  to  the  nature  of  the  means 
used  by  him,  the  testimony  shows  undeniably  that  he  was 
actively  engaged  for  a  considerable  period  of  time  in  efforts 
to  procure  the  substitution  of  granite  in  lieu  of  limestone  for 
the  pilasters  and  columns.  To  what  extent  his  efforts  may 
have  been  instrumental  in  procuring  the  granite  contract,  it  is 
not  necessary  for  us  to  determine;  that  was  a  question  of  fact 
for  the  jury  to  pass  upon,  and  which  the  plaintiff  had  the  right 
to  have  submitted  to  them.  It  was  not  the  case  of  an  entire 
want  of  proof,  but  was  one  in  which  there  was  testimony  di- 
rectly tending  to  show  that  the  plaintiff  had  rendered  services 
under  the  commission  agreement  which  may  have  been  the 
means  of  securing  the  contract  for  appellant  "We  are,  there- 
fore, of  the  opinion  that  it  was  error  to  withdraw  the  evidence 
from  the  jury  on  the  ground  of  its  insufficiency. 

But  the  principal  ground  relied  on  to  sustain  the  action  of 
the  court  is  that  the  evidence  disclosed  the  use  of  means  and 
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influences  by  Vippellee  in  his  efforts  to  procure  the  substitution 
cf  granite  in  place  of  limestone,  which  were  corrupt  and  im- 
moral, and  for  which  no  recovery  can  be  had.  A.8  the  case  will 
have  to  be  submitted  to  another  jury,  we  shall  refrain  from 
«liscnssing  the  evidence  in  detail,  or  expressing  an  opinion  as 
to  its  effect  as  a  whole. 

The  testimony  tended  to  show  that  for  a  considerable  period 
of  time  appellee  was  actively  engaged  in  efforts  to  procure  the 
substitution  of  granite  for  the  pilasters  and  columns  in  place 
of  limestone;  thai  he  had  repeated  interviews  with  Egan,  the 
architect  of  the  county  buildings,  w'itli  whom  he  had  formerly 
been  in  partnership,  and  explained  to  him  wherein  it  would  be 
a  benefit  to  the  building  to  have  a  more  substantial  and  dura- 
ble stone,  that  would  not  scratch  and  be  liable  to  be  marked; 
that  the  granite  could  be  put  in'long  lengths,  and  would  beau- 
tify the  building,  while  the  Lemont  limestone,  of  which  the 
building  was  to  be  constructed  under  the  McNeil  contract, 
could  not  be  got  in  lengths  of  more  than  three  and  a  half  feet, 
and  would  turn  yellow,  etc.;  and  that  he  urged  Egan  to  recom- 
mend to  the  County  Board  the  adoption  of  granite;  that  Egan, 
becoming  satisfied  that  the  change  was  desirable,  promised  to 
recommend  it  if  the  city  would  also  consent  to  the  use  of 
^anite  in  the  city  building;  that  appellee  went  to  see  Mr. 
Tilley,  the  architect  for  the  city  building,  several  times,  and 
bad  liim  meet  Egan,  who  finally  agreed  to  recommend  granite; 
that  objections  to  the  change  were  raised  by  the  commissioners 
on  account  of  the  existing  contract  with  McNeil  &  Son;  that 
to  remove  that  objection  appellee  went  to  see  McNeil  many 
times  and  urged  him  to  consent  to  the  substitution  of  the  gran- 
ite on  account  of  its  l}enefiting  as  well  as  beautifying  the 
building;  that  he  also  labored  with  Walker,  who  was  interest- 
ed in  the  McNeil  contract,  and  that  they  finally  consented  to 
tbe  change;  that  appellee  also  recommended  the  substitution 
of  granite  to  members  of  the  county  board.  Egan  testifies 
tbat  he  frequently  saw  appellee  in  the  committee  room;  and 
there  is  also  testimony  from  Tilley  and  others,  tending  to  show 
tbat  he  engaged  actively  in  efforts  to  bring  about  the  change 
from  limestone  to  granite.    The  proof  shows  that  granite  was 
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finally  adopted;  that  bids  therefor  were  invited  by  the  County 
Board,  and  the  contract  for  the  columns  and  pilasters  was  let  to 
appellant  at  $139,970,  for  which  it  has  been  been  paid  in  full. 
Appellee  testifies  that  appellant  has  paid  him  on  account  of 
the  commission  contract  $5,150,  of  which  he  gave  $4,000  to 
one  Keogh  to  assist  him  in  procuring  the  adoption  of  granite 
in  place  of  limestone. 

On  the  other  hand,  there  was  evidence  tending  to  show  that  ap- 
pellee resorted  to  the  use  of  improper  means  to  influence  the 
action  of  individual  members  of  the  County  Board,  such  as 
drinking  with  them,  and  in  one  or  two  instances  treating  them 
to  suppers,  personally  importuning  them,  etc.  Appellee  testi- 
fied that  he  never  paid  the  commissioners  any  money,  but  on 
the  contrary  when  urged  by  Hinsdale,  the  president  of  the 
Granite  Company,  to  do  so,  refused;  and  in  his  explanation  of 
his  treating  them  to  suppers,  he  says:  "I  invited  them  into 
Burke's  on  one  or  two  occasions;  probably  it  was  just  about 
the  time  when  men  usually  eat  supper,  and  I  asked  them  to  go 
in  and  take  supper  with  me." 

It  is  claimed  by  the  counsel  for  appellant  that  the  evidence 
on  the  part  of  plaintiff  was  sufficient  to  show  that  both  of  the 
written  agreements  between  the  parties  were  made  to  improp- 
erly influence  public  officers  and  the  employes  and  servants  of 
the  public  in  the  discharge  of  their  duties,  and  that  all  that  was 
done  thereunder  was  tainted  with  corruption,  and  cannot, 
therefore,  be  made  the  basis  of  a  legal  cause  of  action. 

It  is  sufficient  to  say  that  the  determination  of  the  question 
of  corruption  involved  the  determination  of  the  facts,  upon 
which  the  change  was  predicated,  and  the  jury  was  the  chosen 
and  appropriate  tribunal  to  which  the  determination  of  the 
facts,  had  been  submitted  by  the  parties.  If  undue  influences 
were  relied  upon  as  a  defense,  the  burden  was  upon  appellant  to 
prove  it.  There  was  a  conflict  of  evidence  in  relation  to  the 
nature  and  extent  of  the  means  used  by  appellee  in  his  efforts 
to  procure  favorable  action  by  the  county  commissioners,  which 
should  have  been  referred  to  the  decision  of  the  jury.  Under 
the  practice  as  now  settled  in  this  State,  the  rule  may  be  stated 
thus:   Where  there  is  no  proof  to  support  the  plaintiff's  cause 
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of  action,  or  where  there  is  one  essential  allegation  of  a  dec- 
laration which  has  no  proof  tending  to  support  it,  the  court 
may  properly  instruct  the  jury  to  find  for  the  defendant;  but 
where  there  is  evidence  tending  to  support  the  plaintiff's  case 
in  all  its  parts,  it  is  improper  to  instruct  the  jury  to  disregard 
it  and  find  for  the  defendant.  See  the  following  cases:  Pole- 
man  V.  Johnson,  84  111.  269;  Martin  v.  Chambers,  Ibid.  579; 
Phillips  V.  Dickerson,  85  111.  11;  Guerdon  v.  Corbett,  87  111. 
272;  Pemberton  v.  "Williams,  Ibid.  15.  Also,  Caveny  v.  "Weil- 
ler,  90  III.  158;  in  which  the  court  said:  "This  mode  of 
instructing  a  jury  to  which  an  issue  has  been  submitted,  is 
subject  to  criticism,  and  in  most  cases  would  work  a  reversal." 

And  in  Hubner  v.  Feige,  the  court  uses  the  following  lan- 
guage: "We  cannot  approve  of  this  mode  of  instructing  a 
jury.  Such  form  of  instruction  is  always  objectionable.  Un- 
der our  law  the  jury  are  the  judges  of  the  evidence.  It  is  an 
invasion  of  the  rights  of  the  jury  and  an  usurpation  of  their 
functions  for  the  court  to  determine  for  them  what  facts  are 
proven,  or  attempt  to  tell  them  what  their  verdict  should  be  on 
a  question  of  fact.  *  *  The  court  may  inform  the  jury  what 
facts  will  sustain  the  issue,  but  may  not  determine  whether 
such  facts  have  been  established." 

The  withdrawal  of  the  appellee's  evidence  in  relation  to  the 
commission's  contracts  was  equivalent  to  instructing  the  jury 
to  find  for  the  defendant  as  to  that  part  of  the  plaintiff's  de- 
mand, and  was  erroneous.  For  that  error  the  judgment  of  the 
court  below  is  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 


Lute  E.  Woodhull 


ym 
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Margaret  Kelly. 

Appeal  from  a  justice— Dismissal.— Where  an  appeal  from  a  justice 
is  taken  by  filing  a  bond  with  the  clerk  of  the  appellate  court,  that  court  has 
no  jurisdiction  to  enter  an  order  requirinf^  the  surety  on  the  appeal  bond  to 
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justify,  and  in  default  thereof  to  dismiss  the  appeal,  unless  a  transcript  of 
the  proceedings  before  the  justice  has  been  filed,  and  there  has  been  service 
of  summons  or  the  voluntary  appearance  of  the  appellee  ten  days  before  the 
commencement  of  the  term  at  which  such  action  is  taken. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding.  Opinion  filed  May  25, 
1880. 

Mr.  C.  Stuart  Beattie,  for  appellant;  that  it  was  error  to 
order  bail  to  justify  without  sufficient  proof  of  insolvency  of 
the  surety,  cited  Petillon  v.  Gillman,  86  111.  401. 

Without  a  transcript  filed,  the  court  had  no  jurisdiction: 
Rev.  Stat.  1874,  648;  Baines  v.  Kelley,  73  111.  181;  Eeed  v. 
Driscoll,  84  111.  97. 

Appellee  was  not  properly  in  court  when  the  appeal  was 
dismissed:  Camp  v.  Hogan,  73  111.  228;  Pratt  v.  Bryant,  2 
Bradwell,  314;  Hooper  v.  Smith,  19  111.  53;  Leeman  v.  Free- 
man, 86  111.  209. 

McAllisteb,  J.    Nov.  25th,  1879,  Margaret  Kelly,  as  plain- 
tiff, recovered  judgment  in  justice's  court  against  Lute  E. 
WoodhuU,  defendant  in  an  action  of  forcible  detainer.     On 
the  same  day  the  defendant  took  an  appeal  to  the  Superior 
Court  by  filing  a  bond  in  due  form  with  the  clerk  thereof,  with 
a  surety  who  justified  by  affidavit,  and  was  approved  by  the 
clerk.     Dec.  2,  1879,  the  plaintiff's  appearance  having  been 
entered,  her  attorney  obtained  a  rule  on  defendant  to  bring  tlie 
surety  on  the  appeal  bond  to  justify  in  open  court,  or  file  a  new 
bond,  on  notice  to  plain tift^'s  attorney,  on  or  before  the  coming 
in  of  court,  at  10  o'clock  on  Monday  morning  then  next,  or  in 
default  thereof,  the  appeal  be  dismissed  at  defendant's  costs. 
Dec.  8,  1879,  the  court  dismissed  the  appeal,  at  defendant's 
costs,  for  non-compliance  with  said  rule.     On  the  tenth  of  the 
same  month  defendant's  attornev  made  a  motion  to  set  aside 
said  order  of  dismissal,  on  the  ground  amongst  others  that  the 
court  had  no  jurisdiction  to  make  it.     The  court  overruled  the 
motion,  to  which  the  defendant  excepted,  and  preserved  the 
matters  in  question  by  bill  of  exceptions. 
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At  the  time  of  the  making  of  the  order  requiring  the  de- 
fendant to  cause  the  surety  to  justify  in  open  court  or  to  file 
anew  bond,  and  at  the  time  of  the  judgment  dismissing  the 
appeal,  the  court  had  acquired  no  jurisdiction  of  the  persons  of 
the  parties  or  subject-matter  of  the  suit  pursuant  to  law,  be- 
cjuise  (1),  No  transcript  had  been  filed,  which  was  necessary 
to  the  jurisdiction  of  the  subject-matter.  Keed  v.  Driscoll,  Si: 
111.  79.  (2),  There  had  been  no  service  of  summons  on  plain- 
tiff, either  in  person  or  by  return  of  two  nihih,  ten  daj's  before 
the  commencement  of  the  December  term,  nor  was  her  appear- 
ance entered  ten  days  before  that  time.  It  was  impossible  that 
either  should  have  be^n  done,  because  the  term  begins  on  the 
first  Monday  of  each  month;  and  in  December,  1879,  the  first 
Monday  was  on  the  first  day  of  the  month.  The  appeal  was 
t^lvcn  Nov.  25,  so  that  ton  days  could  not  have  intervened.  It  is 
useless  to  multiply  words  as  to  a  matter  so  plain.  Camp  v. 
Hogan,  73  111.  228,  is  decisive  of  the  question. 

The  judgment  of  the  court  below  will  be  reversed  and  the 

cause  remanded. 

Kevei-sed  and  remanded. 


Percival  p.  Oldeeshaw  et  al. 

V. 

Stephen  R.  Knoles. 

1.  Practice— Former  decisions  op  this  court. — A  decision  of  this 
court  is  bindioff  upon  and  roust  control  the  action  of  the  court  from  which 
the  appeal  is  taken,  in  the  subsequent  progress  of  the  case,  so  far  at  least  an 
concerns  the  particular  case  in  which  the  decision  is  rendered,  unless  the  facts 
suhsoquently  appearing  in  evidence  are  so  far  changed  as  to  invoke  the  appli- 
cation of  legal  principles  which  were  inapplicable  to  the  case  at  the  time  the 
decision  was  rendered. 

2.      I'OARD  of  trade  custom — SUIJSTITUTIOX  OP  CONTRACTS,  OR  CLEAK- 

AXCES — Difference  in  price. — A  custom  on  the  Board  of  Trade,  allowing 
commission  men  to  exchange  contracts  or  make  clearances  for  their  custoni- 
ers  in  certain  CJises,  can  only  be  exercistd  when  the  commission  merchant  iip- 
pcnrs  in  one  case  as  the  vendor  and  ui  anotliLT  as  the  purchaser  of  the  Fame 
amount  of  a  particular  cor.miodity  for  the  same  delivery.    The  contnuts 
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S700.     For  this  sum  and  costs,  the  court  below,  after  over- 
ruling the  plaintiff's  motion  for  a  new  trial,  rendered  judgment 
*for  the  defendant. 

Messrs.  Neediiam  &  Miller,  for  appellants;  as  to  custom  of 
trade,  cited  Home  Ins.  Co.  v.  Favorite,  46111.  263;  Gregory  v. 
Wendell,  40  Mich.  — . 

As  to  distinctions  between  rights  and  obligations  existing 
between  commission  merchants  and  their  customers  and  ordi- 
nary principals  and  agents:  Price  v.  Glover,  40  Md.  102; 
Horton  v.  Morgan,  19  Us.  T.  170;  Stewart  v.  Drake,  46  N.  Y. 
449;  Xourse  v.  Prime,  4  Johns.  Ch.  490;  Worthington  v.  Tor- 
mery,  34  Md.  293. 

Mr.  A.  B.  Jenks,  for  appellee;  that  contracts  for  future  de- 
livery of  a  commodity  wliere  there  is  to  be  no  delivery,  but  a 
mere  settlement  of  differences  in  market  values,  are  void,  cited 
Eev.  Stat.  Chap.  38,  §§  130,  131;  Pickering  v.  Cease,  79  III 
328;  Lyon  V.  Culbertson,  83  111.  33;  Cassard  v.  Hinman,  1 
Bos.  207. 

A  broker  for  a  special  transaction  can  only  bind  his  princi- 
pal as  to  such  transaction:  Wharton  on  Agency,  §  712. 

A  broker  emploj^ed  to  purchase  for  another  cannot  buy  of 
himself:  Tewksberry  v.  Spruance,  75  111.  187;  Story  on  Agency, 
§  333;  Wharton  on  Agency,  §  717;  Taussig  v.  Hart,  58  JS\  Y. 
525;  McDonald  v.  Fithian,  1  Gilm.  26;  Fairman  v.  Bavin,  29 
111.  75;  Hughes  V.  Washington,  72  lU.  84. 

To  bind  the  principal  he  must  be  fairly  and  fully  informed 
of  the  acts  of  his  agent:  Cad  well  v.  Meek,  17  111.  220;  Far  well 
V.  Meyer,  35  111.  40. 

A  principal  is  bound  only  by  such  acts  as  are  within  the 
scope  of  the  agent's  authority:  Matthews  v.  Hamilton,  23 
111.  470. 

An  agent  of  the  buyer  cannot  set  up  that  he  was  the  undis- 
closed agent  of  the  seller  to  justify  a  wrong  done  to  the  buyer: 
Cottum  V.  Holliday,  50  111.  176. 

A  sale  made  under  such  circumstances  may  be  avoided  by 
the  purchaser:  Ely  v.  Ilanford,  65  111.  267. 
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As  to  wliat  constitutes  a  custom:  Franklin  Ins.  Co.  v.  Ilnm- 
phrevs,  65  Ind.  566;  Turner  v.  Dawson,  50  111.  85;  Bisscll  v. 
Eyan,'23  111.  566;  Wilson  v.  Bauman,  80  111.  493. 

Bailey,  P.  J.  "We  cannot  refrain  from  expressing  our  sur- 
prise at  the  instruction  given  to  the  jury  by  the  learned  judge 
before  whom  this  cause  was  tried.  There  is  no  view  of  the  rec- 
ord we  are  able  to  take  in  which  said  instruction  docs  not  seem 
to  be  in  clear  and  palpable  conflict  with  the  principles  decided 
by  this  court  on  the  former  appeal. 

On  the  former  trial  it  was  proved  that,  after  the  several  pur- 
chases of  lard  by  the  plaintiffs  for  the  defendant,  and  before  " 
the  sale  of  the  same  by  the  plaintiffs  on  the  market  for  want 
of  margins,  the  plaintiffs,  as  to  750  tierces  of  said  lard,  settled 
said  purchases  with  the  members  of  the  Board  of  Trade  from 
whom  the  same  were  made,  they  in  each  case  receiving  a  small 
profit  by  way  of  differences  of  price;  and  that  after  said  sale 
they  in  like  manner  made  a  settlement  of  the  contract  for  the 
remaining  250  tierces,  thereby  suffering  a  small  loss.     The 
plaintiffs  thereupon  offered  to  prove  that,  according  to  the  uni- 
form course  of  dealings  on  the  Board  of  Trade,  all  purchases 
and  sales  made  by  commission  merchants  for  their  customers, 
were  made  in  their  own  names,  without  disclosing  who  their 
customers  were,  so  that  such  contracts  constituted,  apparently, 
transactions  to  which  the  commission  merchants  alone  were 
parties;  that  said  settlements  were  made  in  pursuance  of  a 
general  custom  and  usage  prevailing  on  the  Board  of  Trade, 
by  which,  whenever  it  was  ascertained  that  a  commission  mer- 
chant had  made  a  contract  of  purchase,  for  future  delivery,  of 
a  given  quantity  of  a  particular  commodity,  and  had  also  made 
with  the  same  or  some  other  party  a  contract  of  sale  of  a  like 
quantity  of  the  same  commodity  for  the  same  delivery,  and  (in 
case  the  two  contracts  were  made  with  different  parties)  where 
it   appeared  that  such  parties  had  outstanding  similar  con- 
tracts with  each  other,  either  directly  or  tlirongh  other  dealers, 
so  as  to  form  a  chain  or  ring  of  contracts  for  the  jnirchase  or 
sale  of  a  given  quantity  of  a  pariicnlar  commodity  for  tlic  same 
delivery,  a  clearance  or  settlement  was  immediately  clUx'tL'd 
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between  all  the  parties,  as  between  themselves,  each  paying  or 
receiving  the  difference  between  the  price  fixed  in  his  contract 
of  purchase  and  that  fixed  by  his  contract  of  sale;  that  such 
clearance  or  settlement  was  made  by  mutual  consent  of  the 
commission  merchants  concerned,  and  for  their  mutual  conven- 
ience, and  that  its  effect  upon  the  riglits  of  their  customers  for 
whom  contracts  of  sale  or  purchase  for  future  delivery  had 
been  made,  was  to  merely  substitute,  in  case  of  a  purchasing 
customer,  the  contract  of  another  customer  for  whom  the  mer- 
chant had  already  made  a  sale,  in  place  of  the  contract  of  the 
third  party  from  whom  he  had  made  the  purchase  in  the  first 
instance,  and  vice  versa. 

The  evidence  thus  offered  was  excluded,  on  the  ground  that 
such  usage  and  custom,  if  it  existed,  was  against  the  policy  of 
the  law  and  void;  and,  as  a  consequence,  that  it  could  not  be 
resorted  to  to  change  or  modify  the  dealings  of  the  parties,  or 
to  justify  the  substitution  by  the  commission  merchant  for  his 
customer,  of  one  contract  for  another.  The  question  of  the 
validity  and  legality  of  such  usage  or  custom  was  thus  direct- 
ly presented,  and  in  holding  that  the  court  below  erred  in 
excluding  the  evidence  offered,  we  necessarily  decided  tliat  the 
usage  or  custom  which  such  evidence  tended  to  establish,  was, 
if  proved,  valid  and  binding  on  the  defendant. 

On  the  last  trial,  the  court  below  followed  the  decision  of 
this  court  to  the  extent  of  allo\vWig  the  evidence  previously 
excluded  to  be  introduced,  but  in  his  charge  to  the  jury,  the 
learned  judge  held,  in  effect,  that  the  custom  or  usage  which 
such  evidence  tended  to  establish  was  utterly  void ;  and  by 
directing  the  jury  to  find  a  verdict  for  the  defendant,  he 
entirely  excluded  said  evidence  from  their  consideration. 

As  our  judicial  system  is  organized,  a  decision  of  an  appel- 
late court  must  necessarily  be  binding  upon  and  control  the 
action  of  the  court  from  which  the  appeal  is  taken,  so  far,  at 
least,  as  concerns  the  particular  case  in  which  the  decision  is 
rendered.  Such  decision  becomes  the  law  of  the  case,  and  roust 
control  the  parties  through  the  whole  subsequent  progress  of 
the  litigation,  at  least  until  the  facts  appearing  in  the  evidence 
are  so  far  changed  as  to  invoke  the  application  of  legal  prin- 


FiEST  DiSTEicrr — March  Term,  1880,       331 

Oldershaw  y.  Knoles. 

ciples  wliicli  were  inapplicable  to  the  case  at  the  time  the  decis- 
ion was  rendered.  This  rule  follows  from  the  necessary  subor- 
dination to  the  appellate  court  of  the  court  from  which  the 
appeal  is  taken,  and  it  maj  also  be  observed  that  the  17th  sec- 
tion of  the  act  establishing  this  court,  by  necessary  implication, 
if  not  in  express  terms,  makes  the  opinions  of  the  court  of 
binding  authority  in  the  causes  in  which  they  are  given. 

A  decision  of  this  court  may  be  set  aside  here  on  re-hea:ring, 
where  such  re-hearing  is  applied  for  within  the  time  and  in 
the  manner  prescribed  by  our  rules,  or  it  may  be  reversed  by 
the  Supreme  Court  on  appeal  or  writ  of  error,  but  until  it  is 
vacated  in  one  of  these  modes,  the  legal  principles  thereby  es- 
tablished are,  as  between  the  parties,  res  ddjudicata^  and  are 
binding  upon  them,  both  in  this  court  and  in  the  court  below. 
It  certainly,  then,  is  not  within  the  province  of  the  subordinate 
tribunal  to  overrule  or  disregard  them. 

Bnt  even  if  the  validit}'  of  the  custom  or  usage  established 
by  the  evidence  were  an  open  question  in  this  case,  we  are 
still  of  riie  opinion  that  it  is  valid.  We  need  not  here  repeat 
the  line  of  argument  in  support  of  this  view  adopted  in  our 
former  opinion.  AVe  merely  refer  to  it  as  still  expressive 
of  our  views  after  having  heard  the  entire  question  ably  and 
elaborately  re-argued. 

It  is  urged,  however,  that  even  conceding  the  validity  of  a 
custom  authorizing  a  commission  merchant,  on  making  clear- 
ances or  settlements  with  other  members  of  the  Board  of  Trade, 
to  substitute  with  his  customer,  in  place  of  fhe  contract  can- 
celled by  the  settlement,  another  contract  identical  in  terms,  pre- 
viously made  by  him  for  another  customer,  the  contracts  sought 
to  be  substituted  in  the  present  case  were  not  identical  in  point 
of  price  with  the  contracts  cancelled,  and  for  that  reason  could 
not  be  80  substituted. 

It  should  be  observed  that  according  to  the  custom  in  ques- 
tion a  commission  merchant  can  be  a  party  to  such  clearance  or 
settlement  only  when  he  appears  in  one  contract  as  a  purchaser 
and  in  another  as  a  vendor  of  the  same  amount  of  a  particular 
commodity  for  the  same  delivery.  If  he  is  dealing  as  a  com- 
mission merchant  solely,  and  not  on  his  own  account,  as  ap- 
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pears  to  have  been  the  case  with  the  plaintiffs,  he  mnst  have 
made  a  contract  of  purchase  for  one  customer,  and  a  contract 
for  the  sale  of  the  same  amoimt,  for  tlie  same  or  some  other 
customer,  both  for  the  same  delivery.  The  contracts  must  nee- 
c  sarily  be  identical  in  terms  in  all  respects  except  as  to  price. 
But  the  evidence  shows  that  by  the  process  of  settlement  this 
difference,  if  anj'  exists,  is  provided  for  and  compensated.  For 
example:  if  a  dealer  has  made  for  A,  one  of  his  customers,  a 
contract  to  sell  5,000  bushels  of  wheat  at  $1  per  bushel,  and 
for  B,  another  customer;  a  contract  to  purchase  the  same  amount 
at  95  cents  per  busliel,  he  collects  on  the  settlement  the  dif- 
ference between  tJiese  two  prices,  and  passes  the  same  to  the 
credit  of  A,  thns  reducing  the  amount.  A  will  thereafter  be 
entitled  to  receive  for  his  grain  ninety- five  cents  per  bushel  the 
precise  amount  B  has  contracted  to  pay.  The  process  of  settle- 
ment merely  releases  the  dealer  from  his  liability  to  other  mem- 
bers of  the  board,  and  brings  together  two  of  his  customers,  a 
seller  and  a  buyer,  and  makes  them  parties  to  one  contract. 

It  may  be  proper  for  us  to  say  in  conclusion,  that  certain  evi- 
dence was  introduced  at  the  trial  on  behalf  of  the  defendant, 
which,  if  the  jury  had  been  permitted  to  pass  upon  it  and  had 
been  satisfied  of  its  truth,  might  have  warranted  them  in  find- 
ing the  verdict  which  was  found.     The  evidence  we  refer  to 
tended  to  show  that  on  the  evening  of  the  20th  day  of  Febru- 
ary, 1877,  the  defendant  had  an  interview  with  one  of  tlie 
plaintiffs  in  Chicago,  at  which  the  defendant  was  required  to 
advance  the  additional  sum  of  $2,000  as  margins  on  the  pur- 
chases the  plaintiffs  had  made  for  him;  and  as  the  defendant  did 
not  have  the  money  at  hand,  it  was  agreed  that  he  should  take  the 
train  that  evening  for  Jacksonville,  111.,  where  he  resided,  and  try 
to  raise  the  money;  that  if  he  succeeded  in  raising  it,  he  was  to 
return  to  Chicac^o  the  next  day,  by  a  train  which  usually  arrived 
at  about  four  o'clock  p.  m.,  but  that  if  he  failed  he  was  to  tele- 
graph, and  that  the  plaintifis  would  not  sell  out  his  lard  until 
they  heard  from  him;  that  the  defendant  accordingly  returned 
t)  Jacksonville  that  night,  and  the  next  morning  succeeded  in 
raisinir  the  monev,  and  returned  with  it  to  Chicao:o  bv  the  train 
agreed  upon.     It  appears  tliat  a  little  before  one  o'cl  ck  p.  m. 
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of  tlie  21st,  and  several  hours  before  tlie  train  on  whicli  'li) 
defendant  was  to  return  from  Jacksonville  could  arrive,  the 
plaintiffs,  without  hearing  from  the  defendant,  sold  out  his 
lard  for  want  of  sufficient  margins. 

The  plaintiff  with  whom  the  defendant  had  said  interview 
testifies,  however,  that  the  defendant  agreed  to  telegraph  from 
Jacksonville  in  the  morning  whether  he  succeeded  in  raising 
the  money  or  not,  and  in  this  respect  the  evidence  is  conflict- 
ing. It  appears  that  plaintiff  sent  him  one  or  more  dispatches, 
inquiring  wliether  he  had  raised  the  money,  and  failing  to  get 
any  response,  sold  out  the  lard. 

Can  it  be  doubted,  that  if  the  arrangement  upon  which  the  de- 
fendant went  to  Jacksonville  is  correctly  stated  in  the  defen- 
dants' testimony,  the  plaintiffs  had  no  right  to  sell  out  the 
lard  until  suiBcient  time  had  elasped  for  the  defendant  to  re- 
turn with  the  money,  or  until  the  receipt  of  a  telegram  announ- 
cing his  inability  to  raise  it?  Whatever  may  have  been  the 
plaintiffs' rights  by  virtue  of  the  rules  or  usages  of  the  Board 
of  Trade  in  the  absence  of  an  express  contract,  such  rules  and 
usages  cannot  prevail  as  against  such  contract. 

But  whether  the  arrangement  upon  which  the  defendant 
went  to  Jacksonville  is  correctly  stated  in  his  testimony,  or  in 
tfiat  of  the  plaintiffs,  was  a  question  for  the  jury,  and  they  should 
have  been  permitted  to  pass  upon  it.  As  the  instruction  of 
the  court  withdrew  from  their  consideration  this  and  all  other 
controverted  questions  of  fact,  the  testimony  thus  withdrawn 
cjinnot   be  resorted  to  in  support  of  the  verdict. 

For  the  error  in  the  instruction  to  the  jury,  the  judgment 
will  be  reversed  and  the  cause  remanded  for  further  proceed- 
ings, not  inconsistent  with  this  opinion. 

Judgment  reversed. 
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Henry  T.  Eames  et  al. 

V. 

John  B.  Mayo,  Assignee,  etc. 

3^  ^^  1.    Assionmekt  for  benefit  op  creditors— Estate  of  assignee,— 

An  as8i{^ee  to  whom  property  is  assigned  for  the  benefit  of  creditors,  takes 
it  subject  to  all  liens  to  which  it  is  liable.  He  receives  it  on  a  naked  trust, 
ancoupled  with  an  interest. 

2.  Landlord's  lien — Distraint. — ^Where  by  the  terms  of  the  lease  the 
landlord  had  a  first  lien  upon  the  property  of  the  tenant,  as  security  for  pay- 
ment of  the  rent,  an  assignee  of  such  tenant  to  pay  debts,  takes  the  property 
subject  to  the  lien  of  the  landlord,  and  it  makes  no  difference  whether  the 
a88ignment  took  place  before  or  after  a  distraint  upon  the  property  by  the 
landlord;  his  right  to  the  property  under  his  lien  is  not  affected  by  the  as- 
signment. 

Appeal  from  the  County  Court  of  Cook  cotintv;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding.     Opinion  filed  May  25, 

1880. 

May  1, 1878,  Eames  demised  to  Gustorf  &  Company  certain 
premises  situated  in  Chicago,  with  engines,  boilers,  etc.,  from 
that  date  to  April  1,  1879,  for  the  rent  of  $1300,  payable  in 
monthly  payments  of  $108.33  on  the  first  day  of  each  month. 
Gustorf  &  Co.  entered  into  occupation  under  the  lease,  which 
gave  Eames,  in  express  terms  a  first  and  valid  lien  upon  all  the 
goods  and  chattels  of  lessees  as  security  for  the  rent,  and  the 
right  to  distrain  for  rent  accruing  and  unpaid.  January  20, 
1879,  two  months  rent  being  due  and  unpaid,  Eames  issued  his 
distress  warrant  in  due  form  to  Ditto,  a  constable,  who,  on  the 
next  morning,  between  9  and  10  o'clock,  levied  the  same  upon 
the  goods  and  chattels  in  question  then  being  on  the  demised 
premises  and  in  possession  of  Gustorf  &  Co.,  and  put  a  custo- 
dian in  possession.  On  the  same  morning  Gustorf  &  Co. 
made  a  voluntary  assignment  of  their  property  (including  that 
in  question)  to  Mayo,  under  the  statute,  and  .filed  the  same  for 
record  in  the  recorder's  oflice  of  Cook  county,  also  with  the 
clerk  of  the  county  court;  and  after  the  levy  of  the  distress 
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warrant,  Mayo,  the  assignee,  came  to  the  demised  premises  and 
assumed  possession  of  the  goods  in  question,  and  afterwards 
forcibly  excluded  the  custodian  under  the  distress  proceedings, 
and,  making  a  demand  for  the  possession,  Mayo  bronght  re- 
plevin in  the  cepit  agaijist  Eames  and  Ditto,  for  the  goods  in 
question,  taking  them  under  the  writ.  The  defendant  pleaded 
fwn-cepit/  property  in  defendant  Eames,  and  avowed  under 
distress  for  rent.  Plaintiff,  to  plea  of  property,  replied  prop- 
erty in  himself;  to  the  avowry,  pleaded  no  rent  in  arrear. 
Upon  the  trial  plaintiff  proved  the  assignment  by  Gustorf  & 
Co.  to  him  January  21,  1879,  and  the  recording  of  the  deed, 
also  the  taking  possession  of  the  goods  in  question;  but  it 
was  shown  for  the  defense,  the  making  of  the  lease,  occupation 
thereunder,  two  months  rent  in  arrear,  the  issuing  of  ihe  die- 
tress  warrant  by  Eames  January  20,  and  delivering  it  to  the 
constable  on  that  day;  the  levying  thereof  on  the  morning  of 
the  21st,  before  Mayo  came  to  take  possession.  The  court  in- 
structed the  jury  in  substance  on  behalf  of  plaintiff,  that  if 
the  assignment  of  Gustorf  &  Company  to  Mayo  was  in  fact 
made  and  the  deed  accepted  and  recorded  before  the  levy  under 
the  distress  warrant,  and  Eames  distrained  and  took  possession 
of  the  goods  after  the  making,  acceptance  and  recording  of  the 
deed  of  assignment,  the  plaintiff  was  entitled  to  recover.  The 
jury  found  the  issues  for  the  plaintiff,  and  property  in  plain- 
tiff. The  court,  overruling  defendant's  motion  for  a  new  trial, 
gave  judgment  on  the  verdict,  and  the  defendants  bring  the 
case  here  by  appeal. 

Mr.  Charles  H.  Ferry,  for  appellants;  that  under  an  as- 
fiignnient  for  the  benefit  of  creditors,  there  must  be  a  change 
in  possession  of  the  property,  cited  Burrill  on  Assignments, 
361:  Thornton  v.  Davenport,  1  Scam.  296;  Thompson  v.  Yeck, 
21  111.73;  William  v.  Kozier,  111.  Syn.  Rep. 

The  assignee  takes  subject  to  all  Hens  existing  against  the 
property:  Burrill  on  Assignments,  598;  Iladden  v.  Knicker- 
bocker, 70  111.  677;  O'Hara  v.  Jones,  46  111.  288;  Mellen's  App. 
33  Pa.  St.  121;  McCagg  v.  Woodman,  28  111.  84;  Talcott  v. 
Dudley,  4  Scam.  428;  Gibbon  v.  Warden,  14  Wall.  244;  In  re 
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Griffith,  1  Lowell,  431;  Windsor  v.  McLellan,  2  Story,  493; 
Potter  V.  Coggeshall,  6  N.  B.  R  10. 

Placing  a  custodian  in  charge  was  a  sufficient  levy  of  the 
distress  warrant,  the  property  being  heavy  articles  difficult  to 
move:  Freeman  on  Executions,  422;  Drake  on  Attachments, 
323;  Ilemenway  v.  Wheeler,  14  Peck,  408;  Bond  v.  Willet,  1 
Abbott,  165. 

The  landlord  had  a  valid  lien  by  virtue  of  the  provision  in 
the  lease:  O'llara  v.  Jones,  46  111.  288;  Hadden  v.  Knicker- 
bocker, 70  111.  677;  McClean  v.  Klein,  3  Dillon,  113;  Mead  v. 
Thompson,  78  111.  62;  Prettyman  v.  Unland,  77  III.  206;  Hun- 
ter v.  Whitfield,  89  111.  232;  McCaffrey  v.  Woodin,  65  N.  Y. 
459;  Wisner  v.  Ocumpagh,  71  K".  Y.  113;  Greenebaum  v. 
Wheelei,  90  111.  298;  Griffin  v.  Wertz,  2  Bradwell,  487;  Gro- 
ton  Mfg.  Co.  v.  Gardiner,  11  R  I.  626. 

Mr.  Henry  M.  Bacon,  for  appellee;  that  tlie  clause  in  the 
lease  as  to  a  lien,  conveys  no  estate  in  the  property,  cited  Mc- 
Lean V.  Klein,  3  Dillon,  114;  Holmes  v.  Ilall,  8  Mich.  66; 
Dalton  V.  Landahn,  27  Mich.  529;  Brownell  v.  Hawkins,  4 
Barb.  491;  Milliman  v.  Neher,  20  Barb.  37. 

The  provision  in  the  lease  would  be  invalid  as  to  after  ac- 
quired property:  Hunt  v.  Bullock,  23  111.  325;  Titus  v.  Mabee, 
25  111.  257;  Cook  v.  Corthill,  11  R  I.  482. 

The  interest  conveyed  by  the  lease  was  purely  equitable: 
Butt  v.  Ellett,  19  Wall.  544;  Smithurst  v.  Edwards,  13  X.  Y. 
Eq.  408. 

Plaintiff  having  shown  a  legal  title,  it  will  prevail  over  any 
equitable  title  set  up  by  defendant's  plea:  Wells  on  Keplevin, 
§  105;  licese  v.  Harris,  27  Ala.  306;  Heyland  v.  Badger,  35 
Gal.'  404. 

The  title  to  the  property  rests  in  the  assignee  upon  the  exe- 
cution and  recording  of  the  deed  of  assignment:  Eev.  Stat. 
1874,  Cliti]).  10a,  §§  1,  3;  Burrill  on  Assignments,  §  276;  Hen- 
derson  v.  Downing,  24  Miss.  114;  Mitchell  v.  Witlock,  2 
Watts  &  Scrg.  253;  Fitler  v.  Maitland,  5  Watts  &  Serg.  307; 
Dallam  v.  Fitler,  6  Watts  &  Serg.  323;  Klapps  v.  Sliirk,  13 
Pa.  St.  589. 
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As  to  what  constitutes  a  proper  levy:  Minor  v.  Herriford, 
25  111.  344;  Davidson  v.  Waldron,  31  111.  120;  Taylor's  Land, 
and  Ten.  §  582. 

A  levy  cannot  be  made  after  deed  filed:  Wilson  v.  Pearson, 
20  111.  81;  Myers  v.  Kinzie,  26  111.  36;  Kimball  v.  Mulliem, 
15  111.  205. 

McAllister,  J.     If  the  fact  were  material  in  tlie  decision 
of  this  case,  we  shoald  say  that  the  clear  preponderance  of  the 
evidence  is  to  the  effect  that  the  distress  warrant  issued  by 
Eames,  the  landlord,  for  rent  in  arrear  from  his  tenants,  Gm- 
torf  &  Co.,  was  levied  before  any  possession  was  attempted  to 
be  taken  of  the  goods  and  chattels  in  question  by  Mayo,  the 
assignee  of  Gustorf  &  Co.,  under  the  voluntary  assignment 
made  on  the  same  day  by  the  latter  to  him.     In  Dod  v.  Mon- 
ger, 6  Mod.  215,  it  was  declared  as  law  by  Lord  Holt,  that  if  a 
landlord  come  into  a  house  and  seize  upon  some  goods  as  a 
distress  in  the  name  of  all  the  goods  in  the  house,  that  will  be 
a  good  seizure  of  all.    Taylor  says:  "  When  a  landlord  makes 
a  distress,  he  may  seize  upon  any  article  in  the  name  of  all  the 
goods  in  the  house;  and  a  declaration  by  him  that  nothing 
should  be  removed  until  his  rent  was  paid,  has  been  held  suffi- 
cient to  authorize  him  to  follow  an  article  which  has  been  re- 
moved."   Taylor  on  Landlord  and  Ten.  Sec.  578.     Hero  the  ar- 
ticles were  nearly  all  ponderous.     Each  one  was  looked  at  and 
listed,  and  the  seizure  of  all  was  openly  declared.     This  was 
all  that  reasonably  could  have  been  done,  under  the  circum- 
stances, and  we  are  of  opinion  it  constitutes  a  sufficient  seizure 
by  the  landlord  as  for  a  distress. 

But  the  evidence  fails  to  show  by  a  clear  preponderance  that 
this  seizure  was  before  the  deed  of  assignment  from  Gustorf  & 
Co.  to  Mayo,  for  the  benefit  of  the  creditors  of  the  former, 
was  filed  for  record;  and  the  court  below  directed  the  jury  that 
if  it  was  not  made  before  the  deed  of  assignment  was  filed  for 
record,  then  such  seizure  was  inoperative  as  against  the  rights 
of  Mayo,  under  the  assignment.  This  proposition  is  clearly 
embodied  in  the  instructions  given  by  the  court  to  the  jury  on 
behalf  of  Mayo,  the  plaintiff  below,  and  by  the  argument  in  his 
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behalf  here.  It  seems  to  be  based  upon  a  supposed  effect  of 
the  statute  approved  May  22, 1877,  concerning  voluntary  as- 
signments. 

Although   the  first  section  of  that  act  requires  all  such 
assignments  to  be  duly  acknowledged   and  recorded  in  the 
county  where  the  person  or  persons  making  the  same  reside, 
or  where  the  business  in  respect  of  which  the  same  is  made 
has  been  carried  on,  yet  the  most  careful  scrutiny  of  all  its 
provisions  will  fail  to  discover  any  declaration  contained  in 
the  act  as  to  the  effect  of  recording  such  deed,  or  anything 
from  which  an  intent  may  be  inferred  that  the  assignee  should 
be  regarded  as  a  hona  fide  purchaser  for  value,  or  otherwise 
than  as  a  trustee — ^a  mere  volunteer,  taking  the  property  sub- 
ject to  all  liens  to  which  it  was  liable  when  the  assignment 
was  made.     That  there  was  no  intention  to  change  the  char- 
acter or  position  of  such  assignee  from  what  the  Supreme 
Court  had  declared  it  to  be  before  that  act  was  passed,  is  mani- 
fest from  the  provisions  of  the  eleventh  section,  which  express- 
ly declare  that  his  power  of  disposition  of  the  property  of  tlie 
trust  estate  shall  be  only  such  as  the  assignor  possessed  at  the 
time  the  assignment  was  made,  except  as  to  real  estate,  public 
notice  being  required  as  to  that. 

In  O'Hara  v.  Jones,  46  111.  288,  which  was  a  case  where  tlie 
landlord  distrained  after  a  voluntary  assignment  had  been 
made  by  the  tenant,  and  the  assignee  was  in  possession  on  the 
demised  premises,  the  court,  after  announcing  the  rule  that 
at  common  law  the  landlord  had  a  lien  on  the  goods  of  his 
tenant  on  the  demised  premises,  said :  "  The  rule  of  law  is  well 
settled  that  an  assignee,  to  whom  property  is  transferred  for 
the  payment  of  the  assignor's  debts,  takes  it  as  a  volunteer, 
subject  to  all  liens  to  which  it  is  then  liable.  He  pays  noth- 
ing for  it,  but  receives  it  on  a  naked  trust,  uncoupled  with  an 
interest,  and  simply  holds  it  to  be  applied  on  the  trusts  to 
which  the  property  has  been  appropriated.  If  liens  exist  up- 
on the  property  when  the  assignment  is  made,  they  must  be 
first  discharged  in  the  order  of  their  priority,  and  the  reinaia- 
der,  thus  freed  from  the  liens,  must  then  be  applied  according 
to  the  trusts,  as  declared  in  the  deed  of  assignment.  Suck  ^ 
trustee  is  not  a  hona  fide  purchaser." 
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This  case  recognizes  the  doctrine  that  by  the  common  law 
the  landlord  has  a  lien  on  the  tenant's  goods  and  chattels  while 
they  remain  on  the  demised  premises,  which  is  re-aflirmed  in 
Hadden  v.  Knickerbocker,  70  111.  677,  but  its  correctness  has 
been  questioned. 

In  Williams  v.  Leper,  3  Burrows,  1886,  Taylor,  a  tenant  to 
the  plaintiff,  being  in  arrears  £45  for  rent,  and  insolvent,  con- 
veyed all  his   effects  for  the  benefit  of  his  creditors.      The 
assignees   employed  Leper,  the   defendant,  as    a   broker,  to 
sell  the  effects,  and  he  accordingly  advertised  them  for  sale. 
On  the  morning  of  the  sale,  Williams,  the  landlord,  came  to 
distrain  the  goods  in  the  house.     Leper,  having  notice  of  such 
intention,  promised  to  pay  said  arrears  of  rent  if  Williams 
would  desist  from  distraining,  and  he  thereupon  did  desist. 
Leper  refusing  to  pay,  suit  was  brought  on  the  promise.     At 
the  trial  there  was  a  verdict  for  plaintiff,  and  on  motion  to  set 
it  aside,  it  was  urged  that  the*  promise  was  void  for  not  being 
made  in  writincr.     Lord  Mansfield  said:  "The  landlord  had  a 
legal  pledge.    He  enters  to  distrain ;  he  has  the  pledge  in  his  cus- 
tody.    The  defendant  agrees  that  the  goods  shall  be  sold,  a  nd 
the  plaintiff  paid  in  the  first  place.     The  goods  are  the* fund. 
The  question  is  not  between  Taylor  and  the  plaintiff.     The 
plaintiff  had  a  lien  upon  the  goods.     Leper  was  a  trustee  for 
all  the  creditors,  and  was  obliged  to  pay  the  landlord,  who  had 
the  prior  lien." 

In  jfi'a?  fHirte  Grove,  1  Atk.  104,  Lord  Ilardwicke  clearly 
recognizes  a  landlord's  claim  for  rent  as  a  legal  lien,  and  in 
Ex  parte  Plummer  lb.  103,  he  held  that,  after  a  commission 
of  bankruptcy  was  taken  oiit,  and  the  messenger  in  possession, 
the  landlord  might  distrain  for  his  whole  rent,  not  only  aftt^r 
assignment,  but  even  after  a  sale  by  the  assignees,  if  the  goods 
are  nr  t  removed  from  but  remain  upon  the  demised  premises. 
So,  also,  is  the  landlord's  lien  for  rent  in  arrear,  while  the 
goods  remain  on  the  demised  premises  recognized  and  afiirmed 
by  Buller,  J.,  in  Buckley  v.  Taylor,  2  T.  R  600.  It  is  not  very 
probable  that  all  these  three  eminent  judges  of  the  Engli.-^h 
bench  were  mistaken  as  to  a  common  law  question  so  frequently 
lK?fore  the  courts  of  that  country.     And  Taylor,  a  modern  au- 
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thor  of  rare  accuracy,  speaking  upon  this  subject,  says:  "  Kent 
is  a  lien  upon  the  tenant's  goods,  so  long  as  they  remain  on  the 
demised  premises;  and  at  common  law  the  right  was  gone  the 
moment  they  were  removed,  for  the  landlord  had  parted  with 
his  lien ;  possession,  or  what  is  equivalent  to  possession,  being 
necessary  to  the  existence  of  a  lien."  Taylor's  Land,  and  T. 
Sec.  677. 

The  goods  remaining  on  the  premises,  to  which  the  landlord 
has  a  right  of  entry  when  rent  is  in  arrear,  is  equivalent  to  a 
pledge  in  possession,  and  that  is  what  Lord  Mansfield  meant 
in  giving  judgment  in  Williams  v.  Leper,  supra. 

The  term  of  Gustorf  &  Co.  not  having  expired,  rent  being 
in  arrear,  and  the  goods  remaining  on  the  demised  premises, 
Eames  had  a  lien  upon  and  right  to  distrain  them,  although 
the  voluntary  assignment  by  the  tenants  to  Mayo  had  been  exe- 
cuted, accepted  and  recorded  before  the  seizure  on  the  distress 
warrant,  on  the  ground  that  there  was  a  common  law  lien — a 
legal  lien,  as  Lord  Hardwicke  called  it,  in  favor  of  the  landlord, 
and  Mayo's  rights  under  the  assignment  being  only  those  of  a 
volunteer,  they  were  subordinate  to  such  legal  lien  of  the 
landlord.  Aside  from  that,  the  lien  created  by  an  express 
covenant  in  tlie  lease  between  Eames  and  Gustorf  &  Co.,  was 
valid  in  equity  as  between  Eames  and  such  volunteer.  Legard 
V.  Hodges,  1  Vesey,  Jr.  478;  Kellum  v.  City  of  St.  Louis, 
Sup.  Ct.  United  States,  Oct.  T.  1879,  unreported.  According 
to  these  authorities,  the  personal  property  on  the  demised 
premises  would,  by  virtue  of  the  provisions  in  the  lease  giving 
the  lessor  a  first  valid  lien  as  security  for  the  rent,  be  rt^garded 
as  a  trust  estate  in  the  hands  of  Mayo  as  respects  the  rent  in 
arrear.  » 

The  instructions  of  the  court  were  erroneous,  upon  the  g)round 
that  Eames  had  the  legal  right  to  distrain,  the  goods  beii^g  on 
the  demised  premises,  regardless  of  the  question  whether  the 
the  deed  of  assignment  was  first  recorded.  The  judgmeiU  of 
the  court  below  will  be  reversed  and  the  cause  remanded. 

Beversed  and  remandel 
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John  J.  Curran  et  al. 

V. 

Mary  Bernard, 

Sale — Chakob  op  possession. — A  purchaser  of  personal  property,  in 
order  to  acquire  title  as  against  creditors  of  the  vendor,  must  reduce  it  to 
actual  possession  before  their  rights  attach.  Where  the  property  is  capable 
of  being  removed,  there  must  be  a  real  and  permanent  delivery  and  chantre 
of  possession,  to  enable  the  purchaser  to  hold  the  property  against  an  officer 
levying  an  execution  in  favor  of  a  creditor  of  the  vendor. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding.  Opinion  filed  May  25, 
1880. 

This  was  an  action  of  replevin  brought  by  Mary  Bernard, 
against  John  J.  Curran,  Charles  Kern  and  Homer  B.  Galpin, 
to  recover  possession  of  a  horse,  harness  and  buggy,  claimed  by 
the  plaintiff  as  her  property.  The  suit  was  commenced  before 
a  justice  of  the  peace  of  Cook  county,  where  judgment  was 
rendered  for  the  defendants.  In  the  County  Court  of  Cook 
county,  where  the  cause  was  taken  by  appeal,  two  trials  have 
been  had,  each  resulting  in  a  verdict,  finding  the  issues  for  the 
plaintiff,  and  also  finding  the  right  of  property  to  be  in  her. 
Tlie  first  of  said  verdicts  was  set  aside  by  the  court  on  motion 
of  the  defendants,  but  the  court  denied  the  defendants'  motion 
lor  a  new  trial  after  the  second  verdict,  and  rendered  judgment 
on  said  verdict  for  the  plaintiff,  adjudging  the  right  of  property 
to  be  in  her,  and  for  costs.  ^ 

The  facts  disclosed  by  the  record  are  substantially  as  follows: 
On  the  16th  day  of  October,  1878,  said  Curran  recovered  a 
judgment  against  the  firm  of  Witmer  &  Bernard,  and  on  the 
same  day  caused  an  execution  to  be  issued  thereon  and  placed 
in  the  hands  of  said  Kern,  then  sheriff  of  Cook  county.  Said 
H^itmer  &  Bernard  were  then  carrying  on  a  furniture  manu- 
factory in  Chicago,  and  were  using  in  their  business  the  horse, 
buggy  and  harness  in  question.      Several  months  before,  said 
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horse  bad  been  boarded  at  said  Curran's  livery  stable,  and  there 
is  no  dispute  that  at  that  time  the  property  in  question  be- 
longed to  Witmer  and  Bernard.  On  November  1,  1878,  de- 
fendant Galpin,  as  deputy  sheriff,  levied  said  execution  upon 
said  horse,  harness  and  buggy,  and  thereupon  the  plaintiff 
brought  this  suit,  claiming  title  to  said  property  by  virtue  of 
a  bill  of  sale  from  said  Witmer  &  Bernard  to  her,  dated  August 
1,  1878. 

The  circumstances  of  the  execution  of  said  bill  of  sale  were 
these:  The  plaintiff  at  the  time  had  been  working  for  Ber- 
nard, of  the  firm  of  Witmer  &  Bernard,  as  his  housekeeper, 
for  some  nine  or  ten  months,  at  $2.50  per  week.  She  had  then 
received  very  little  money  on  account  of  her  wages,  and  Ber- 
nard, on  being  applied  to  by  her  for  money,  told  her  that  he 
could  not  spare" any  money  from  his  business,  but  that  if  Wit- 
mer was  willing,  he  would  give  her  a  bill  of  sale  of  the  horse, 
buggy  and  harness.  To  this  she  consented,  and  a  bill  of  sale 
was  accordingly  drawn  up  and  signed  by  both  Bernard  and 
Witmer,  and  brought  home  to  the  plaintiff  by  Bernard.  At 
that  time  the  horse,  buggy  and  harness  were  being  used  daily 
by  Witmer  &  Bernard  in  their  business,  and  at  night  Bernard 
was  in  the  habit  of  bringing  them  home  with  iiim  and  of  keeping 
them  in  his  own  bam,  and  in  his  personal  possession.  On  the 
occasion  in  question  he  brought  them  home  as  usual,  hitched 
them  outside,  and  took  the  bill  of  sale  into  the  house  and 
handed  it  to  the  plaintiff,  saying  that  he  had  brought  her  horse, 
buggy  and  harness,  and  that  the  paper  he  handed  her  was  tlie 
bill  of  sale  of  the  same  to  her.  She  read  the  paper  over  and 
then  handed  it  back  to  Bernard,  telling  him  to  put  it  in  a  safe 
place,  as  she  might  lose  it;  and  he  put  it  in  his  pocket,  and  after- 
wards took  it  to  his  office  and  deposited  it  in  his  safe.  Tlie 
plaintiff  then  directed  Bernard  to  put  the  horse,  buggy  and  har- 
ness in  the  barn,  which  he  accordingly  did,  and  afterwards,  in 
the  course  of  the  evening,  it  was  agreed  between  them  tliat  he 
should  stable  and  take  care  of  the  property  and  feed  the  horse 
for  the  use  of  the  same,  until  she  could  dispose  of  it.  Under 
tliia  arrangement,  the  property  remained  in  tlie  custody  of 
Bernard,  or  of  his  firm,  until  it  was  taken  on  Curran's  exe- 
cution. 
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It  appears  from  the  testimony  of  both  the  plaintiff  and  said 
Bernard,  that  the  plaintiff  never  took  the  property  or  did  any- 
thing with  it,  and  that  it  remained  in  all  respects  the  same  as 
it  was  before  the  execution  of  the  bill  of  sale;  that  "Witnier  & 
Bernard  continued  to  use  it  in  their  business  precisely  as  they 
had  previously  done,  and  that  neither  the  plaintiff,  Bernard,  or 
the  firm  used  the  property  or  treated  it  in  any  respect  differ- 
ently from  what  they  did  before  the  sale. 

Mr.  Pliny  B.  Smith,  for  appellants;  that  there  was  no  suffi- 
cient delivery,  cited  Thompson  v.  Yeck,  21  111.  73;  Lewis  v,' 
Swift,  64  111.  436;  Thompson  v.  Wilhite,  81  111.  356;  Ticknor 
V.  McLellan,  84  111.  471 ;  Allen  v.  Carr,  85  111.  388. 

Bailey,  P.  J.  It  is  a  well  settled  rule  of  law  that  a  purcha- 
ser of  personal  property,  in  order  to  acquire  title  as  against 
creditors  of  the  vendor,  or  purchasers  without  notice,  must  re- 
dace  it  to  actual  possession  before  their  rights  attach.  Lewis  v. 
Swift,  54  111.  436;  Broad  well  v.  Howard,  77  Id.  305;  Corgan 
V.  Frew,  39  Id.  31;  Lefever  v.  Mires,  81  Id.  456;  Richardson 
V.  Hardin,  88  Id.  124.  "Where  the  property  is  of  such  charac- 
ter as  to  be  capable  of  being  removed,  there  must  be  a  real  and 
permanent  delivery  and  change  of  possession,  to  enable  the 
purchaser  to  hold  the  property  against  an  officer  levying  an 
execution  upon  it  for  the  debt  of  the  vendor.  And  if  the  prop- 
erty is  permitted  to  remain  with  the  vendor,  the  sale  will  be 
deemed  fraudulent  in  law  as  to  creditors  and  subsequent  pur- 
chasers, although  it  may  have  been  made  in  good  faith  and  for 
an  adequate  consideration.  Allen  v.  Carr,  85  111.  388;  Ticknor 
V.  McClelland,  84  Id.  471;  Thompson  v.  Wilhite,  81  Id.  356. 

It  is  clear  that  in  the  present  case,  no  deliver}^  of  possession 
to  the  plaintiff  is  shown  sufficient  to  protect  the  property 
against  Curran's  execution.  She  neither  took  nor  attempted 
to  take  manual  possession.  Instead  of  assuming  charge  of  the 
property  herself,  even  for  the  time  being,  she  directed  Bernard 
to  retain  it  in  his  own  hands,  and  arranged  with  him  to  keep 
and  use  it  until  she  had  an  opportunity  to  dispose  of  it.  The 
possession  thus  continued  with  Bernard  and  his  firm  un- 
changed down  to  the  date  of  the  levy. 
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There  is  no  view  of  the  evidence  we  are  able  to  take  under 
which  the  plaintiff  ought  to  recover.  The  verdict  is  entirely 
unsupported  by  the  evidence,  and  the  judgment  will  therefore 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


City  op  Chicago 

V. 

Senior  L.  Watson. 


1.  Cities  —  Sidewalks. — A  municipal  corporation  is  not  an  insurer 
against  accidents  to  individuals  upon  its  streets  and  sidewalks,  nor  is  it  liable 
for  every  defect  therein,  though  such  defect  may  be  the  cause  of  the  injury 
complained  of. 

2.  CiTT  HELD  ONLY  TO  REASONABLE  DHJOENCB. — A  municipal  corpora- 
tion is  only  bound  to  exercise  reasonable  diligence  in  keeping  its  streets  and 
sidewalks  in  a  reasonably  safe  condition. 

3.  Notice  of  defect. — The  basis  of  the  action  being  negligence,  it  is 
essential  that  the  corporation  should  have  notice  of  the  unsafe  -oondition  of 
the  sidewalk,  or  facts  must  be  shown  from  which  such  notice  may  reasonably 
be  inferred,  or  that  the  officers  of  the  corporation  might,  by  the  exercise  of 
ordinary  care  and  diligence,  have  known  of  its  unsafe  condition. 

4.  Plaintiff  must  not  be  neglioent. — It  must  be  shown,  in,  an  action 
for  an  iivjury  occajsioned  by  a  defective  sidewalk,  that  the  plaintiff,  at  the 
time  the  accident  occurred  was  in  the  exercise  of  ordinary  care  and  diligence 
on  his  part  to  avoid  the  injury. 

5.  Damages. — An  instruction  which  specifies  four  elements  of  damage, 
.  and  in  effect  tells  the  jury  that  if  the  evidence  proves  any  one  of  them,  dam- 
ages may  be  allowed  for  all,  is  erroneous. 

Appeal  from  the  Superior  Conrt  of  Oook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding.    Opinion  filed  May  25, 

1880. 

This  was  an  action  on  the  case  brought  by,  appellee  against 
appellant,  to  recover  damages  for  personal  injury  to  the  former, 
occasioned  by  reason  of  the  latter  having  wrongfully  and  negli- 
gently suffered  the  sidewalk  upon  a  portion  of  Third  Avenue  in 
the  city  of  Chicago,  to  be  and  remain  in  a  bad  and  unsafe  con- 
dition, and  divers  planks  wherewith  such  sidewalk  was  laid,  to 
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be  and  remain  broken  and  unfastened,  by  means  whereof,  etc., 
the  plaintiff  then  and  there  passing  thereon,  tripped,  stumbled 
and  fell,  etc. 

Tliere  was  a  contrariety  of  evidence  as  to  the  condition  of 
such  sidewalk  at  the  time;  and  although  the  accident  occurred 
in  the  night  time,  evidence  was  given  by  the  defendant 
tending  to  show  that  the  place  where  it  was  alleged  to  have 
happened  was  lighted  by  a  street  lamp. 

The  court,  on  behalf  of  the  plaintiff,  gave  to  the  jury  the  fol- 
lowing instructions: 

"  The  jury  are  instructed  that  the  city  of  Chicago  has  con- 
trol of  the  sidewalks  of  the  city,  and  it  is  the  duty  of  the  city 
to  keep  them  in  repair;  and  if  the  jury  believe  from  the  evi- 
dence that  the  sidewalk  in  front  of  the  premises,  number  190 
Third  Avenue,  in  said  city,  was  defective,  and  that  such  defect 
had  existed  before  the  accident  for  such  a  length  of  time  that  by 
the  exercise  of  ordinary  CAre  and  diligence  the  city  might  have 
discovered  and  repaired  the  same,  but  that  it  did  not  do  so,  then 
the  city  would  be  guilty  of  negligence,  and  would  be  liable  for 
any  injury  which  was  the  natural  and  proximate  result  of  such 
negligence. 

"  If  the  jury  believe  from  the  evidence  that  at  the  time  of 
the  accident  there  was  a  hole  in  the  sidewalk  in  front  of  prem- 
ises number  190  Third  Avenue,  in  the  city  of  Chicago,  and  that 
a  reasonable  time  had  elapsed  during  which  the  city,  by  the 
use  of  due  diligence  might  have  learned  of  such  hole  and  have 
repaired  the  same,  but  that  it  failed  to  do  so;  and  if  the  jury 
further  believe  from  the  evidence  that  the  plaintiff  in  the 
evening,  after  dark,  was  walking  with  ordinaiy  care  and  dili- 
gence on  said  sidewalk,  and  had  no  knowledge  of  the  hole  be- 
ing there,  and  did  not  see  it;  and  if  the  jury  further  believe 
from  the  evidence  that  by  reason  of  such  hole  the  plaintiff 
sustained  injuries,  then  the  city  would  be  liable  for  such  inju- 
ries. 

"If  the  jury  under  any  one  of  the  previous  instructions 
find  the  defendant  guilty  in  assessing  the  plaintiff's  damages 
they  may  take  into  consideration  as  proper  elements,  the  loss 
of  time,  expense  incurred  in  being  cured,  pain  and  suffering 
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undergone,  and  permanent  injury,  if  any  of  these  elements 
the  jury  believe  from  the  evidence  the  plaintiff  has  sustained 
or  undergone." 

To  the  giving  of  each  and  all  of  which  instructions  the  de- 
fendant, by  its  counsel,  then  and  there  excepted. 

The  jury  found  the  defendant  guilty,  and  assessed  plain- 
tiff's damage  at  one  thousand  dollars.  The  court,  overruling 
defendant's  motion  for  a  new  trial,  gave  judgment  on  the  ver- 
dict, and  the  defendant  brings  the  case  to  this  court  by  appeal, 
and,  amongst  other  things,  assigns  the  giving  of  said  instruc- 
tions for  error. 

Mr.  B.  M.  Shaffnee,  for  appellee;  that  the  instructions  are 
good,  cited  Chicago  v.  McCarthy,  76  111.  602;  Elgin  v.  Een- 
wick,  86  111.  498. 

Where  the  instructions  taken  as  a  whole,  state  the  law  ac- 
curately, an  omission  in  one  that  is  supplied  in  another  is  no 
error:  Van  Buskirk  v.  Day,  32  111.  260;  Morgan  v.  Peet,  33 
111.  281;  Yundt  v.  Hartrunft,  41  111.  9;  Town  of  Vinegar  Hill 
V.  Busson,  42  111.  45;  111.  Cent.  R.  R.  Co.  v.  Swearingen,  47 
111.  206;  Stowell  v.  Beagle,  79  111.  525;  Durham  v,  Goodwin, 
54  111.  469;  Lawrence  v.  Hagerman,  56  111.  68;  Latham  v. 
Eoach,  72  111.  179;  Nor.  Line  Packet  Co.  v.  Binninger,  70  111. 
571;  T.  W.  &  W.  R'y  Co.  v.  Ingraham,  77  Bl.  309. 

A  party  cannot  assign  for  error  that  which  he  himself  has 
asked  the  court  to  do:  Clemson  v.  State  Bank,  1  Scam.  45. 

It  is  not  necessary  that  each  statement  of  an  instruction 
should  be  preceded  with  "  if  you  further  believe  from  the  evi- 
dence": T.  W.  &  W.  R'y  Co,  v.  Lockhart,  71  111.  627;  Belden  v. 
Woodmansee,  81  111.  25;  Gizler  v.  Witzel,  82  Bl.  322. 

Plaintiff  need  not  show  aflSrmatively  that  he  was  using  ordi- 
nary care:  Elgin  v.  Ren  wick,  86  111.  498;  Hutchinson  v.  Col- 
lins, 90  111.  410. 

A  new  trial  will  not  be  granted  for  newly  discovered  evi- 
dence which  is  cumulative  or  impeaching  in  its  nature:  Wriglit 
V.Gould, 73 111.  56;  Kendall  v.  Limberg,  69  111.355;  Knicker- 
bocker Ins.  Co.  V.  Gould,  80  111.  388. 
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Mr.  C.  A.  Knight,  for  appellee;  that  the  first  instruction  for 
plaintiff  is  erroneous,  because  it  leaves  out  the  question  of  con- 
tributory negligence  on  the  part  of  appellee,  cited  C.  B.  &  Q. 
R  R  Co.  V.  Hai-wood,  80  111.  88;  C.  &  A.  R  R  Co.  v.  Mock,  72 
IlhUl;  C.&A.RR  Co.  V.Murray,  62  111.326;  C.B.&Q.R 
R.  Co.  V.  Griffin,  68  111.  499;  Wabash  R'y  Co.  v.  Harks,  91 
HI.  408. 

Instructions  vrhich  assume  to  be  complete,  must  state  all  the 
facts  which  under  the  law  entitle  a  party  to  recover:  St.  L.  & 
S.  E.  Ry  Co.  V.  Butz,  72-111.  256;  Evans  v.  George,  80  111.  51; 
Cushman  v.  Cogswell,  86  111.  62;  Ogden  v.  Kirby,79  111.  556. 

It  was  incumbent  upon  appellee  to  show  no  want  of  care  on 
his  part:  C.  B.  &  Q.  R  R  Co.  v.  Van  Patten,  64  111.  510;  R  R 
I.  &  St.  L.  R  R  Co.  V.  Coultas,  67  111.  398;  C.  B.  &  Q.  R  R  Co. 
V.Lee,  68  lU.  576;  President,  etc.  v.  Carter,  2  Brad  well,  35. 

If  one  knowingly  exposes  himself  to  danger  which  can  be 
avoided,  he  cannot  recover  for  injuries  sustained:  Bloomiugton 
V.  Reed,  2  Brad  well,  54;  Lovenguth  v.  Bloomington,  71  111. 
238;  Sinclair  V.  Berndt,  87  111.  176;  L.  S.  &  M.  S.  R  R  Co.  v. 
Berlink,  2  Bradwell,  427. 

There  was  no  evidence  on  which  to  base  a  portion  of  the  in- 
struction as  to  damages:  Alexander  v.  Town  of  Mt.  Sterling, 
71  111.  366;  Herrick  v.  Gary,  83  111.  85;  Bradley  v.  Parks,  83 
HI.  169. 

McAllister,  J.  The  law  does  not  regard  the  corporate  du- 
ties of  the  city  of  Chicago  as  placing  the  corporation  in  the 
position  of  insurer  against  accident  to  individuals  upon  its 
Btreets  and  sidewalks,  or  require  any  absolute  degree  of  perfec- 
tion in  respect  thereto.  Hence  it  follows  that  it  is  not  liable 
for  every  defect  therein,  though  such  defect  may  be  the  cause 
of  the  injury  sued  for.  In  the  absence  of  any  acts  of  positive 
misfeasance  on  the  part  of  the  corporation,  its  officers,  servants, 
or  others  acting  under  its  authority,  within  the  scope  of  its 
powers,  it  is  responsible  only  for  the  exercise  of  reasonable 
diligence  in  keeping  its  streets  and  sidewalks  in  a  reasonably 
safe  condition  for  travel  in  the  ordinary  modes,  by  night  as 
well  as  by  day,  by  any  person  in  the  exercise  of  reasonable  or 
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ordinary  care  to  avoid  accidents.  It  is  liable  to  a  person  so  in 
the  exercise  of  reasonable  or  ordinary  care  for  an  injury  re- 
ceived by  reason  of  the  bad  and  unsafe  condition  of  a  sidewalk 
as  well  when  those  defects  are  caused  by  the  wronsjfnl  acts  of 
others,  as  when  they  are  the  mere  result  of  the  neglect  of  the 
corporation  itself;  but  in  such  cases  the  basis  of  the  action  be- 
ing negligence,  it  is  essential  to  a  cause  of  action  that  the  cor- 
poration had  notice  of  the  defective  and  unsafe  condition  of  the 
street  or  sidewalk  which  caused  the  injury,  or  facts  to  be  shown 
from  which  such  notice  may  reasonably  be  inferred;  or  that 
proof  be  given  of  such  circumstances  pertaining  to  such  unsafe 
condition  as  that  the  corporation,  or  its  officers  having  author- 
ity to  act  respecting  it  might  and  ought,  by  the  exercise  of 
reasonable  diligence,  to  have  known  of  it,  on  the  principle  that 
having  the  means  of  knowledge  and  negligently  remaining 
ignorant,  is  equivalent,  in  creating  a  liability,  to  actual  knowl- 
edge. 

Keeping  in  view  the  propositions  that  this  municipal  corpo- 
ration is  not  an  insurer  against  accidents  upon  its  streets  or 
sidewalks;  that  the  law  does  not  impose  upon  it  the  duty  of 
keeping  them  in  a  perfect  condition,  and  to  that  end  requires 
the  exercise  of  only  reasonable  diligence,  and  that,  therefore, 
the  corporation  is  not  liable  for  every  defect  in  its  streets 
(which  include  sidewalks),  though  such  defect  may  have  caused 
the  injury  sued  for,  let  us  test  the  correctness  of  the  instruc- 
tions given  by  the  court  to  the  jury  on  behalf  of  plaintiff. 

The  first  proposition  contained  in  the  first  of  these  is,  "that 
the  city  of  Chicago  has  control  of  the  sidewalks  of  the  city,  and 
it  is  the  duty  of  the  city  to  keep  them  in  repair."  It  will  be 
perceived  that  this  proposition  excludes  the  idea  that  the  city 
is  subject  only  to  the  duty  of  exercising  reasonable  diligence  in 
that  behalf;  also,  that  such  diligence  is  to  be  extended  only  to 
keeping  them  in  a  reasonably  safe  condition,  as  above  stated, 
and  would  convey  to  the  minds  of  the  jury  that  the  character 
of  the  duty  thus  defined  was  an  absolute  one,  in  the  nature  of 
a  guarantee  that  the  sidewalks  should  be  kept  free  from  all 
defects;  when,  as  we  have  before  stated — and  it  is  imdoubted 
law — the  city  is  not  liable  for  every  defect,  though  it  may  have 


First  District — March  Term,  1880.       349 

City  of  Chicago  v.  Watson. 

caused  the  injury  complained  of.  The  error  of  this  instruction 
is  more  apparent  from  wliat  follows:  "and  if  tlie  jury  believe 
from  the  evidence,  that  the  sidewalk  in  front  of  premises  num- 
ber 190  Third  Avenue  was  defective^  and  such  defect  had  exist- 
ed," etc.  Here  the  hypothesis  of  a  defect  which  rendered  the 
sidewalk  unsafe  and  dangerous  is  wholly  omitted,  thus  still 
further  tending  to  mislead  the  jury  to  the  conclusion  that  the 
duty  imposed  by  law  upon  the  city  was  to  keep  its  sidewalks 
absolutely  free  from  all  defects  of  whatever  nature. 

The  same  error  extends  to  the  second  instruction :  "  If  the 
jury  believe  from  the  evidence  that  at  the  time  of  the  accident 
there  w^as  a  hole  in  the  sidewalk  in  front  of  premises  number 
190  Third  avenue,  in  the  City  of  Chicago,  and  that  a  reasona- 
ble time  had  elapsed  during  which  the  city,  by  the  use  of  due 
diligence,  might  have  learned  of  such  holey^  etc.  Here  again 
ifi  a  total  absence  of  any  hypothesis  as  to  the  size  or  character 
of  the  hole,  or  whether  it  rendered  the  sidewalk  dangerous. 

The  first  instruction  wholly  omits  to  submit  to  the  jury  the 
question  of  fact  whether  plaintiff  was  at  the  time  in  the  ex- 
ercise of  reasonable  or  ordinary  care  on  his  part.  By  the  au- 
thorities cited  by  appellant's  counsel,  that  was  necessary. 
The  counsel  for  appellee  admits  this  as  a  general  rule,  but  says 
it  was  unnecessary  here,  because  that  instruction  says,  "  and 
would  be  liable  for  any  injury  which  was  the  natural  and  prox- 
imate result  of  such  negligence."  If  it  had  said,  "  which  was 
wholly  the  natural  and  proximate  result,"  the  words  might  be 
regarded  as  excluding  all  contributory  negligence  on  the  part 
of  the  plaintiff. 

Appellee's  counsel  further  insists  that  all  the  several  defects 
in  the  instructions  given  on  behalf  of  his  client  are  supplied 
by  those  given  on  behalf  of  defendant.  The  counsel  has  effect- 
ually precluded  himself  from  resorting  to  the  instructions  for 
the  opposite  party  to  help  out  the  defects  of  his  own. 

After  the  two  instructions  for  plaintiff  above  adverted  to, 
was  a  third,  which  is:  "  If  the  jury,  i(/nder  any  one  of  the  pre- 
mauB  instructions,  find  the  defendant  guilty,  in  assessing  the 
plaintiff's  damages  they  may  take  into  consideration  as  proper 
elements  the  loss  of  time,  expense  incurred  in  being  cured, 
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pain  and  suffering  undergone,  and  permanent  injury,  if  any^ 
of  these  elements  the  jury  believe  from  the  evidence  the  plain- 
tiff has  sustained  or  undergone."  Tliis  instruction  limits  the 
consideration  of  the  jury  to  the  instructions  given  on  belialf 
of  the  plaintiff,  and  is  erroneous  in  two  particulars.  If  it  said 
anything  about  the  instructions  or  evidence,  it  should  have  been 
that  if  the  jury  found  the  defendant  guilty,  under  the  evidence 
and  instructions  in  the  case,  then  the  measure  of  damages  was 
so-and-so.  But  here  specific  attention  is  called  to  the  instruc- 
tions on  the  part  of  the  plaintiff;  then,  after  specifying  four 
elements  of  damages,  it  tells  the  jury,  in  effect,  that  if  the  ev- 
idence proves  any  one  of  them,  they  may  allow  for  all.  Be- 
sides, there  was  no  evidence  at  all  as  to  any  amount  of  expense 
incurred.  The  judgment  of  the  court  below  will  be  reversed 
and  the  cause  remanded. 

Beversed  and  remanded. 


Leonabd  Eothgebbeb 
Leopold  Mayeb. 

• 

1.  Practice — Jubisdiction  over  judgments — Setting  aside.— Al- 
though courts  of  law  may  exercise  equitable  jurisdiction  over  judgrments  ren- 
dered by  confession,  it  is  only  ancillary  to  their  jurisdiction  as  courts  of  law, 
and  cannot  convert  them  into  courts  of  equity.  The  principle  that  having 
once  obtained  jurisdiction  it  will  be  retained  for  all  purposes  of  relief,  does 
not  apply  in  such  cases.  In  the  exercise  of  this  equitable  power  they  may  let 
a  defendant  in  to  defend,  but  they  cannot  hear  the  defense  itself;  that  must 
be  tried  at  law, 

2.  Usury — Forfeiture  of  interest. — A  party  loaning  money  at  an 
usurious  rate  of  interest,  forfeits  the  entire  interest,  and  can  recoyer  the  prin- 
cipal only. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding.    Opinion  filed  May  25, 

1880. 
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Mr.  E.  G.  AsAY  and  Mr.  W.  L.  Hirst,  for  appellant;  that 
the  judgment  does  not  become  absolutely  final  by  merely  be- 
ing confessed,  cited  Say  lor  v.  Daniels,  37  111.  331. 

As  to  usury:  Hadden  v.  Innes,  24  111.  381;  DriscoU  v.  Tan- 
nock,  76  111.  154;  Eev.  Stat.  1877,  689;  Fleming  v.  Jencks,  22 
111.  475. 

As  to  setting  aside  a  judgment  entered  by  confession:  Lake 
V,  Cook,  16  111.  363;  Condon  v.  Besse,  86  111.  159. 

Bailey,  P.  J.  On  the  4th  day  of  October,  1879,  said  day 
being  the  last  day  of  the  September  term,  1879,  of  the  Superior 
Court  of  Cook  county,  the  appellee  caused  a  judgment  to  be 
entered  in  said  court  by  confession,  in  his  own  favor  and  against 
the  appellant,  for  $1,865  and  costs,  upon  a  joint  and  several 
promissory  note,  executed  by  the  appellant  and  one  Abraham 
Lipman.  On  the  14th  day  of  the  same  month,  being  at  the 
next  succeeding  term  of  said  court,  appellant  en  tiered  his  motion 
to  open  said  judgment,*  and  for  leave  to  defend,  and  in  support 
of  said  motion  filed  certain  affidavits  setting  up  the  defense  of 
usury. 

It  appears  from  said  affidavits  that  the  indebtedness  for 
T^hich  said  note  was  given,  was  for  a  loan  by  the  appellee  to 
said  Lipman  of  $2,000  on  the  12th  day  of  July,  1876,  at  the 
usurious  rate  of  interest  of  two  per  cent,  per  month;  that  at 
the  time  of  obtaining  said  loan,  said  Lipman  paid  appellee 
interest  thereon  for  three  months  in  advance  at  said  usurious 
rate,  and  gave  appellee  his  promissory  note  for  said  loan,  with  the 
appellant  as  surety;  that  at  the  expiration  of  each  three  months 
thereafter,  up  to  October  19,  1877,  said  loan  was  renewed,  said 
Lipman  at  each  time  paying  interest  in  advance  at  said  usuri- 
ous rate,  and  giving  a  new  note;  that  at  the  date  last  named, 
the  note  on  which  judgment  was  entered  was  given,  said  note 
beying  date  that  day,  and  being  for  said  sum  of  $2,000,  and 
maturing  three  months  after  date;  that  at  the  time  of  giving 
said  note,  Lipman  paid  interest  thereon  for  three  months  in 
advance  at  said  rate,  making  the  entire  amount  of  interest  so 
paid  up  to  that  date  $740;  that  since  the  date  of  said  note  the 
sum  of  $449  had  been   paid  thereon,  making  in  all  the  sum  of 
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$1,189  paid  on  account  of  said  loan,  which  if  applied  in  the  re- 
duction of  the  principal  would  leave  due  appellee  only  the  sum 
of  $811. 

On  the  hearing  of  said  motion,  the  court  found  the  facts  to 
be  as  stated  in  appellant's  affidavits,  but  instead  of  vacating 
the  judgment,  or  of  permitting .  the  defendant  to  plead  and 
make  liis  defense  at  law,  reduced  the  judgment  to  $1,181.99, 
being  the  amount  of  said  loan  and  six  per  cent,  interest  there- 
on, reduced  by  the  application  of  said  several  payments.  The 
refusal  of  the  court  to  vacate  the  judgment  and  to  permit  the 
appellant  to  plead  and  make  his  defense,  and  also  the  allowance 
to  appellee  of  six  per  cent,  interest,  are  assigned  for  error. 

While  it  is  true  that  courts  of  law  exercise  an  equitable 
jurisdiction  over  judgments  by  confession,  such  jurisdiction 
is  merely  ancillary  to  their  jurisdiction  as  courts  of  law,  and 
does  not  convert  them  into  courts  of  equity.  The  end  for 
which  this  jurisdiction  is  exercised  is  to  afford  an  opportunity 
to  a  defendant  against  whom  a  judgment  has  been  entered 
without  process  to  appear  and  make  his  defense  at  law,  when- 
ever he  is  able  to  show  that  such  defense  exists,  and  that  he 
will  be  deprived  of  its  benefits  if  the  judgment  is  permitted 
to  stand.  The  principle  prevailing  in  courts  of  equitj^,  that 
jurisdiction  of  the  subject-matter  of  a  litigation  once  obtained 
will  be  retained  for  the  purpose  of  administering  complete  re- 
lief, has  no  application.  Courts  of  law  in  tlie  exercise  of  these 
equitable  powers  Ciin  let  a  defendant  in  to  defend,  but  cannot 
hear  the  defense  itself.  That  must  be  tried  at  law.  The  ap- 
pellant, then,  should  have  been  permitted  to  make  his  defense 
at  law,  and  to  avail  himself  of  all  the  benefits  such  defense 
would  have  entitled  him  to  in  that  forum. 

We  are  of  the  opinion  that  the  court  below  erred  in  holding 
that  the  appellee  was  entitled,  notwithstanding  the  defense  of 
usury,  to  recover  interest  on  the  loan  at  the  rate  of  six  per  cent, 
per  annum.  Doubtless  had  application  for  relief  been  made 
to  a  court  of  equity,  where  llie  maxim  that  he  who  seeks  equity 
must  do  equity  prevails,  the  appellant  would  have  been  required 
to  pay  the  amount  of  the  loan  and  legal  interest  But  courts 
of  law,  in  the  exercise  of  this  equitable  jurisdiction,  apply  to 
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tlie  rights  of  the  partiea  their  own  principles  and  maxims. 
This  view  is  clearly  recognized  by  the  Supreme  Court  in  Flera- 
iog  V.  Jencks,  22  111.  475.  By  the  rules  prevailing  in  courts, 
of  law,  a  party  loaning  money  at  a  usurious  rate  of  interest, 
forfeits  the  entire  interest,  and  can  recover  the  principal  only. 
This  forfeiture  courts  of  law  do  not  hesitate  to  pronounce. 

The  judgment  will  be  reversed  and  cause,  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 

Judgment  reversed. 


Elijah  C.  Cole 

V. 

James  W.  Atkinson. 


Gerttorart. — ^A  petition  for  a  certiorari  showed  as  reasons  why  an 
appeal  was  not  taken  from  the  judgment  of  the  justice,  that  the  case  before 
the  justice  was  continued  to  a  certain  hour,  and  at  the  hour  named,  the 
defendant  appeared  for  trial,  and  found  neither  the  plaintiff  nor  justice  was 
present,  and  was  told  by  the  justice's  clerk  that  the  justice  would  not  be  pres- 
ent that  day  for  the  trial  of  the  case.  Jud^rment  had  in  fact  been  entered 
for  plaintiff  on  that  day  ah  horn:  before  the  time  fixed.  Held,  sufiScient 
to  support  a  petition  for  certiorari. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Thomas  A.  Moban,  Judge,  presiding.  Opinion  filed  May  25, 
1880. 

Messrs.  Stiles  &  Lewis,  for  appellant;  that  a  motion  to 
quash  is  in  the  nature  of  a  demurrer,  and  admits  the  facts 
stated  in  the  petition,  cited  Otten  v.  Lehr,  68  111.  64. 

Tlie  facts  stated  are  sufficient  to  support  a  petition  for  cer- 
tiorari: Davis  V.  Randall,  26111.  243;  McNerney  v.  Newberry, 
37  111.  91;  Cook  v.  Hoyt,  13  111.  144;  Otten  v.  Lehr,  68  111.  64. 

A  motion  to  quash  cannot  be  aided  by  matter  outside  the 
record:  Davis  v.  Kandall,  26  111.  243;  Harrison  v.  Chipp,  25 
DL  676. 
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Mr.  Allan  C.  Story",  for  appellee;  that  tlie  petition  is  de- 
fective, cited  Eussell  v.  Pickering,  17  HI.  31;  Fii-st  Nat.  Bank 
V.  Beresford,  78  111.  391;  Clifford  v.  Waldrop,  23  111.  336; 
Murray  v.  Murphy,  16  111.  275;  Cushraan  v.  Rice,  1  Scam. 
665;  Yunt  v.  Brown,  1  Scam.  264;  White  v.  Frye,  2  Gilm.  65; 
Hough  V.  Baldwin,  16  111.  293;  Doane  v.  Sibbitt,  61  111.  485; 
Dye  V.  Noel,  85  111.  290;  Davis  v.  Eandall,  i:"  111.  243. 

The  statement  of  defenses  is  not  suflScient:  Constantine  v. 
Wells,  83  111.  192;  Eich  v.  Hathaway,  18  111.  648;  Titsworth 
V.  Hyde,  54  111.  386;  Weaver  v.  Poyer,  70  111.  567;  Blackburn 
V.  Bell,  1  111.  Syn.  Eep.  289. 

The  transcript  of  proceedings  before  the  justice  is  a  record 
and  cannot  be  contradicted:  Blackburn  v.  Bell,  1  111.  Syn.  Eep. 
289;  Harris  v.  Lester,  80  111.  307;  Springy.  Kane,  86  111.  680. 

McAllister,  J.  This  is  an  appeal  from  the  judgment  of  the 
circuit  court  quashing  a  statutory  certiorari  to  justice's  court 
for  insufficiency  of  petition.  We  are  inclined  to  the  opinion  that 
the  petition  sufficiently  shows  by  the  facts  set  forth  that  the 
judgment  before  the  justice  was  not  the  result  of  negligence  in 
the  defendant  Cole,  the  petitioner,  and  that  its  facts  in  this  respect 
distinguish  it  from  the  case  of  National  Bank  v.  Beresford,  78 
111.  391.  There  the  defendant  was  guilty  of  negligence  in  not 
appearing  nntil  an  hour  after  the  time  when  the  court  might 
lawfully  and  within  the  understanding  of  the  parties  have  ren- 
dered a  judgment,  at  which  time  it  was  in  fact  rendered.  But 
the  justice  being  absent  at  the  time  the  defendant  came,  the 
latter  simply  asked  the  justice's  clerk,  who  is  not  an  officer,  if 
judgment  had  been  rendered,  and  being  told  that  none  had, 
he  went  away  without  looking  at  the  docket.  That  man  was 
negligent:  (Ist),  in  not  appearing  in  time;  (2d),  in  not  looking 
at  the  docket,  because  a  judgment  could  have  been  rendered 
legally  by  the  justice,  and  in  perfectly  good  faith,  so  far  as  the 
plaintiff  was  concerned.  In  the  case  in  hand  the  circumstances 
are  materially  different.  Here  the  case  was  in  condition  for 
trial  April  11,  at  2  o'clock,  p.  m.  Both  parties  were  present, 
but  the  plaintiff  was  not  ready.  He  wanted  the  case  continued 
to  April  17.    Defendant  agreed  to  it,  and  it  was  marked  on  the 
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wrapper  of  the  files,  "  Continued  to  2  o'clock  p.  m.,  April  17th." 
Then  the  plaintiff  objected  to  that  time,  Baying  he  could  not 
get  his  witnesses  before  4  o'clock.  To  accommodate  him,  de- 
fendant agreed  to  that,  but  the  time  on  the  wrapper  was  marked 
3  o'clock  instead  of  2,  as  before,  in  which  case  by  the  common 
law  of  justices'  court  practice,  the  case  would  not  be  for  trial 
until  4-  On  tliis  day,  to  which  the  case  was  continued,  the  de- 
fendant appeared  twenty  minutes  before  4  o'clock,  and  in  this 
he  was  diligent,  and  unlike  the  defendant  in  the  case  referred 
to.  K"ow,  this  case  having  been  continued  to  3  o'clock,  which 
meant  for  trial  at  4,  at  the  plaintiff's  request  and  by  express 
agreement,  the  plaintiff  could  not  take  judgment  against  de- 
fendant before  4  o'clock  without  an  act  of  bad  faith  on  his  part. 
But  it  appears  that  he  did.  The  defendant  coming  there  so 
long  before  the  time  at  which  the  justice  had  a  legal  right  to 
hear  the  case,  or  the  plaintiff  the  legal  or  moral  right  to  take 
judgment,  found  neither  the  plaintiff  nor  justice  there.  He 
waited  patiently  until  after  4  o'clock,  and  was  then  told  that 
the  justice  had  gone  to  Springfield,  so  that  the  case  could  not 
be  disposed  of  that  day.  He  was  told  this  by  the  justice's 
clerk  in  his  office. 

This  was  not  information  as  to  official  acts.  It  was  informa- 
tion about  a  fact  which  it  would  have  been  difficult  for  the  de- 
fendant to  have  investigated.  Although  the  clerk  was  not  a 
public  officer,  yet  he  was  a  man;  and,  from  his  position  pre- 
sumably as  honest  as  the  average  of  mankind,  and  being  in  the 
justice's  office  he  was  presumed  to  know  the  fact  he  stated. 
Xow  we  think  no  negligence  is  to  be  imputed  to  the  defendant 
in  arriving  at  the  conclusion,  from  these  facts,  that  the  absence 
of  the  justice  would  work  a  discontinuance  of  the  case,  as  it 
would  if  the  plaintiff  had  not  fraudulently  taken  judgment  a 
couple  of  hours  before  he  was  entitled  to  it.  It  does  not  lie 
with  him,  under  the  facts  stated  in  the  petition  and  admitted  by 
the  motion  to  quash  to  be  true,  to  insist  that  defendant  was 
guilty  of  negligence  in  not  suspecting  that  he  had  been  guilty 
of  bad  faith. 

The  facts  and  circumstances  set  out  in  the  petition  show  that 
the  judgment  before  the  justice  was  not  only  not  the  result  of 
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negligence  in  the  defendant,  but  was  the  result  of  overreaching 
and  bad  faith  on  the  part  of  the  plaintiff,  and  are  sufficient  to 
show  how  defendant  was  thereby  misled  and  prevented  from 
appealing  in  the  ordinary  way.  Does  it  sufficiently  show  that 
the  judgment  was  unjust  and  erroneous?  It  states  that  the 
plaintiff  brought  the  suit  to  recover  the  sum  of  one  hundred 
and  forty-seven  dollars  and  forty  cents,  claimed  to  be  due  from 
said  petitioner  to  said  Atkinson,  for  labor  and  materials  and 
breach  of  contract.  Then  it  avers  that  he,  the  petitioner,  was 
not  at  the  commencement  of  said  suit,  and  is  not  now  in  any 
manner  indebted  to  said  Atkinson,  and  that  said  judgment  is 
wholly  unjust  and  erroneous.  In  this  respect,  the  statute  re- 
quires the  petitioner  to  ''  show  that  the  judgment,  in  his  opin- 
ion, is  unjust  and  erroneous,  setting  forth  wherein  the  injus- 
tice and  error  consist."  The  allegations  of  the  petition  set 
forth  the  plaintiff's  claim,  and  then  negative  it  in  toto.  We 
cannot  conceive  that  any  detail  is  necessary  in  such  a  case, 
any  more  than  it  is  in  setting  up  a  total  want  of  consideration, 
and  the  Supreme  Court  seems  to  have  taken  that  view,  in  Mc- 
Nerney  v.  Newberry,  37  111.  91. 
The  judgment  of  the  court  below  will  be  reversed  and  the 

cause  remanded. 

Reversed  and  remanded. 


John  Tully 

v. 

Town  op  Northfield. 


1.  Jurisdiction  grimtnal  court— Quasi  cRnnKAL  actioks.— The 
Criminal  Court  of  Cook  county  has  jurisdiction  of.  an  appeal  from  a  jastice 
of  the  peace  imposing  the  penalty  prescribed  by  the  statute  for  obstmctm^  a 
highway.  Actions  to  recover  a  statutory  penalty  are  in  their  nature  quasi 
criminal. 

2.  Obstructing  highway — Penalty. — In  a  proceeding  to  recorer  a 
penalty  for  obstruction  of  a  highway,  the  prosecutor  must  show  not  only  the 
placing  of  the  obstruction,  but  that  there  was  a  public  highway. 

3.  Establishing  highway— Proof.— ITie  court  reviews  the  eridence 
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offered  to  show  tiie  existence  of  a  highway,  and  is  of  opinion  it  was  insufiB- 
dent,  and  holds  that  under  the  statute,  until  the  commissioners^  court  has 
acted  upon  the  report  of  the  viewers,  and  determined  the  width  of  the  pro- 
posed road,  and  the  plat  has  been  recorded,  the  road  is  not  established. 

Appeal  from  the  Criminal  Court  of  Cook  county;  the  Hon. 
WiLiJAM  H.  Babnum,  Judge,  presiding.  Opinion  filed  May 
25,  1880. 

This  was  a  suit  brought  by  the  town  of  Northfield  before  a 
justice  of  the  peace  against  appellant  and  others,  to  recover  the 
penalty  prescribed  by  the  statute  for  obstructing  an  alleged  high- 
way running  on  the  section  line  between  sections  2  and  11, 
Township  42,  N.  of  K.  12,  east  of  the  3d  P.  M.,  in  the  county 
of  Cook.  Appellant  was  found  guilty  in  the  justice's  court, 
and  a  penalty  was  assessed  against  him,  from  which  judgment 
he  appealed  to  the  criminal  court  of  Cook  county,  where  he  wa3 
again  found  guilty,  and  fined  $10.  He  brings  the  case  to  this 
court  and  asks  for  a  reversal  of  the  judgment — ^first,  because 
the  criminal  court  had  no  jurisdiction;  second,  because  there 
was  no  highway  at  the  place  where  the  obstruction  was  put  up; 
and  thirdly,  because  there  was  no  sufficient  proof  that  he 
erected  the  obstruction  complained  of. 

Messrs.  Culveb  &  Hukford,  for  appellant;  that  it  must  be 
shown  that  the  place  obstructed  was  a  public  highway,  cited 
The  People  v.  Young,  72  111.  411;  Houston  v.  The  People,  63 
111.  185;  Town  of  Lewiston  v.  Proctor,  27  111.  414. 

Evidence  of  a  witness  that  he  saw  a  record  without  being 
able  to  give  the  contents  of  it,  does  not  prove  a  record:  Yail  v. 
Iglehart,  69  111.  332;  Kehoe  v.  Bounds,  69  111.  351;  McCabev. 
Porter,  73  111.  244. 

Survey  and  platting  does  not  make  a  highway:  Gentleman 
V.  Soule,  32  111.  271 ;  ComVs  of  Highways  v.  The  People,  38 
111.  348;  Green  v.  Green,  34  111.  320. 

As  to  what  constitutes  a  dedication:  Alvord  v.  Ashley,  17 
111.  363;  Dimon  v.  The  People,  17  111.  416;  Gentleman  v. 
Soule,  32  lU.  271;  Grube  v.  Nichols,  36  III  92;  Kelly  v.  Chi- 
cago,  48  111.  388;  111.  Ins.  Co.  v.  Littlefield,  67  111.  368;  Mcln- 
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tyre  v.  Storey,  80  111.  127;  Kyle  v.  Town  of  Logan,  87  111.  64. 

The  statute  under  which  the  prosecution  was  brought  went 
into  force  after  the  act  done,  and  the  law  in  force  when  the  act 
was  done  had  expired,  so  no  prosecution  can  be  maintained: 
Eaton  V.  Graham,  11  111.  619;  County  of  Menard  v.  Kincaid, 
71  111.  587;  Kipp  v.  Lichtenstein,  79  111.  858. 

The  judgment  for  obstructing  a  highway  and  continning 
obstruction  is  void:  Eev.  Stat.  1874,  640;  Dowling  v.  Stew- 
art, 3  Scam.  193;  Eaton  v.  Graham,  11  111.  619;  Town  of 
Partridge  v.  Snyder,  78  111.  519. 

Mr.  E.  M.  Haines  and  Mr.  P.  T.  Keily  for  appellee;  that 
parol  evidence  is  admissible  to  show  the  location  of  a  road, 
cited  Nealy  v.  Brown,  1  Gilm.  10;  Brown  v.  Jefferson,  16 
Iowa,  239;  Eyman  v.  The  People,  1  Gilm.  4;  Dumoss  v.  Francis, 
15  111.  543;  Morrow  v.  Commonwealth,  48  Pa.  St  305. 

Mere  non-user  will  not  justify  an  encroachment  upon  a  high- 
way: Dumoss  V,  Francis,  15  111.  543;  Galbraith  v.  Littiech,  73 
111.  Si09. 

No  number  of  years'  continuance  will  legalize  an  encroach- 
ment: State  V.  Pierson,  37  N.  J.  L.  216. 

The  road  is  established  when  the  court  has  approv^ed  the 
report  and  sanctioned  the  location:  Ferris  v.  Ward,  4  Gilm. 
499. 

Dedication  may  be  presumed  from  acts  and  declarations  of 
the  owner:  Hiner  v.  Jean  pert,  65  111.  428;  Marcy  v.  Taylor 
19  111.  634;  Harding  v.  Town  of  Hale,  61  111.  192;  Rees  v. 
City  of  Chicago,  38  111.  322;  Havana  v.  Biggs,  58  111.  483; 
E:yie  V.  Town  of  Logan,  87111.  64;  Angellon  Highways,  §  142. 

The  jury  are  to  judge  of  the  credibility  of  the  witnesses, 
and  their  verdict  in  this  respect  should  not  be  set  aside: 
Schroeder  v.  Horvey,  75  III.  638;  Clement  v.  Brown,  30  111.  43; 
Holbrook  v.  Nichol,  36  111.  161;  Newkirk  v.  Cone,  18  IlL 
449. 

As  to  jurisdiction  of  criminal  court:  Wiggins  v.  Chicago, 
68  111.  372;  ISTaylor  v.  Galesburg,  56  111.  285. 

Tlie  new  law  did  not  repeal  the  former  one  so  as  to  affect 
prosecutions  for  an  offense  under  the  prior  law:    Be  v.   Stat 
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1874, 1012;  Eoth  v.  Eppy,  80  111.  283;  Kev.  Stat.  1874,  1046, 
1012;  Farmer  v.  The  People,  77  111.  322;  People  v.  Ilerr,  81 
111.  125;  Board,  etc.  v.  Chicago,  14  111.  33i. 

The  admissions  of  appellant  by  his  conduct,  are  binding  on 
hifn  and  his  privies  in  estate:  Kobbins  v.  Butler,  24  111.  428; 
C.  &  N.  W.  R  E.  Co.  V.  Boone  Co.  44  111.  240;  Ashlock  v.  Lin- 
der,  50  111.  169. 

Wilson,  J.  In  respect  to  the  first  point  made  by  appellant, 
we  see  no  reason  to  doubt  that  the  criminal  court  had  jurisdic- 
tion of  the  case.  By  the  provisions  of  Section  26,  Article  VI 
of  the  Constitution  of  1870,  it  is  provided  that  "  the  Recorder's 
Court  of  the  city  of  Chicago  shall  be  continued,  and  shall  be 
called  the  Criminal  Court  of  Cook  county.  It  shall  have  the 
jurisdiction  of  a  circuit  court  in  all  cases  of  a  criminal  or  qiuzsi 
criminal  nature  arising  in  the  county  of  Cook,  or  that  may  be 
brought  before  said  court  pursuant  to  law;  and  all  recogniz- 
ances and  appeals  taken  in  said  county  in  criminal  or  qtuzsi 
criminal  cases  shall  be  returnable  and  taken  to  said  court." 
The  term  qtuisi  criminal  embraces  all  ofienses  not  crimes  or 
misdemeanors,  but  which  are  in  the  nature  of  crimes — a  class  of 
offenses  against  the  public  which  have  not  been  declared  to  be 
crimes,  but  wrongs  against  the  local  or  general  public  which  it 
is  proper  should  be  punished  by  forfeitures  or  penalties.  Wig- 
gins V.  City  of  Chicago,  68  111.  372.  A  quasi  crime  does  not 
embrace  an  indictable  offense,  whatever  be  its  grade,  but 
simply  forfeitures  for  a  wrong  done  to  the  public,  whether 
voluntary  or  involuntary,  where  a  penalty  is  given,  whether 
recoverable  by  civil  or  criminal  process.  Ibid.  375.  Actions 
to  recover  a  penalty  are  in  their  nature  quasi  criminal  prosecu- 
tions. Naylor  v.  Galesburg,  56  111.  285.  The  jurisdiction  of 
the  criminal  court  of  Cook  county  in  cases  like  the  present 
seem  to  have  been  thus  fully  settled  by  the  construction  given 
to  the  language  of  the  Constitution  by  the  Supreme  Court. 

Upon  the  question  as  to  the  sufficiency  of  the  proof  to  show 
that  appellant  was  guilty  of  putting  up  the  obstruction  com- 
plained of,  it  becomes  unnecessary  to  pass,  since  we  are  of  the 
opinion  that  appellee  failed  to  prove  the  existence  of  the  al- 
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leged  highway.  The  burden  was  upon  the  plaintiff  to  show, 
not  only  the  placing  the  obstruction  by  the  defendant,  but  also 
to  show  that  there  was  a  public  highway.  This  it  sought  to  do 
in  three  ways:  by  the  record,  by  dedication  and  by  user.  "While 
the  law  does  not  require  in  penal  actions  the  exclusion  of  all 
reasonable  doubts,  as  in  the  trial  of  indictments  for  crime,  it  is 
nevertheless  incumbent  on  the  plaintiff  to  establish  by  a  clear 
preponderance  of  evidence,  every  material  fact  essential  to 
make  out  a  case.  Town  of  Lewiston  v.  Procter,  27  111.  414. 
Tested  by  this  rule,  the  proof  in  the  present  case  fell  far  short 
of  the  required  standard. 

To  prove  the  existence  of  a  highway  by  the  record,  the  plain- 
tiff called  Asa  F.  Bradley,  who  testified  that  over  thirty  years 
ago,  when  county  surveyor,  he,  in  company  with  two  viewers 
appointed  by  the  county  commissioners'  court,  laid  out  a  road 
66  feet  wide,  running  east  from  Plum  Grove  to  Lake  Michigan, 
and  passing  between  sections  6  and  7,  11  and  2,  1  and  12,  etc.; 
that  he  returned  the  plat  and  survey  to  the  county  commis- 
sioners' court,  signed  by  himself  and  the  other  viewers.    The 
plaintiff  then  called  Henry  Walter,  who  testified  as  follows: 
"Saw  a  plat  and  order  in  the  county  clerk's  ofllce  of  the  road 
in  question.     It  was  taken  from  the  vault  and  handed  to  me. 
In  1868  or  1869,  Andrew  Tully,  now  deceased,  father  of  John 
Tully,  called  on  me  and  said  he  had  bought  eight  acres  north 
of  and  adjoining  the  N.  E.  J  of  the  N.  E.  J  of  section  11,  and 
said  there  was  no  highway  on  the  section  line.    "Went  to  the 
town  clerk's  office,  and  made  search  and  found  no  record  of  any 
road;  then  went  to  the  county  clerk's  office,  and  found  it  in  a 
bundle  of  papers;  can't  tell  whose  names  were  signed  to  it." 
On  cross-examination  he  says:   "  Saw  a  certificate  on  the  plat 
I  saw  in  the  county  clerk's  office;  can't  give  the  wording  of  it, 
or  of  the  order  in  the  county  clerk's  office.     Can't  tell  who 
signed;  there  were  three  signatures  to  it;  can't  tell  a  word  in 
the  order  or  in  the  plat;  can't  give  any  dates  to  either  of  them ; 
can't  tell  in  what  capacity  the  signers  signed  it;  can't  recite 
the  order."     This  is  the  entire  evidence  offered  to  show  the 
existence  of  a  road  by  the  record,  except  the  proof  of  the  de- 
struction of  the  books  and  papers  in  the  county  clerk's  office 
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by  fire.  It  is  manifest  that  when  using  the  word  "  order,"  the 
witness  referred  to  the  report  of  the  viewers,  for  he  says  the 
plat  and  ordercivere  handed  to  him  in  a  bundle  of  papers;  and 
he  nowhere  speaks  of  having  seen  any  book  containing  the 
record  of  the  orders  or  proceedings  of  the  county  commission- 
ei5^*®>urt. 

But  if  it  were  conceded  that  the  contents  of  a  record  could 
be  supplied  by  secondary  evidence  of  this  vague  and  unsatis- 
factory character,  it  wholly  fails  to  show  the  establishment  of 
a  highway.  The  statute  in  force  at  the  time  the  road  was  sur- 
veyed, and  the  plat  and  report  filed  in  the  county  clerk's  office 
(Eev.  Stat  1843,  487,  §  33)  provides  as  follows:  "All  roads 
shall  be  surveyed,  and  a  plat  witJi  the  courses  and  distances 
thereof  returned  with  the  report  of  the  viewers  to  the  commis- 
sioners' court,  which  shall  be  recorded  and  filed.  The  commis- 
sioners' court,  on  the  return  of  the  report  and  plat,  shall  deter- 
mine and  estahlish  on  record  the  width  of  the  road^  making 
the  main  leading  roads  four  rods  wide,  and  none  less  than 
thirty  feet." 

Until  the  commissioners'  court  has  acted  upon  the  report  of 
the  viewers,  and  determined  the  width  of  the  road,  and  the 
plat  has  been  recorded,  the  road  is  not  established.  In  the 
present  case  there  is  an  entire  absence  of  proof  that  this  was 
done. 

We  think  the  evidence  relied  on  to  show  the  existence  of  a 
highway,  either  by  dedication  or  user,  is  wholly  insufficient. 
While  no  express  words  are  necessary  to  make  a  dedication, 
and  consent  of  the  owner  of  the  land  may  be  inferred  from  ac- 
quiescence, and  user  by  the  public,  the  vital  principle  of  dedi- 
cation is  the  intention  to  dedicate — the  a/nimita  dedicandu 
Unless  this  is  unequivocally  manifested  by  the  owner,  the 
dedication  has  not  been  made.  Angell  on  Highways,  §  142; 
Harding  v.  Town  of  Hale,  61  111.  192;  Marcy  v.  Taylor,  19  111. 
634;  Eeese  v.  City  of  Chicago,  38  111.  322. 

Without  stopping  to  refer  to  the  evidence  in  detail,  we  think 
it  not  only  fails  to  show  an  intention  on  the  part  of  Andrew 
Tully,  the  father  of  appellant  and  former  owner  of  the  land,  to 
make  a  dedication,  but  on  the  contrary  clearly  negatives  such 
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intention.     He  uniformly  refused  his  consent  to  the  opening 
of  a  road  unless  he  was  first  paid  his  damages. 

The  evidence  of  user  by  the  public  was  more  #r  less  conflict- 
ing, and  was  very  meagre  at  the  most.  The  line  of  travel  as 
it  came  from  the  west,  on  reaching  a  point  several  rods  from 
the  place  of  obstruction,  turned  oflf  to  the  north  and  took  a  cir- 
cuitous route  to  a  point  near  the  quarter-section  corner  east  of 
the  obstruction,  and  it  appeared  that  in  two  or  three  instances 
Tully  had  allowed  a  team  to  pass  through  his  bars  and  across 
the  place  in  question.  But  there  never  was  any  such  user  by 
the  public  as  to  constitute  a  highway. 

If  the  public  good  requires  a  road  along  the  line  where  the 
obstruction  complained  of  is  located,  we  tliink  the  interest  of 
all  parties  concerned  will  be  better  subserved  by  applying  to 
the  proper  authorities  to  lay  out  and  establish  the  same  rather 
than  by  indulging  in  expensive  litigation  and  neighborhood 
controversies. 

The  judgment  of  the  lower  court  is  reversed. 

Eeversed. 


Kaufman  Hexter 

V. 

Joseph  E.  Loughry  et  al. 

Assignee  to  pay  debts — Suit  for  dividend. — An  assijrnee  to  pay  debts 
cannot  be  sued  at  law  by  a  creditor  to  recover  his  pi*oportionate  part  of  the 
proceeds  of  the  estate  until  a  dividend  has  been  declared,  and  a  refusal  on 
the  part  of  the  assignee  to  pay. 

Appeal  from  the  County  Court  of  Cool?  county;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding.  Opinion  filed  May  25, 
1880. 

Mr.  Jacob  Newman,  for  appellant;  that  only  a  court  of 
equity  had  jurisdiction  to  enforce  execution  of  the  trust,  cited 
1  Perry  on  Trusts,  §  82;  Hall  v.  Crane,  87  111.  282. 
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An  assignee  to  pay  debts  cannot  be  sued  at  law:  Bishop 
on  Insolvent  Debtors,  §343;  2  Perry  on  Trusts,  §  594;  Burrill 
on  Assignments,  §  491;  Peck  v.  Eandall,  1  Johns.  165;  Case 
V.  Eoberts,  Holt's  K  P.  500;  Fitch  v.  Workman,  9  Met.  517; 
Douglass  V.  Skinner,  44  Conn.  33^;  Terry  v.  Tubman,  92  TJ. 
S.  161;  Pollard  v.  Bailey,  20  Wall.  520;  Mills  v.  Scott,  8  Law 
Rep. ;  Low  v.  Buchanan,  1  111.  Syn.  Rep.  351. 

Mr.  L.  W.  Perce,  for  appellees;  that  the  action  can  be  main- 
tained, cited  Maxwell  v.  Longnecker,  82  111.  308;  Belden  v.  Per- 
kins, 78  111.  449;  Taylor  v.  Taylor,  20  111.  650;  Watson  v.  Wol- 
verton,  41  111.241;  Prather  v.  Vineyard,  4  Gilm.  40;  Walden 
V.  Carr,  88  111.  49;  Eddy  v.  Eoberts,  17  111.  505;  Brown  v. 
Strait,  19  111.  88;  Bristow  v.  Lane,  21  111.  194. 

Wilson,  J.  This  was  an  action  of  assumpsit  brought  by 
appellees  against  appellant  for  moneys  had  and  received.  The 
declaration  contains  the  common  counts  only,  to  which  there 
was  a  plea  of  the  general  issue.  The  case  was  submitted  to 
the  court  for  trial,  without  the  intervention  of  a  jury.  The 
court  rendered  a  jud«^ment  in  favor  of  the  plaintiff  for  $218.80, 
and  the  defendant  brings  the  case  here  b}'  appeal. 

Emil  Solomon,  of  Chicago,  was  indebted  to  Tiedman  &  Co., 
of  St.  Louis,  in  a  considerable  amount,  and  also  to  appellees, 
Loughry  &  Co.,  who  were  millers  at  Monticello,  Indiana,  in 
about  the  sum  of  $760;  to  appellant,  Ilexter,  in  the  sum  of 
$500;  and  to  Jonathan  B.  Bailey  in  the  sum  of  $600.  In  Jan- 
uary, 1878,  Tiedman  &  Co.  sent  an  agent  to  Chicago  to  collect 
their  claim,  who,  being  about  to  take  possession  of  all  of  Sol- 
omon's property,  Ilexter,  Loughry,  Bailey  and  Solomon  had  a 
meeting  to  devise  some  plan  by  which  the  claim  of  Tiedman 
&  Co.  conld  be  compromised,  and  Solomon  continued  in  busi- 
ness, and  pay  off  the  last  named  creditors  from  the  proceeds 
of  his  outstanding  accounts,  which  it  was  thought  would  be 
sufficient  to  satisfy  them  in  full.  The  claim  of  Tiedman  &Co. 
was  compromised  at  $1,250,  which  amount  was  procured 
mainly  upon  the  credit  of  appellant,  and  the  claim  was  paid 
off.    Thus  far  there  is  no  disagreement  as  to  the  facts. 
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Appellees  oontend  that  it  irae  fbrther  agreed  that  Hexter 
abonld  take  posfiession  of  and  collect  Solomon's  aooctunts,  and 
oat  of  the  proceeds  retain  enough  to  paj  the  $1,250  advanced 
bjr  him,  and  di&tribate  the  remainder  jtt^  rata  betweoi  appel- 
lees, Bailejr  and  himself  in  proportion  to  their  respective  de- 
mands against  Solomon. 

On  the  oth^  hand,  appellant  denies  that  he  was  to  have  any- 
thing to  do  with  the  collection  of  the  acoonnts,  or  to  be  in  any 
way  responsible  therefor,  bat  that  Solomon  was  to  collect  the 
aceonnts,  and  ont  of  the  proceeds  to  pay  first  Hexter  the  $1,- 
250  advanced  to  Hedman  &  Company,  and  then  the  $550  dne 
to  Hexter,  being  for  moneys  loaned  by  Solomon  to  him ;  that 
the  remainder  of  the  proceeds  Solomon  was  personally  to  pay 
over  to  Longhry  &  Go.  and  Bailey,  on  their  claims. 

In  the  view  we  take  of  the  case,  it  is  unnecessary  to  decide 
this  disputed  qnestion  of  &ct,  since  if  it  be  conceded  that  the 
proof  establishes  the  state  of  the  ease  contended  for  by  appel- 
lees rather  than  that  claimed  by  appellant,  we  are  of  the  opinion 
that  a  court  of  law  has  no  jurisdiction  of  the  subject  matter  of 
the  suit  Appellee  Loughry  testifies  that  as  £Eist  as  Solomon 
collected  the  accounts,  he  was  to  deposit  them  with  Hexter,  to 
be  applied  first  to  the  extinction  of  the  Tiedman  claim,  and 
after  that  to  apply  on  the  claims  of  Bailey,  Hexter  and  Longhry 
&  Co.  Bailey  swears,  ^^  Hexter  received  the  accounts  in  trust, 
as  I  understood  it  *  *  *  Solomon  was  to  collect  the 
accounts,  place  them  in  Hexter's  hands,  who  was  to  take  up 
our  notes  '*  (referring  to  certain  notes  made  by  the  parties  aa 
collateral  to  Hexter's  note,  upon  which  money  was  borrowed  to 
payoff  the  claim  of  Tiedman  &  Co.);  "balance  of  the  money  to 
be  applied  on  Solomon's  indebtedness  to  Loughry  &  Co.»  Hex- 
ter and  myself,  until  settled.'^  If  this,  as  is  claimed  by  appel- 
lees, was  the  agreement  between  the  parties,  it  created  a  trust 
fund  for  the  benefit  of  Loughry  &  Co.,  Hexter  and  Bailey,  in 
respect  to  which  Hexter  occupied  the  position  of  trustee,  and 
Loughry  &  Co.,  Hexter  and  Bailey,  that  of  cestuis  que  trust. 
By  receiving  and  holding  the  money  in  trust  for  the  benefit  of 
Solomon's  creditors,  Hexter  became  pro  Tuic  mcsj  the  assignee 
of  Solomon's  estate  to  pay  his  debts  accoixJing  to  the  terms  of 
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the  trust,  and  it  is  quite  iuimaterial  whether  Ilexter  personally 
collected  the  accounts  or  whether  they  were  collected  by  Solo- 
mon, and  the  money  by  him  paid  over  to  Hexter.  The  money 
when  received  was  vested  in  Ilexter  for  the  purposes  of  the 
trast. 

We  understand  the  general  rule  to  be  well  settled,  that  an 
assignee  to  pay  debts  cannot  be  sued  at  law  by  a  creditor  to 
recover  his  proportionate  part  of  the  proceeds  of  the  estate, 
until  a  dividend  has  been  declared,  and  a  refusal  on  the  part 
of  the  assignee  to  pay.  Bishop  on  Insolvent  Debtors,  §  843. 

If  the  assignee  neglect  to  execute  the  trnst,  or  to  account  or 
make  distribution,  a  creditor  may  proceed  against  him  by  suit 
to  compel  an  account  or  distribution,  and  the  appropriate  rem- 
edy in  such  cases  is  by  bill  in  equity.  Burrill  on  Assignments, 
§  491,  3d  Ed.  In  Jose  v.  Eoberts,  Holt,  N.  P.  C.  600,  Bur- 
roughs, J.,  3ays:  "  If  money  is  paid  into  the  hands  of  a  trustee 
for  a  specific  pnrpose,  it  cannot  be  recovered  in  an  action  for 
money  had  and  received.  If  the  plaintiff  shows  the  specific 
purpose  has  been  satisfied,  that  it  has  absorbed  a  certain  sum 
only,  and  left  a  balance,  such  balance — the  trust  being  closed 
—may  be  recovered  at  law.  While  the  matter  remains  in  ac- 
count and  is  charged  with  the  specific  trust,  the  action  for 
money  had  and  received  will  not  lie." 

In  a  suit  at  law  by  a  single  creditor,  it  is  impossible  for  the 
court  to  settle  the  claims  of  conflicting  creditors,  and  adjust 
the  respective  amounts  to  be  paid  to  each  of  them.  If  a  divi- 
dend has  been  declared,  and  each  creditor's  share  or  dividend 
has  been  set  apart  by  the  assignee  of  the  fund,  the  share  thus 
set  apart  ceases  to  be  a  part  of  the  trust  fund,  and  becomes 
money  in  the  hands  of  the  assignee  for  the  use  of  the  creditor 
for  whom  it  has  been  set  apart,  and  which  the  assignee  cannot 
in  equity  and  good  conscience  retain;  and  the  creditor  may 
sue  for  it  in  an  action  at  law.  No  conflicting  claims  in  such 
case  remain  to  be  adjusted.  No  other  creditor  is  interested  in 
the  dividend  thus  set  apart.  The  only  persons  concerned  are 
the  assignee  or  trustee,  and  the  creditor.     Fitch  v.  Workman, 

9  Mete.  517. 

In  the  present  case,  three  several  creditors  claim,  in  con- 
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flicting  rights,  an  undivided  share  in  the  fund  in  proportion 
to  their  respective  demands  against  Solomon,  from  whom  the 
fund  came,  and  by  whom  the  trust  was  created.  The  fund  is 
still  in  Hexter's  hands,  subject  to  the  specific  purpose  for  which 
it  was  received  by  him.  Appellees  are  not  the  only  persons 
interested  in  the  fund;  Hexter,  Bailey  and  Solomon,  also  have 
an  interest  therein.  Hexter  has  not  adjusted  the  respective 
amounts  to  be  paid  to  each,  nor  could  he  do  so  without  the  con- 
currence of  all.  If  appellees  can  recover,  Bailey  can  in  turn  sue 
Hexter  for  his  pro  rata  share,  and  he  would  not  be  concluded 
by  the  finding  of  the  court  as  to  the  amount  due  to  him  in  the 
present  suit  to  which  he  was  not  a  party.  But  the  court  was 
necessarily  compelled  to  determine  the  amount  due  to  Bailey 
in  order  to  determine  appellee's  share  of  the  funds  in  Hexter's 
hands.  The  only  remedy  was  by  a  bill  in  equity,  in  which  the 
court  could  ascertain  and  settle  the  conflicting  claims  of  all  the 
beneficiaries  of  the  fund,  and  distribute  the  same  according  to 
their  respective  rights.  As  was  said  in  Case  v.  Eoberts,  "  The 
action  for  money  had  and  received  must  not  be  turned  into  a  bill 
in  equity." 


John  Lill  et  al.,  Ex'rs, 

V. 

Napoleon  B.  Brant,  Adm'r. 

1.  Statement. — Appellee's  intestate,  Horan,  in  1865,  g^ave  an  indetnniff- 
ing  bond  for  $7,000,  with  appellant's  testator  as  surety  thereon,  and  to  secure 
said  surety,  soon  after  con veyed  to  him,  by  verbal  arrangement,  personal  prop- 
erty worth  about  $16,000,  and  some  real  estate  of  considerable  value,  which 
was  aftei-wards  conveyed  by  warranty  deed  to  the  surety.  Horan  was  at  the 
time  of  these  conveyances  largely  indebted  to  others  than  the  creditor,  whose 
debt  was  secured  by  the  bond  aforesaid.  It  was  claimed  by  appellee  that 
appellant's  testator  received  said  property  in  trust  for  the  payment  of  the  par- 
ticular debt  mentioned,  and  was  to  return  to  him  the  balance  of  the  proceeds 
of  said  property  after  payment  of  the  debt  for  which  he  was  surety;  and  that 
appellee's  testator  had  realized  a  large  sum  from  the  sale  of  the  property  for 
which  he  ought  to  ax^count.  The  claim  was  first  filed  in  county  court  agrainsi 
the  estate  of  appellant's  testator,  and  came  to  the  Circuit  Ck)art  by  appeal. 
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2.  Assignment— Statute  of  frauds. — Taking  the  transaction  as  a 
whole,  instead  of  being  a  mortgage,  it  was  an  assignment  by  an  emban-assed 
debtor,  and  being  verbal  and  comprising  both  real  and  personal  property,  it 
was  inyalid  under  the  Statute  of  Frauds. 

3.  AssioNHENT  FOB  BENEFIT  OF  CBEDITORS. — If  the  Conveyance  had 
been  confined  to  personal  property,  been  made  in  good  faith  for  the  payment 
of  all  creditors  of  the  assignor,  it  would  have  been  good;  but  being  made  for 
the  payment  of  a  particular  debt,  the  balance  to  be  returned  to  the  assignor, 
there  being  other  creditors,  it  must  be  considered  as  made  to  hinder  and 
defraud  creditors,  and  for  this  reason  void  under  the  Statute  of  Frauds,  and 
and  the  assignor  could  maintain  no  action  against  the  assignee  for  the  return 
of  any  balance. 

4.  Administrator— Action  fob  recovery  of  real  property.— Even 
if  the  question  of  fraud  was  disregarded,  and  the  transaction  as  to  the  real 
estate  considered  as  a  mortgage,  then  if  the  condition  was  not  performed 
during  the  lifetime  of  the  assignor,  there  would  be  an  estate  by  way  of  equity 
of  redemption,  which  at  his  death  would  be  cast  upon  his  heirs,  and  for 
which  they  and  not  the  administrator  could  have  an  action.  Or  if  the  trans- 
action should  take  the  form  of  a  resulting  trust  in  the  assignee,  the  heirs 
alone  could  maintain  an  action  therefor. 

5.  Resultino  tbust — Statute  of  limitations — Jurisdiction  of 
county  court. — As  to  the  personal  property  it  is  diflScult  to  see  how  this 
action  can  be  maintained,  for  if  it  partakes  of  the  character  of  a  resulting 
trust,  the  county  court  had  no  jurisdiction  of  the  subject-matter;  and  if  it  is 
not  of  that  character,  but  in  the  nature  of  an  ordinary  claim  against  the  es- 
tate of  a  deceased  person,  then  it  is  barred  by  the  Statute  of  Limitations. 

Appeal  from  the  Circuit  Conrt  of  Cook  county;  the  Hon. 
Thomas  A.  Mokan,  Judge,  presiding.  Opinion  filed  June  22, 
1880. 

Mr.  Sanford  B.  Perry  and  Mr.  William  A.  Montgomery, 
for  appellants;  that  the  claim,  bo  far  as  regards  the  personal 
property,  is  barred  by  the  Statute  of  Limitations,  cited  Lill  v. 
Brant,  1  Brad  well,  272;    Hay  ward  v.  Gunn,  82  111.  385. 

There  is  nothing  in  the  transaction  in  the  nature  of  a  trust 
which  exempts  it  from  the  bar  of  the  statute:  Angell  on  Lim- 
itations, Ch.  16,  §  166;  Hay  ward  v.  Gunn,  82  111.  385. 

Where  a  deed  is  absolute  in  terras,  the  fact  that  tlie  grantee 
is  a  trustee  of  the  land  conveyed  cannot  be  established  by  parol: 
Kev.  Stat.  1877,  Ch.  59,  §  9;  1  Perry  on  Trusts,  §§  78-84;  Ho- 
vey  V.  Holcomb,  11  111.  660;  Perry  v.  McIIenry,  13  111.  277; 
Seaman  v.  Cook,  14  111.  501;  Lantry  v.  Lantry,  51  111.  458; 
Koaers  v.  Simmons,  55  111.  76;  Walter  v.  Klock,  55  111.  362. 
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An  absolute  deed,  if  intended  as  security  for  a  debt,  will  be 
lield  as  a  mortgage:  Rev.  Stat.  1845,  105;  He  v.  Stat  1877, 
676.' 

But  such  deed  will  be  so  held  only  in  equity:  Miller  v. 
Thomas,  14  111.  428;  Ruckman  v.  Alwood,  71  HL  158; 
Knowles  v.  Knowles,  86  111.  2. 

A  county  court  has  no  equitable  jurisdiction:  Pahlman  v. 
Graves,  26  111.  405. 

The  evidence  must  clearly  show  that  the  deed  was  intended 
as  a  mortgage:  Lindaur  v.  Cummings,  57  111.  195;  Smith  v. 
Cramer,  71  111.  185;  Magnusson  v.  Johnson,  73  111.  156;  Rem- 
ington V.  Campbell,  60  111.  516;  Dwen  v.  Blake,  44  111.  135; 
Price  v.  Karnes,  59  111.  276;  Sharp  v.  Smitherman,  85  IlL  154. 

Messrs.  Bbandt  &  Hoffman,  for  appellee;  that  the  Statute 
of  Limitations  is  no  bar  to  this  action,  cited  Goodheart  v. 
Johnson,  88  111.  58;  Roberts  v.  Fleming,  53  111.  196;  Albrecht 
V.  Wolf,  58  111.  186;  Walden  v.  Karr,  88  111.  49. 

A  conveyance  as  security  for  a  debt  is  a  mortgage,  and  parol 
proof  is  competent  to  show  that  it  was  so  intended:  Blanchard 
V.  Kenton,  4  Bibb,  451;  Delahay  v.  McConnell,  4  Scam.  157; 
Peterson  v.  Clark,  15  Johns.  205;  Dunham  v.  Day,  15  Johns, 
555;  Clark  v.  Henry,  2  Cow.  324;  Lane  v.  Shears,  1  Wend. 
443;  Brown  v.  Dean,  8  Wend.  208;  Walton  v.  Conly's  Adm'r. 
14  Wend.  63;  Tillson  v.  Moulton,  23  111.648;  Nat.  Ins.  Co.  v. 
Webster,  83  111.  470;  Hancock  v.  Harper,  86  HI.  450. 

The  county  court  has  jurisdiction  of  equitable  money 
demands,  for  which  an  action  at  law  would  not  lie:  Moore  v. 
Rogers,  19  111.  347;  Dixon  v.  Buell,  21  111.  203;  Albretch  v. 
Wolf,  58  111.  186. 

If  a  trustee  buys  in  an  outstanding  title,  he  holds  it  for  his 
cestui  qiie  trust:  King  v.  Cushman,  41  IlL  31;  Whitney  v. 
Peddicord,  63  111.  249;  G.  C.  &  S.  R.  R.  Co.  v.  Kelly,  77  111. 
426;  Ward  v.  Armstrong,  84  111.  154. 

Where  the  evidence  is  conflicting,  and  there  is  evidence  to 
sustain  the  verdict,  it  will  not  be  disturbed :  Keeler  v.  Stappe, 
86  111.  310;  C.  B.  &  Q.  R.  R.  Co.  v.  Lee,  87  111.  457;  Chicago 
V.  Herz,  87  111.  542;  Stickle  v.  Otto,  86  111.  164;  Miller  v.  Bait- 
hasser,  78  111.  202;  Bell  v.  Gordon,  86  111.  501. 
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McAllister,  P.  J.  This  case  arises  upon  a  claim  filed  May 
14th,  1876,  in  the  County  Court  of  Cook  county,  by  appellee 
Brant,  as  administrator  of  the  estate  of  David  Horan,  de- 
ceased, against  the  executors  of  William  Lill,  also  deceased. 
Tlie  claim  having  been  disallowed  by  the  county  court,  the 
administrator  took  an  appeal  to  the  circuit  court,  wherein  there 
have  been  several  trials,  with  various  results.  The  cause  was 
before  this  court,  on  appeal,  at  the  April  term,  1878,  when  a 
judgment  in  favor  of  appellee  was  reversed,  for  the  reason, 
among  others,  that  there  was  a  variance  between  the  statement 
of  the  claim  and  the  proofs,  and  it  was  remanded.  1  Brad- 
well,  266.  Whereupon  the  statement  was  amended  by  leave 
of  the  circuit  court,  and  on  the  last  trial  there  was  a  verdict 
for  twenty  thousand  dollars  for  appellee,  on  which  the  court 
below,  overruling  defendant's  motion  for  a  new  trial,  gave 
judgment,  and  they  again  appeal  to  this  court 

The  amount  is  so  large,  the  case  itself  so  peculiar,  that  we 
have  felt  bound  to  bestow  upon  it  all  the  care  and  consideration 
its  importance  demands.  From  plaintiff's  own  showing,  it  ap- 
pears that  Horan,  sometime  prior  to  Feb.  1,  1865,  kept  a  bil- 
liard saloon  in  Chicago,  in  partnership  with  one  Dennehey^ 
who  wished  to  withdraw  from  the  business;  but  the  firm  had 
become  indebted  to  Paris  &  Allen,  of  New  York,  in  the  sum 
of  alx)ut  seven  thousand  dollars.  Horan  wished  to  buy  out 
Dennehey's  interest,  but  the  latter  would  sell  only  upon  con- 
dition that  Horan  would  assume  that  debt,  and  give  liim,  Den- 
nehey,  a  bond  of  indemnity;  which  was  accordingly  done,  and 
Lill  executed  it  as  surety.  Horan,  thereupon  carried  on  the 
business  alone,  paying  upon  the  Paris  &  Allen  debt,  from  time 
to  time,  until  he  had  paid  in  all  about  two  thousand  dollars. 
Meanwhile  he  had  become  indebted  to  other  creditors,  in  all 
abont  twentv-seven  hundred  dollars.  Paris  &  Allen  were 
pressing  him  for  the  balance  of  their  debt,  and  so  were  his 
other  creditors;  and  it  seems  he  was  either  unable  or  unwil- 
ling to  pay  any  of  tliem. 

Under  this  state  of  things,  Paris  &  Allen,  either  having 
brought,  or  being  about  to  bring,  suit  upon  their  demand,  and 
debts  being  due  his  other  creditors,  about  February  1,  1865, 
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of  it,  except  the  absolute  warranty  deed.  But  taking  the  terms 
of  it  as  set  out  in  the  statement  of  claim,  we  are  of  opinion 
that  the  transaction,  instead  of  being  a  mortgage,  or  in  the  na- 
ture of  a  mortgage^  comes  more  closely  within  what  is  known 
as  an  assignment  by  an  embarrassed  debtor,  as  plaintiffs'  evi- 
dence shows  Horan  was.  It  was  verbal,  however,  and  em- 
braced, according  to  plaintiff's  statement  of  his  claim,  both  real 
and  personal  property.  If  it  had  been  confined  to  the  person- 
al property,  been  made  in  good  faitli,  and  provided  that  the  sur- 
plus, after  Lill  was  indemnified,  should  be  applied  on  the  debts 
of  Horan's  other  creditors,  as  the  law  was  then,  it  would  have 
been  valid.  Burrill  on  Assignments  (3d  Ed.),  Sec.  154,  and  ca- 
ses cited  in  notes.  But  the  proposition  is  incontrovertible, 
that  a  verbal  assignment  by  a  debtor  of  all  his  real  and  per- 
sonal property,  is  invalid.  Of  course  such  an  attempted  transfer 
of  real  estate  standing  by  itself,  would,  by  the  Statute  of  Frauds 
be  inoperative;  and  the  rule  is  well  recognized  by  the  courts, 
that  although  an  agreement  without  writing  embraces  person- 
al as  well  as  real  property,  it  will  be  regarded  as  entire,  and 
governed  by  the  Statute  of  Frauds.  Tliayer  v.  Rock,  13  "Wend. 
53 ;  Meyers  v.  Schemp,  67  111.  469.  "  Where  real  property  is  ei- 
ther wholly  or  in  part  the  subject  of  the  assignment,  a  writing  is 
expressly  required  by  the  statute."  Burrill  on  Assignments 
Sec.  126.  and  authorities  in  notes. 

But  aside  from  that,  the  terms  as  set  out  in  the  statement 
of  claim,  by  which  the  plaintiff  was  bound,  clearly  constituted 
an  express  trust,  as  contradistinguished  from  an  implied  one; 
and  being  verbal,  it  was  governed  by  section  4  of  tlie  Statute 
of  Frauds  and  Perjuries  (R.  S.  1845,  p.  259),  and  was  utterly 
void.    Adams  v.  Adams,  79  111  517. 

Now  this  proceeding,  although  in  the  nature  of  the  .equitable 
action  of  money  had  and  received,  was  essentially  an  action  at 
law;  and  was  brought  to  enforce  the  agreement  set  out  in  the 
statement  of  claim,  so  far  as  the  same  remained  executory. 
The  agreement  in  the  terms,  as  above  stated,  was  the  basis  of  the 
action.  As  an  agreement,  considering  the  subject-matter  of 
it,  and  the  fact  that  it  was  verbal,  it  was  within  tlie  Statute 
of  Frauds,  and  no  action  would  lie  to  enforce  it 


First  District — March  Term,  1880.       373 

Lill  V.  Brant. 

But  there  is  another  difficulty  lying  in  the  way  of  a  recovery 
by  the  plaintiff,  as  administrator  of  the  estate  of  David  Horan; 
and  that  is,  that,  npon  the  undisputed  facts  established  by  the 
plaintiff,  the  transaction  was  entered  into  with  a  view  to  hinder, 
delay  and  defraud  the  other  creditors  of  Horan.  Lill's  obliga- 
tion as  surety  npon  the  bond  of  indemnity,  bound  him  only  to 
the  extent,  so  far  as  material  to  this  case,  of  the  Paris  &  Allen 
judgment  for  $5,040.00.  He  was  fully  aware  of  the  fact  of 
Horan  having  other  creditors  who  were  pressing  him  for  pay- 
ment. Under  that  state  of  things,  Horan  and  Lill  enter  iUto 
the  agreement,  February  1,  1865,  whereby  the  former  was  to 
turn  over  to  the  latter  all  his  property,  real  and  personal,  which 
Lill  was  to  "hold  "  during  his  pleasure  and  discretion,  and  un- 
til he  should  deem  it  advisable  and  for  the  best  interests  of 
himself  and  said  Horan  to  dispose  of  the  same;"  and  when  he 
should  so  deem  it  advisable,  he  was  to  dispose  of  it,  and  out 
of  the  proceeds  to  indemnify  himself,  and  then  account  to  and 
pay  over  th^  residue — to  whom  ?  Horan 's  other  creditors  ?  No, 
bnt  to  Horan  himself.  It  is  a  rule,  as  to  which  every  respecta- 
ble authority  in  the  land  is  agreed,  that  if  a  debtor  in  embar- 
rassed circumstances  make  an  assignment  or  conveyance  of  all 
his  property  in  trust  to  pay  only  one  or  a  part  only  of  his 
creditors,  leaving  others  unprovided  for,  while,  by  the  transac- 
tion, he  reserves  a  substantial  benefit  to  himself  from  the  prop- 
erty so  assigned  or  conveyed  such  assignment  or  conveyance, 
will  be  held  to  be  fraudulent  and  void.  Thomas  v.  Jenks,  and 
Grover  v.  Wakeman,  1  Am.  Lead.  Cas.  (5th  Ed.)  p.  78,  and 
cases  in  notes;  Goodrich  v.  Downs,  6  Hill  (N.  Y.)  438;  Bow- 
en  V.  Parkhurst,  24  111.  257;  Burriil  on  As.  Sec.  148. 

But  this  is  not  all.  We  have  already  stated  the  fact  that  the 
transfer  included  nearly,  if  not  all,  the  very  goods  which 
Horan  had  but  recently  purchased  on  credit,  and  had  not  paid 
for,  of  the  other  creditors,  who  were  thus  left  unprovided  for; 
but  one  of  the  firm  of  D.  R.  Brant  &  Co.,  soon  after  the  trans- 
fer, applied  to  Horan,  as  he  testifies  in  Lill's  presence,  for  at 
least  a  return  of  the  goods  so  purchased  of  his  firm,  but  was 
refused  even  that,  and  he  says  he  thereupon  denounced  Horan 
as  a  swindler,  in  Lill's  presence.     And  then  it  appears  that 
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even  after  that,  whilst  Lill  already  had  in  his  hands,  according 
to  plaintiff's  evidence,  personal  property,  readily  convertible 
into  money,  and  worth  between  sixteen  and  seventeen  thousand 
dollars,  to  indemnify  him  for  a  liability  of  only  $5,040,  Horan, 
July  14,  1866,  voluntarily,  and  in  pursuance  of  the  assignment 
made  February  1, 1865,  as  plaintiff  claims,  conveyed  to  Lill, 
and  he  accepted,  all  his  real  estate.    Under  these  circumstances, 
all  shown  by  plaintiff's  own  evidence,  for  what  purpose  was 
that  conveyance  made  except  to  hinder,  delay  and  defraud  Ko- 
ran's other  creditors?    It  was  not  and  could  not  have  been  to 
secure  Lill,  who  already  had  this   sixteen  thousand  dollars' 
worth  of  readily  convertible  property  to  secure  him  for  a  lia- 
bility which  was  in  fact  $5,040,  though  plaintiff  strenuously 
insisted  it  was  only  $3,500.     No  clearer  case  could  be  proven 
by  human  testimony  than  the  plaintiff  made,  of  an  intent  to 
hinder,  delay  and  defraud  creditors.     And  yet  it  appears  that 
Horan  lived  some  three  years  after  February  1, 1865;  that  those 
other  creditors  were  cognizant  of  all  the  facts,  but  took  no 
steps  to  put  their  demands  into  judgment,  and  after  the  issue 
and  return  of  executions  to  file  a  creditor's  bill,  and  reach  suffi- 
cient of  this  property  to  satisfy  their  claims.     Such  a  course 
was  open  to  them.     Horan  himself  could  have  maintained  no 
suit,  either  at  law  or  in  equity,  to  compel  Lill  to  restore  to.  him 
the  residue  of  the  property  or  its  proceeds.     So  far  as  the  trans- 
action was  executed  it  was  binding  between  the  parties;  but 
the  law  would  not  lend  its  aid  to  enforce  that  part  of  the  trans- 
action which  remained  executory,  because  it  was  an  object  of 
the  agreement  to  defraud  others,  and  that  was  an  illegal  object 
Miller  v.  Merckle,  21  111.  162;  Winston  v.  McFarland,  22  111. 
38 ;  Taylor  v.  Bowers,  1  L.  R.  Q.  B.  Div.  300. 

If  Horan  in  his  life-time  would  liave  been  denied  the  aid  of  the 
law,  to  enable  him  to  carry  into  effect  an  agreement  made  with 
the  view  to  defraud  his  creditors,  can  his  administrator,  who 
has  acquired,  in  a  measure,  the  legal  existence  of  the  deceased, 
maintain  this  action,  which,  according  to  the  plaintiff's  own 
theory,  seeks  to  accomplish  the  same  result?     We  think  not 

The  instructions  for  plaintiff,  while  purporting  to  group  hv- 
pothetically  all  the  facts  necessary  to  a  recovery,  contain  no 
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hypothesis  as  to  the  bona  fides  of  the  transaction.  With  such 
evidence  before  the  jury  that  omission  was  error,  altliough  we 
feel  bound  to  say  that  a  verdict  negativing  the  fraud,  as  the 
verdict  rendered  impliedly  doesj  would  have  to  be  set  aside,  if 
that  were  the  only  question  in  the  case. 

Tlie  next  question  for  consideration  is  the  right  of  the  ad- 
ministrator of  Horan's  estate  to  recover  the  proceeds  of  the  real 
estate.  It  is  the  settled  law  of  this  State  that  the  land  of  one 
dying  intestate  descends  to  the  heir;  and  although  it  is  subject 
to  the  payment  of  debts,  and  may  afterwards  be  divested  by 
decree  and  sale  of  the  administrator,  the  heir  is  nevertheless 
tiie  owner,  and  entitled  to  the  rents  and  profits  meantime;  that 
the  administrator,  therefore,  takes  neither  an  estate,  title  or  in- 
terest in  the  realty.  Smith  v.  McConnell,  17  111.  135;  Shoe- 
mate  V.  Lockridge,  53  III.  503;  LeMoyne  v.  Quimby,  70  111.  399. 

By  the  undisputed  facts,  Horan  died  1868.  The  land  was 
not  sold  by  Lill  until  April,  1875.  The  personalty,  plaintiff 
claimed  and  gave  evidence  tending  to  prove,  was  suflScient  to 
satisfy  Lillys  claim,  and  leave  a  surplus  of  about  ten  thousand 
dollars;  the  recovery  is  upon  that  basis.  The  statement  of 
claim  is,  that  Lill  took  the  property  as  trustee,  or  mortgagee, 
to  indemnify  him  for  becoming  surety  for  the  Paris  &  Allen 
debt,  which  he  paid,  Sept.  6,  1865,  as  plaintiff  insisted,  out  of 
the.proceeds  of  the  personalty.  We  think  the  transaction  set 
out  was  not  in  the  nature  of  a  mortgage;  but  suppose  it  were, 
then  would  not  the  incident  attach  of  an  equity  of  redemption 
in  Horan?  We  will  exclude  the  idea  of  fraud,  and  regard  it 
for  the  time  being  as  a  mortgage;  then,  if  the  condition  were 
not  performed,  by  Lill's  liability  becoming  satisfied  during  Ko- 
ran's life-time,  Horan  was  the  owner  of  the  equity  of  redemp- 
tion at  his  death.  An  equity  of  redemption  is  an  estate  in 
land,  whereof  there  may  be  seizin.  Casborne  v.  Scarfe,  1  At- 
kyn,  603.  When  Horan  died,  that  estate  was  cast  upon  the 
heir.  But  if  the  mortgage  debt  was  satisfied  out  of  the  per- 
sonalty before  his  death,  as  it  was  according  to  plaintiff's  the- 
ory, then  Lill  held  the  legal  title  as  naked  trustee,  the  beneficial 
ownership  being  in  Horan.  On  his  death  that  estate  would  go 
to  the  heir.  Then,  on  the  other  hand,  suppose  we  regard  the 
transaction  as  a  conveyance  to  Lill,  in  trust,  for  the  particular 
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purpose  of  indemnifying  hiua  as  such  Bnretj'',  and  that  parol 
evidence  was  competent  to  establish  that  trust.  The  central 
idea  of  plaintiff's  case  was,  that  that  purpose  was  satisfied  out 
of  the  personalty,  leaving  a  large  sui^plus  of  such  personalty 
unexhausted;  and  that  afterwards  Lill  converted  the  realty  in- 
to money,  which  plaintiff  sought  to  recover,  as  well  as  the  res- 
idue of  the  personalty.  But  it  is  the  settled  rule  of  equity  that 
where  the  objects  or  purposes  of  a  trust  by  accident  or  other- 
wise fail,  and  do  not  take  eflfect,  or  if  they  are  all  accomplished 
and  do  not  exhaust  the  whole  property,  there  a  rdfeulting  trust 
will  arise  for  the  benefit  of  the  grantor  or  devisor  and  his  heirs. 
2  Story's  Eq.  Jur.  (Perry's  Ed.)  Sec.  1200,  and  cases  in  notes; 
4  Kent's  Com.  307;  Lewin  on  Trusts,  *177;  lb.  182-3. 

The  general  rule  was  comprehensively  formulated  by  Lord 
Chancellor  Thurlow,  in  Robinson  v.  Taylor,  1  Ves.  Jr.  44. 
He  said:  "The  general  rule  is,  that  where  property  is  given 
for  particular  purposes  in  trust,  nothing  more  is  subject  than 
those  purposes  require;  and  if  not  exhausted,  there  shall  be  a 
resulting  trust  for  the  residue,  after  the  purposes  are  answered 
as  to  the  real  estate,  for  the  heir-at-law;  as  to  the  personal, 
for  the  personal  representatives." 

If,  therefore,  the  purposes  of  this  trust  were  satisfied  out  of 
the  personalty  in  Horan's  life-time,  without  exhausting  even 
that,  and  leaving  the  real  estate  not  subject,  then  a  resulting 
trust  arose  for  Horan's  benefit,  and  on  his  death  the  equitable 
estate  in  the  realty  would  descend  to  his  heirs,  and  the  trustee 
would  hold  the  naked  legal  title  for  their  benefit,  and  the  per- 
sonality for  Horan's  personal  representatives.  If  the  purpose 
did  not  become  satisfied  until  after  his  death,  then  the  result- 
ing trust,  as  to  the  realty,  would  arise  for  the  benefit  of  his 
heirs,  who  alone  could  maintain  a  bill  to  compel  the  naked 
trustee  to  convey  the  legal  title  to  them.  Hill  v.  Bishop  of 
London,  1  Atkyn.  618. 

In  no  point  of  view  was  the  administrator  entitled  to  i-ecover 
the  proceeds  of  that  real  estate  in  this  action.  According  to 
the  doctrine  of  Varnum  v.  Meserve,  8  Allen,  158,  if  Lill  had 
converted  the  real  estate  into  monev  durino:  Horan's  life- time, 
by  the  proper  exercise  of  a  valid  power,  and  the  money  was 
not  all  needed  for  the  purpose  for  which  the  power  was  exer- 
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cised,  then  the  chauge  from  real  into  personal  property  would 
have  been  complete,  and  the  proceeds  would  have  been  a  part 
of  Horan's  personal  estate,  to  be  received  and  administered  as 
assets  by  his  administrator.  But  that  was  not  this  case.  The 
land  was  not  converted  till  years  after  Horan's  death.  When 
it  was  converted,  Horan's  heirs  were  the  beneficial  owners; 
and  in  equity  the  money  so  received  would  belong  to  them, 
if  they,  being  sni  juris,  chose  to  receive  it  as  money;  other- 
wise it  would  remain  stamped  with  the  quality  of  real  estate. 
Hill.  v.  Cock,  1  Ves.  &  B.  173 ;  Oberly  v.  Lerch^  39  0.  E.  Green, 
344;  Lerch  v.  Oberly,  lb.  575;  Holland  v.  Cruft,  3  Gray,  180; 
Fletcher  v.  Ashburner,  1  Lead.  Gas.  in  Eq.  (4th  Am.  Ed.)  part  2, 
p.  1118,  and  notes;  Ackroyd  v.  Smithson,  lb.  1171,  and  notes. 

The  administrator  is  not  in  a  position  to  claim  that  the  real 
estate  was  converted  into  personal  by  the  contract  itself,  and 
invoke  the  doctrine  of  equitable  conversion ;  because,  (1),  no 
contract  to  convert,  out  and  out,  was  proved;  (2),  if  it  were,  it 
was  only  verbal,  and  within  the  Statute  of  Frauds;  (3),  that 
doctrine  is  altogether  a  doctrine  of  equity.  In  law  it  has  no 
being.     1  Lead.  Gas.  in  Eq.  supra,  p.  1066. 

It  is  clear,  beyond  doubt,  that  the  administrator  had  no  in- 
terest in  or  right  to  recover  the  proceeds  of  the  real  estate; 
wherefore,  if  he  could  maintain  this  action  at  all,  the  recovery 
could  only  be  with  reference  to  the  personal  property.  If  that 
be  so,  and  the  claim  was  one  not  falling  within  the  exclusive 
jurisdiction  of  a  court  of  equity,  and  was  cognizable  at  law, 
then  it  was  subject  to  the  operation  of  the  Statute  of  Limita- 
tions, and  was  barred  thereby.  But  if,  on  the  other  hand,  it 
was  not  subject  to  the  operation  of  that  statute,  for  the  reason 
that  the  case  was  one  of  a  direct  trust,  so  as  to  be  cognizable 
only  by  a  court  of  equity,  within  the  rule  in  Hay  ward  v.  Gunn, 
82  111.  388,  then,  it  follows  that  the  county  court  had  no  juris- 
diction of  it.  We  are  of  opinion  that  in  no  point  of  view  was 
plaintiff  entitled  to  judgment  in  this  action.  The  judgment 
of  the  court  below  must,  therefore,  be  reversed. 

Eeversed. 

"Wilson,  J.,  took  no  part  in  the  decision  of  this  case. 
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1.  Eecorder  op  deeds— Failubb  to  index  a  mortgage.— To  warrant 
a  recovery  upon  the  official  bond  of  a  recorder  of  deeds,  it  must  appear  that 
he  has  failed  to  perform  some  ofildal  act  enjoined  upon  him  by  law,  and  a  re- 
sulting damage  to  the  party  suing.  So,  a  recovery  cannot  be  had  for  a  fail- 
ure of  the  recorder  to  enter  a  mortgage  upon  a  sectional  index,  the  law  i  t 
requiring  him  to  keep  such  an  index,  and  it  appearing  that  such  moitgage 
was  properly  indexed  in  a  book  kept  for  that  purpose,  of  which  book  plain- 
tiff had  knowledge  and  failed  to  examine. 

2.  Note— Indorser— Discharged  by  laches  op  indorsee. — The  in- 
dorsee having  neglected  for  three  years  after  the  maturity  of  the  note  to  en- 
force its  collection,  the  indorser  is  discharged  from  liability  thereon  unless  it 
can  be  shown  that  the  maker  was  insolvent  or  suit  would  have  been  unavail- 
ing. This  being  so,  a  voluntary  payment  to  the  indorsee  by  the  indorser 
would  not  revive  the  claim  as  to  the  indorser  so  as  to  show  an  injury  and  lo^ 
to  him,  and  thereby  furnish  a  ground  of  action  against  the  recorder  for  a  loss 
arising  from  his  negligence. 

Appeal  from  the  Circuit  Court  of  Knox  county;  tlie  Hon. 

John  G.  Glenn,  Judge,  presiding.     Opinion  filed  June  17, 

1880. 

(378) 
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Mr.  P.  H.  Sanford  and  Mr.  F.  A.  Willouohby,  for  appel- 
lant; that  plaintiff  being  told  of  the  existence  of  a  prior  mort- 
gage, was  thereby  put  upon  inquiry,  and  is  chargeable  with 
knowledge  of  all  the  facts  such  inquiry  would  disclose,  cited 
Cox  V.  Milner,  23  111.  476;  Doyle  v.  Teas,  4  Scam.  202;  Eupert 
T.  Mark,  15  111.  440;  Merrick  v.  Wallace,  19  111.  486;  Erick- 
son  V.  Kafferty,  79  111.  209;  Lee  v.  Kilburn,  3  Gray,  598; 
Carpenter  v.  Leonard,  3  Allen,  32;  Bartlet  v.  Decreet,  4 
Gray,  113. 

Mr.  E.  P.  Williams,  for  appellee;  as  to  the  duty  of  the  clerk 
to  keep  an  index  of  deeds  and  mortgages,  cited  Rev.  Stat.  1868, 
Chap.  87,  §  10;  1869,  Chap.  87,  §  11. 

Generally  as  to  the  right  to  recover:  Cooley  on  Torts,  383; 
Merrick  v.  Wallace,  19  111.  486;  Kiser  v.  Heuston,  38  111.  252; 
The  Governor  v.  Dodd.  81  111.  162. 

PiLLSBURY,  P.  J.  The  appellant  was  clerk  of  the  Circuit 
Court  and  ex-officio  recorder  for  Knox  county,  from  1868  to 
1872,  and  this  action  is  instituted  upon  his  official  bond  by 
Winters  to  recover  damages  alleged  to  have  been  sustained  by 
him  for  a  failure  upon  the  part  of  appellant  to  properly  per- 
form the  duties  of  recorder.  The  particular  breach  of  duty 
alleged  in  the  declaration  upon  which  the  action  is  predicated 
consists  in  his  failure  to  keep  as  recorder  a  correct  sectional 
index,  showing  the  conveyances  of  real  estate  in  that  county, 
whereby  Winters  was  induced  to  take  a  mortgage  upon  lots  6 
and  17,  in  blk.  13,  in  the  city  ol  Knoxville,  believing  the  said 
real  estate  to  be  free  from  incumbrance,  when  in  fact  a  prior 
mortgage  for  $1500  thereon  had  been  recorded  but  not  noted 
upon  such  sectional  index.  It  is  alleged,  and  such  is  the  proof, 
that  in  November,  1870,  the  said  Winters  held  the  note  of 
David  E.  Heagy,  as  principal,  and  Hugh  and  Washington 
Ileagy  as  securities,  upon  which  there  was  then  due  about 
$545,  and  that  an  arrangement  was  made  by  which  Winters 
surrendered  the  note  to  the  principal  maker,  and  took  a  new 
note  from  said  David  E.  and  Elizabeth,  his  wife,  secured  by 
R  mortgage  upon  the  lots  above  described. 
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It  is  claimed  by  "Winters  that  he  had  no  knowledge  of  any 
prior  incumbrance  upon  the  property,  and  that  he  examined 
the  said  sectional  index,  and  finding  none  noted  thereon,  lie 
took  the  mortgage,  surrendering  the  note  with  the  personal 
security.  It  further  appears,  that  at  that  time  there  was  upon 
the  records  a  prior  mortgage  given  by  said  David  E.  and  wife 
to  one  Miles  Smith,  for  $1500,  to  secure  a  portion  of  the  pur- 
chase money  of  said  premises.  The  note  thus  received  by 
"Winters  was,  on  the  26th  of  November,  1872,  sold  and  indorsed 
by  him  to  one  William  Davis,  who  retained  the  same  until 
1876,  without  attempting  to  collect  the  same,  when  the  makers 
failing  to  pay  the  interest,  he  brought  suit,  and  at  the  February 
term,  1877,  of  the  Knox  Circuit  Court,  he  obtained  judgment, 
upon  which  execution  was  issued,  and  $200  made  thereon,  and 
then  returned  unsatisfied  as  to  the  balance.  Thereupon,  as  is 
alleged  in  the  declaration.  Winters  paid  said  Davis  the  amount 
of  said  execution  not  collected,  as  he  had  guaranteed  the  col- 
lection of  the  note,  and  was  therefore  obliged  to  protect  his 
assignee.  He  then  brought  this  suit  to  recover  the  amount 
thus  paid  to  Davis,  and  recovered  in  the  circuit  court. 

To  entitle  the  plaintiff  to  recover  upon  the  official  bond  of 
appellant,  it  must  appear  that  the  appellant  has  failed  to  per- 
form some  ofiicial  act  enjoined  upon  him  by  the  law,  and  a 
resulting  damage  to  the  said  Winters.  We  have  not  been  re- 
ferred to  any  statute  in  force  at  the  time  requiring  the  recorder 
to  keep  a  sectional  index,  but  the  statute  of  1847,  requiring 
him  to  '^keep  a  complete  index  of  all  deeds,  mortgages  and 
other  instruments  in  writing,  required  by  law  to  be  recorded 
in  his  office,  as  a  safe  and  sure  reference  to  any  such  deed, 
mortgage  or  other  instrument  in  writing  so  recorded  by  him, 
and  open  at  all  times  to  the  citizens  of  such  county  for  their 
inspection  without  fee,"  is  relied  upon  by  tl\e  appellee  j  s  de- 
termining his  liability  in  that  regard.  It  is  admitted  by  counsel 
for  the  appellee  that  the  appellant  did  at  that  time  keep  an 
entry  book  as  required  by  statute,  a  grantee's  index  of  mortgages 
and  a  sectional  and  town  lot  index,  and  the  proof  shows  that 
this  mortgage  index  was  arranged  under  the  names  of  the 
towns  or  cities  wherein  the  mortgaged  property  was  situated, 
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so  that  any  one  desiring  to  ascertain  whether  any  town  lot  or 
block  was  mortgaged,  could  turn  to  the  name  of  the  town  and 
without  difficulty  find  wliat  lots  had  been  mortgaged,  tlie  date 
of  the  instrument,  when  recorded  and  the  names  of  the  parties 
thereto;  and  in  this  particular  instance  the  proof  further  shows 
tliat  in  said  index,  under  the  name  of  the  town  of  Knoxville, 
the  mortgage  from  Heagy  to  Smith  was  properly  noticed. 

Winters,  as  shown  by  the  evidence,  was  conversant  with  the 
records  and  the  manner  of  keeping  the  indexes,  and  it  is,  to 
saj"  the  least,  singular  that  he  should  confine  Iiimself  to  an 
examination  of  the  sectional  index  to  find  a  mortgage  upon 
a  town  lot  when  he  knew  that  there  was  a  mortgage  index 
where  all  the  mortgages  upon  lots  and  blocks  in  Knoxville  were 
indexed  by  themselves.  It  can  only  be  accounted  for  upon  the 
ground  that  he  was  grossly  negligent  regarding  his  own  inter- 
ests. He  alleges  in  his  declaration  that  he  carefully  examined 
the  indexes,  and  that  there  did  not  appear  thereon  this  mort- 
gage, and  that  he  relied  upon  such  examination,  etc. 

It  is  thus  seen  that  he  relied  upon  his  own  examination  of 
the  books  to  inform  himself  of  the  state  of  the  title  to  the  lots 
in  question,  and  we  think  that  as  he  was  looking  to  find  if  any 
incumbrances  existed  thereon  and  the  recorder  had  a  safe  and 
sure  reference  thereto  in  the  mortgage  index  to  town  lots,  that 
ordinary  care  required  him  to  examine  such  index,  especially 
as  he  knew  that  such  index  was  kept.  If  the  recorder  kept  a 
complete  index,  which  was  a  safe  and  sure  .reference  to  mort- 
gages, and  convenient  for  examination,  and  this  was  known  to 
Winters,  we  are  not  prepared  to  say,  that  his  loss  is  attributable 
to  the  failure  of  the  clerk  to  note  the  mortgage  in  the  sectional 
index  so  called  by  the  parties. 

We  are  also  inclined  to  the  opinion  that  Winters  had  notice 
of  the  existence  of  the  Smith  mortgage  before  he  made  the 
exchange  of  notes.  It  is  true  that  he  testifies  that  David 
Heagy,  Washington  Heagy  and  Elizabeth  Heagy,  all  told  him 
that  the  property  was  unincumbered  at  that  time.  All  these 
witnesses  deny  this  statement  of  Winters,  and  Washington 
Heagy  swears  that  he  told  him  at  the  time  of  the  proposed 
change  of  securities  "that  Smith  had  a  mortgage  on  the  prop- 


382  Appellate  Courts  op  Illinois. 

Temple  v.  The  People. 

erty,  and  that  Winters  then  said  there  was  nothing  on  the  record, 
but  he  would  go  and  examine  again,  and  in  a  short  time  came 
back  and  said  he  would  take  the  mortgage — that  he  would  have 
the  first  mortgage,  or  something  to  that  amount;  that  this  was 
after  he  had  told  him  Smith  had  a  mortgage  on  the  property." 

The  testimony  of  these  witnesses,  each  apparently  entitled 
to  as  much  credit  as  Winters,  induces  the  belief  that  the  rec- 
ollection of  Winters  must  be  at  fault  as  to  what  transpired  at 
the  time  of  the  proposed  change  of  securities.  It  is  probable 
that  Winters,  not  finding  the  Smith  mortgage  upon  the  sec- 
tional index,  concluded  he  would  have  a  prior  lien  upon  the 
property,  which  at  that  time  was  a  valuable  security  for  the 
amount,  and  he  would  have  the  advantage  of  a  well  secured 
loan  on  long  time,  which  was  a  consideration  with  him,  as  he 
says  he  only  desired  his  interest. 

Again,  it  appears  that  he  was  discharged  from  his  liability 
as  indorser  of  the  note  by  the  delay  of  Davis  in  the  collection 
of  the  same  from  the  Heagys,  unless  he  can  show  that  a  suit  by 
Davis  for  the  collection  thereof  would  have  been  unavailing; 
as  it  is  not  pretended  that  Davis  took  any  steps  to  enforce  pay- 
ment for  more  than  four  years  after  it  was  assigned  to  him. 
To  avoid  the  force  of  this  position,  appellees  claim  in  their 
declaration  that  Winters  guaranteed  the  collection  of  the  note, 
and  that  the  Heagys  were  insolvent.  If  the  note  could  not 
have  been  collected  from  the  Heagys  by  the  exercise  of  due 
diligence  on  account  of  their  insolvency,  then  the  liability  of 
Winters,  as  indorser,  would  continue;  but  the  record  does  not 
show  that  from  1872  to  1876  the  Heagys  were  insolvent.  On 
the  contrary,  during  all  this  time  they  paid  the  interest  on  the 
note,  and  the  presumption  is,  in  the  absence  of  proof  to  the 
contrary,  that  the  principal  could  be  collected  from  them. 

There  is  no  proof  that  Winters'  liability  upon  the  note  was 
other  than  that  Of  indorser;  the  only  evidence  upon  that  point 
being  his  indorsement  upon  the  note.  It  cannot  be  seriously 
contended  that  Winters  liad  sustained  any  injury  up  to  the 
time  he  paid  Davis,  and  again  became  possessed  of  the  note; 
and  if  he  had  already  been  discharged  from  all  liability  by  the 
laches  of  Davis,  we  are  at  a  loss  to  see  how  he  could  invest 
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himself  with  the  right  to  recover  substantial  damages  from 
appellant  by  voluntarily  paying  to  Davis  the  amount  due  upon 
the  execution,  when  he  was  under  no  legal  obligation  so  to  do. 
So  far  as  this  record  discloses,  his  loss  arose  fix)m  such  pay- 
ment, for  which  he  cannot,  we  think,  hold  the  appellant  respon- 
sible. 

For  these  reasons  we  are  of  the  opinion  that  a  new  trial 
Bhould  be  had  in  this  case.  Tlie  judgment,  therefore,  will  be 
reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


Darius  B.  Gates  et  al, 

V. 

The  People  of  the  State  of  Illinois. 

Levy  of  bxectjtion— Taking  propbrty  under  another  writ — Con- 
tempt OP  COURT. — Upon  a  valid  levy  of  an  execution  upon  the  personal  prop- 
erty of  a  defendant,  the  law  invests  the  sheriff  with  a  special  property  there- 
in; and  if  the  property  is  taken  from  him,  he  has  an  action  of  trespass,  trover 
or  replevin  aifainst  the  wrongr-doer;  but  he  cannot  invoke  the  summary  pro- 
cess by  attachment  for  contempt  of  court  for  such  taking;. 

Appeal  from  the  Circuit  Court  of  LaSalle  county;  the  Hon. 
Gkoeoe  W.  Stipp,  Judge,  presiding.  Opinion  filed  June  17, 
1880. 

On  the  26th  day  of  June,  A.  D.  1879,  an  execution  was  issued 
out  of  the  Circuit  Court  of  LaSalle  county,  in  favor  of  George 
H.  Locey,  as  trustee  for  Eva  Scherzer,  and  against  Charles  A. 
Scherzer,  for  $9,944.40,  damages  and  costs  of  suit.  This  exe- 
cution was  based  upon  a  judgment  confessed  on  said  day  by 
Scherzer,  the  said  Eva,  the  beneficiary  therein,  being  his  wife. 
The  sheriff  of  LaSalle  county,  E.  C.  Stevens,  received  the  writ 
the  day  of  its  date,  and  immediately  proceeded  and  levied  the 
same,  as  he  claims,  upon  the  stock  of  goods  of  the  defendant, 
consisting  of  a  genenil  assortment  of  watches,  clocks  and  jew- 


384  Appellate  Courts  of  Illinois. 

Gates  V.  The  People. 

elry..  These  goods  were  not  removed  by  the  sherift'  from  the 
store  where  Scherzer  carried  on  his  business,  but  were,  as  the 
sheriff  alleges,  left  by  him  in  custody  of  one  A.  J.  Nichols, 
who  was  employed  by  Scherzer  as  a  jeweler.  The  back  part  of 
the  room  was  also  used  by  one  Collins  for  the  purpose  of  stor- 
ing musical  instruments,  and  after  the  alleged  levy  the  room 
was  left  open  for  business  purposes  upon  the  part  of  Nichols 
and  Collins. 

This  store  room  was  leased  by  Scherzer  of  the  appellant  Gates, 
for. a  monthly  rent  of  $62.50,  and  on  the  second  day  of  July, 
six  days  after  the  levy  by  the  sheriff.  Gates  issued  his  distress 
warrant  for  the  sum  of  8125,  being  rent  then  due  for  the 
two  months  ending  on  that  day,  and  delivered  the  warrant  to 
die  appellant  Murtha,  as  his  bailiff,  for  execution.  The  appel- 
lants then  went  to  the  store  and  removed  a  portion  of  the  goods 
claimed  to  have  been  levied  upon  by  the  sheriff. 

The  sheriff  thereupon  filed  his  affidavit  and  that  of  the  cus- 
todian Nichols,  in  the  circuit  court,  and  asked  a  rule  upon  ap- 
pellants to  show  cause  why  they  should  not  be  punished  for  a 
contempt  of  court,  and  make  return  of  the  goods  taken  upon 
the  distress  warrant. 

In  answer  to  the  rule  entered  upon  such  application,  the  ap- 
pellant Gates  presented  his  affidavit,  setting  forth  the  above 
facts  regarding  his  claim  for  rent,  and  further  alleged  that  the 
sheriff  had  not  made  any  valid  levy,  in  that  he  had  not  removed 
the  goods  from  the  demised  premises;  and  further,  that  the  con- 
fession of  judgment  by  Scherzer  in  favor  of  Locey  for  the  ben- 
efit of  the  wife  of  Scherzer,  was  fraudulent,  and  made  to  hin- 
der and  delay  his  creditors;  and  that  upon  making  the  levy 
under  the  distress  warrant,  he  had  caused  a  copy  of  the  war- 
rant and  inventory  of  the  goods  taken  to  be  immediately  filed 
in  the  office  of  the  clerk  of  the  circuit  court  of  said  county. 

The  court,  after  admitting  testimony  upon  the  liearino:,  ten- 
ding to  contradict  the  affidavits  filed  by  the  appellants,  in  an- 
swer to  the  rule  to  show  cause,  adjudged  the  respondents  to  be 
guilty  of  a  contempt  of  court;  ordered  them  to  make  return 
of  the  goods  to  the  sheriff,  and  each  respondent  to  pay  one  half 
the  costs  to  be  taxed.  From  these  orders  of  the  court  the  re- 
spondents appealed  to  this  court. 
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Mr.  E.  D.  McDonald,  for  appellants;  that  the  officer  claim- 
ing to  act  as  sheriff,  it  devolves  upon  him  to  show  that  he  was  an 
officer  dejvre  before  he  can  rightfully  hold  the  property  against 
any  but  the  defendant,  cited  Schlencker  v.  Eisley,  3  Scam.  483; 
Outhouse  V.  Allen,  72  111.  529;  Gilligan  v.  Stevens,  4  Brad- 
well,  401. 

The  sheriff  must  recover  upon  the  strength  of  his  own  title, 
not  upon  the  weakness  of  his  adversary's:  Davison  v.  Waldron, 
31  111.  120. 

The  proceeding  by  attachment  for  contempt,  cannot  be  sus- 
tained in  this  case:  People  v.  Church,  2  Wend.  262;  Haines 
V.  Haines,  35  Mich.  138;  State  v.  Stuart,  7  Iowa,  502. 

The  landlord's  lien  attaches  when  the  tenant  takes  possession, 
and  continues  until  the  rent  is  paid:  Drane  v.  Garretson,  24 
Iowa,  352;  Acker  v.  Witherell,  4  Hill,  122;  O'Hara  v.  Jones, 
46  III  288. 

The  levy  was  insufficient:  Minor  v.  Herriford,  25  111.  344; 
Beckman  v.  Lansing,  3  Wend.  446;  Haggerty  v.  Wilber,  16 
Johns.  228;  Westervelt  v.  Pickney,  14  Wend.  123. 

The  confession  of  judgment  was  fraudulent,  and  the  court 
will  not  aid  the  parties  in  their  fraud:  Miller  v.  Marckle,  21 
ni.  152;  Nellis  v.  Clark,  20  Wend.  24;  Kerr  on  Fraud  and 
Mistake,  293;  Webster  v.  Eeed,  11  How.  437;  Carpenter  v. 
Hart,  5  Cal.  406;  Easter  v.  Minard,  26  111.  494. 

The  sheriff  must  show  the  execution  was  based  upon  a  valid 
judgment:  The  People  v.  Neill,  74  111.  68;  Johnson  v.  Hollo- 
way,  82  111.  334;  2  Grenl.  Ev.  §  629. 

The  order  committing  for  contempt  is  uncertain  and  void: 
Albany  City  Bank  v.  Schermerhorn,  9  Paige,  371;  The  Peo- 
ple V.  Piepenbrink,  12  Chicago  Legal  News,  41. 

Messrs.  Looby  &  Evans,  for  appellee;  that  the  possession  of 
the  sheriff  cannot  be  interfered  with,  cited  Herman  on  Execu- 
tions, 246;  In  re  Cunningham  v.  Cent.  Law  Jour.  Sept.  1879. 

Goods  seized  under  an  execution  cannot  be  distrained  for 
rent:  1  Brown  &  Hadley's  Com.  476;  Milliken  v.  Selge,  6 
Hill,  623;  Noe  v.  Gibson,  7  Paige,  513;  Union  Bank  v.  Clos- 
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sey,  11  Johns.  183;  Pierce  v.  Scott,  4  Watts  &  Serg.  344;  4 
Wait's  Actions  and  Defenses,  267. 

The  landlord's  lien  extends  only  to  rent  due  before  the  levy: 
Trappan  v.  Mosie,  18  Johns.  1;  Haskins  v*  Knight,  1  Maule 
&  S.  245. 

The  court  has  authority  to  order  return  of  the  goods,  and 
to  punish  by  contempt  a  failure  to  comply  with  the  order: 
Knott  V.  The  People,  83  111.  632;  The  People  v.  Neill,  74  IlL 
68. 

The  order  of  committal  was  interlocutory,  and  no  appeal 
will  lie:  Kev.  Stat.  Chap.  110,  §  68;  R.  &  M.  R  R  Co.  v. 
Trust  Co.  70  III.  249;  Gage  v.  Eich,  56  111.  297. 

PiLLSBUEY,  P.  J.     It  is  insisted  by  counsel  for  appellees,  that 
goods  taken  in  execution  are  in  custodia  legiSj  and  not  subject  to 
distraint,  and  any  one  interfering  with  them  renders  himself 
subject  to  the  summary  proceeding  had  in  this  case;  and  sev- 
eral cases  are  referred  to  as  sustaining  this  position.    The  cases 
referred  to  are  where  a  court  of  equity,  in  the  exercise  of  its 
extraordinary  jurisdiction,  by  a  judicial  order  appoints  some 
person  as  a  receiver  to  take  possession  of  the  property  involved 
in  the  litigation  for  the  purpose  of  its  preservation,  until  it  can 
be  determined  in  due  course  of  the  proceedings  who  is  equitably 
entitled  to  the  property.     The  officer  thus  appointed  by  the 
court,  and  subject  to  its  control  in  all  things  relating  to  the  fund 
or  other  property  placed  in  his  charge  by  an  order  authorizing 
him  to  take  the  property  preliminary  to  the  final  action  of  the 
court  disposing  of  it,  is  necessarily  entitled  to  the  protection 
of  the  court  when  his  right  to  retain  the  property  is  assailed 
by  any  one  claiming  in  opposition  to  him.     Any  attempt  to 
take  the  property  from  his  possession,  directly  questions  the 
action  of  the  court  in  the  premises,  which  cannot  be  allowed  to 
be  done  in  any  such  collateral  manner. 

The  rule  therefore  obtains  in  such  cases  that  any  unauthor- 
ized interference  with  the  possession  of  the  officer  liolding 
liro'perty  j}endente  lite  under  order  of  the  court,  will  be  treated 
as  a  contempt  of  court. 

Of  like  character  are  cases  arising  under  the  bankrupt  law; 
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there  the  assignee  takes  the  property  of  the  bankrupt,  and 
under  the  supervision  of  the  court  retains  possession  of  it,  to 
await  a  final  order  of  distribution,  or  disposes  of  it,  holding  the 
proceeds  for  like  purpose,  the  property  itself  being  at  all  times 
under  the  immediate  control  of  the  court. 

Tlie  like  doctrine  has  been  announced  where  property  has 
been  seized  upon  mesne  process,  as  in  Knott  v.  The  People,  83 
111.  532,  and  People  v.  Neill,  74  111.  68,  where  it  was  held  that 
a  defendant  in  replevin  was  guilty  of  a  contempt  of  court  in 
rescuing  the  property  from  the  replevisor  after  it  had  been  de- 
livered to  him  under  the  writ,  and  was  properly  so  held. 

A  plaintiff  in  replevin,  by  filing  the  aflSdavit  and  bond  re- 
quired by  the  statute,  entitles  himself  to  the  possession  of  the 
property  during  the  pendency  of  the  suit,  and  the  court  is 
called  upon  to  determine  who  is  the  owner  of  the  property,  or 
entitled  to  its  possession,  and  upon  final  determination  to  award 
its  return  to  the  defendant,  or  adjudge  that  the  plaintiff  re- 
tain it. 

All  these  cases  which  hold  that  the  court  will  interpose  in 
preventing  any  unauthorized  interference  with  property  taken 
under  its  orders  by  summary  proceedings  for  contempt,  appear 
to  rest  upon  the  principle  that  the  court  is  called  upon  in  ex- 
ercising its  jurisdiction  <5oncerning  the  subject-matter  of  the 
pending  litigation,  to  make  some  final  adjudication  determin- 
ing the  statiis  of  the  property  thus  placed  in  its  custody  under 
the  law,  or  to  make  some  final  disposition  of  it  in  accordance 
with  the  rights  of  the  parties  and  the  character  of  the  proceed- 
ings affecting  it.  We  are  unable  to  find  that  the  rule  for  the 
protection  of  the  court's  officers  by  this  summary  proceeding, 
has  ever  been  extended  to  a  sheriff  taking  goods  in  execution; 
at  least  we  have  been  referred  to  no  case  thus  holding,  and  it  is 
believed  none  can  be  found.  Admitting  that  goods  taken  in 
execution  are  in  the  custody  of  the  law,  to  the  extent  that  they 
cannot  be  taken  on  another  writ  in  the  hands  of  another  officer, 
or  distrained  by  the  landlord  for  rent,  it  does  not  follow  there- 
from that  they  are  in  custody  of  the  court  through  its  officer 
appointed  for  the  purpose  of  seizing  them,  or  that  the  court  is 
required  to  interpose  summarily  its  strong  arm  to  prevent  a 
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rescue  by  one  claiming  an  interest  therein  adverse  to  the  officer. 

An  officer  levying  an  execution  upon  goods  is  required  to 
reduce  the  same  to  his  possession,  at  least  so  far  as  the  char- 
acter of  the  property  will  permit,  and  as  the  law  does  not  rec- 
ognize that  the  possession  can  be  in  two  different  officers  at 
the  same  time,  claiming  by  different  writs,  the  policy  of  the 
law  forbids  that  a  subsequent  writ  shall  confer  authority  upon 
the  officer  holding  it,  to  deprive  one  holding  the  property  by  a 
prior  lien  of  the  right  of  prior  satisfaction. 

Upon  a  valid  levy  of  an  execution  upon  the  personal  prop- 
erty of  a  defendant,  the  law  invests  the  sheriff  with  a  special 
property  therein,  and  gives  him  all  the  legal  remedies  neces- 
sary to  protect  his  possession  under  the  writ,  and  to  recover 
damages  for  any  invasion  of  his  rights  thereunder.  He  is  made 
responsible  for  the  proper  care  of  the  goods  levied  upon,  to  the 
end  that  they  shall  be  made  available  under  his  writ;  if  there- 
fore the  property  is  taken  from  him  or  his  custodian,  he  has 
by  law  the  action  of  trespass,  trover,  or  replevin  against  the 
wrong-doer.  Garner  v.  Willis,  Breese,  368;  and  if  rescued  he 
can  call  out  the  power  of  the  county,  if  necessary,  for  the  pur- 
pose of  re-capture.  Freeman  on  Ex.  §  270,  and  authorities 
cited,  People  v.  Church,  2  Wend.  262. 

This  last  case  is  directly  in  point,  and  the  conclusion  of  the 
court  was  that  an  attachment  for  contempt  will  issue  for  a  res- 
cue on  mesney  but  not  on  final  process. 

Especially  should  this  rule  be  sustained  where,  as  in  the  case 
at  bar,  appellant  claimed,  and  with  some  show  of  reason,  that 
the  sheriff  never  perfected  his  levy  under  the  execution  by 
taking  such  possession  of  the  goods  as  the  law  required,  to  pre- 
vent the  landlord  from  distraining  the  goods  of  his  tenant 
found  upon  the  premises,  and  that  the  confession  of  judgment 
was  fraudulent  and  void  as  to  creditors,  and  he  therefore  had 
a  right  to  take  the  goods  upon  his  distress  warrant 

If  either  of  these  facts  existed,  he  had  a  right  to  levy  his 
distress  warrant,  and  thus  obtain  satisfaction  for  rent  admitted 
to  be  due. 

At  all  events,  we  are  of  the  opinion  that  he  cannot,  by  this 
summary  method,  be  deprived  of  the  right  to  have  such  ques- 
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tions  submitted  to  a  jury.  The  sheriff  should  have  been  left 
in  this  case  to  the  remedies  that  the  law  affords  him  for  his 
own  protection.  The  judgment  of  the  court  below  will  be 
reversed. 

Judgment  reversed. 


Charlotte  Lequatte  et  al. 

V. 

Silas  Drtjry  et  al. 

1 .  Wbit  of  errob. — A  writ  of  error  is  the  commencement  of  a  new  action, 
and  it  is  not  considered  as  pending  in  the  court  awarding  the  same  until  the 
writ  is  issued;  hence,  the  law  of  remedy  in  force  at  the  time  of  issuing  the 
writ  determines  the  jurisdiction  of  the  court  to  issue  it. 

2.  Jurisdiction  of  appellate  court  ik  questions  of  freehold- 
Act  OF  1879. — By  the  act  of  1879  the  Appellate  Courts  of  this  State  have  no 
jurisdiction  by  appeal  or  writ  of  error  in  cases  involying  the  question  of  a 
freehold. 

3.  Partition. — ^Where,  in  a  bill  for  partition,  the  object  of  the  action  is  to 
deprive  one  of  the  parties  of  his  title  in  fee  to  certain  lands,  and  transfer  the 
same  to  another,  the  question  of  a  freehold  is  directly  involved. 

Ebbob  to  the  Circuit  Court  of  Rock  Island  county;  the 
Hon.  J  OHN  G.  Glenn,  Judge,  presiding.  Opinion  filed  June  17, 
1880. 

This  was  a  bill  in  chancery  for  partition  of  several  tracts  of 
land,  filed  by  the  plaintiffs  in  error  against  the  defendants  in 
error,  alleging  that  the  parties  were  owners  thereof  as  ten- 
ants in  common,  claiming  through  common  ancestors,  Isaiah 
Drury  and  Priscilla  Drury. 

Concerning  the  lands  in  dispute  in  this  suit,  the  bill  con- 
tains the  following  allegations:  That  on  Nov.  8th,  1852,  Eli 
Drury,  one  of  the  defendants,  held  title  in  fee  to  the  following 
lands  in  Rock  Island  county,  to  wit: 

The  N.  W.  one  fourth  of  K  E.  one-fourth,  Sec.  30.  That 
part  of  E.  one-half,  S.  W.  one-fourth,  Sec.  19,  lying  south  of 
Copperas  creek. 
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Also,  W.  one-half  of  S.  W.  one-fourth  of  said  Sec  19,  except 
26  acres  off  west  side. 

The  E.  one-half  of  S.  E.  one-fourth  Sec  19,  Town  16,  Range 
5,  west. 

That  although  on  said  Nov.  8th  said  Eli  held  the  title  in  fee 
to  said  lands,  yet  in  fact  the  lands  belonged  to  one  Isaiah  Dra- 
ry,  now  deceased,  and  in  fact  belonged  to  him  at  the  time  of  his 
decease;  that  said  Eli  held  the  said  lands  in  trust  for  and  at 
the  request  of  said  Isaiah. 

That  about  said  8th  of  November  said  Eli  was  indebted  to 
one  Andrews  for  goods  bought,  for  which  debt  Eli  gave  his 
notes  to  Andrews,  which  goods  were  afterwards  sold  by  Eli,  in 
partnership  with  Stuart  E.  Drury,  defendant;  that  to  secure 
the  payment  of  the  notes  given  for  said  goods,  Eli  Drury,  on 
said  8th  day  of  November,  made  to  Andrews  a  quit-claim  deed, 
conveying  said  lands  to  him  to  secure  the  payment  of  the  notes; 
that  before  the  death  of  Andrews,  Eli  paid  the  principal  part 
of  the  debt  for  the  goods  to  Andrews;  that  a  short  time  before 
Andrews'  death — which  occurred  April,  1858 — Andrews,  an- 
ticipating his  decease,  informed  Eli  that  he  desired  to  con- 
vey back  the  lands  acquired  by  the  quit-claim  deed;  that  Stu- 
art K.  Drury,  defendant,  knowing  Andrews'  desire  to  convey 
back,  called  upon  Andrews  at  his  residence  in  the  city  of  Rock 
Island,  in  said  county,  in  company  with  defendant,  Silas  Dru- 
ry, and  without  the  consent  or  order  of  Eli,  Andrews  conveyed 
back  the  lands  conveyed  to  him  by  Eli,  by  deed  to  Stuart  R 
Drury,  who  was  then  a  partner  in  trade  with  Eli;  that  said 
Stuart  R.  Drury  now  holds  the  title  in  fee  to  the  lands  con- 
veyed to  him  only  by  said  deed  from  Andrews,  except  as  he 
may  inherit  an  interest  therein  as  one  of  the  heirs  of  Isaiah 
Drury. 

The  bill  then  avers  the  death  of  said  Isaiah,  intestate,  in  No- 
vember, 1854,  and  the  heirship  of  the  respective  parties,  and 
asks  that  said  Stuart  B.  Drury  convey  his  interest  in  said  land 
to  the  parties  entitled  thereto  upon  partition  being  made,  and 
for  partition  and  other  relief. 

The  answer  of  Stuart  E.  Drury  denies  that  he  holds  tlie  said 
lands  in  trust  as  alleged  in  the  bill,  but  avers  that  lie  is  the 
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owner  in  fee  thereof,  and  that  as  to  such  tracts  no  partition  can 
or  should  be  made. 

Upon  the  hearing  the  court  below  ordered  partition  of  the 
other  lands,  the  title  to  which  was  not  disputed,  and  dismissed 
the  bill  as  to  the  tracts  held  by  Stuart  R.  Drury,  and  con- 
firmed the  title  in  him  to  them. 

Messrs.  Swenby,  Jackson  &  Walker,  for  plaintiffs  in  error. 

Messrs.  Osbobn  &  Curtis,  for  defendants  in  error. 

PiLLSBFRT,  p.  J.  At  the  threshold  of  this  case  a  question 
arises,  which  constrains  us  after  a  mature  consideration  there- 
of, to  decline  any  investigation  into  the  merits  of  the  contro- 
versy between  these  parties. 

This  question  relates  to  the  jurisdiction  of  this  court  over 
the  subject-matter  of  the  litigation  between  the  parties. 

The  only  action  of  the  court  below,  upon  which  error  has 
been  assigned  on  this  record,  consists  in  refusing  to  dieprive 
Btuart  R.  Drury  of  certain  lands,  the  legal  title  in  fee  to 
which  was  confessedly  in  him,  and  to  make  partition  thereof, 
upon  the  ground  that  he  held  such  title  in  trust,  for  his  co-ten- 
ants, the  heirs  of  Isaiah  Drury,  deceased. 

The  decree  for  partition  herein  was  rendered  at  the  January 
Term,  1878,  of  the  Circuit  Court  of  Eock  Island  county,  and 
at  the  May  Term  following,  the  decree  ordering  sale  of  the 
premises  of  which  partition  had  been  ordered,  was  entered  of 
record.  An  appeal  to  the  Supreme  Court  was  at  said  May 
Term  allowed  the  plaintiffs  in  error,  Charlotte  Lequatte  and 
"William  Drury,  and  they  filed  an  appeal  bond  in  accordance 
with  the  order  allowing  said  appeal. 

This  appeal,  it  is  said  by  counsel,  was  dismissed  at  the  Sep- 
tember Term,  1878,  of  the  Supreme  Court,  on  the  ground  that 
it  should  have  been  taken  to  the  Appellate  Court.  Had  this 
writ  of  error  been  sued  out  of  this  court  while  the  statutes 
were  in  force,  under  which  the  above  decision  of  the  Supreme 
Court  and  others  of  the  same  court  in  like  cases  were  made, 
there  could  have  been  no  doubt  of  the  jurisdiction  of  tliis 
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court  to  entertain  an  appeal,  or  to  award  a  writ  of  error  to  re- 
view the  action  of  the  court  below  upon  the  merits;  but  the 
plaintiflfs  in  error  not  availing  themselves  of  tlie  privilege  of 
suing  out  the  writ  of  error  to  the  December  Term,  1878,  or 
the  June  Term,  1879,  of  this  court,  must  he  governed  by  the 
law  of  the  remedy  in  force  October  23,  1879,  the  date  of  the 
writ  of  error  herein.     Wright  v.  The  People,  92  111.  696. 

A  writ  of  error  is  the  commencement  of  a  new  action.     Eip- 
ley  V.  Morris,  2  Gil.  382,  and  is  not  considered  as  pending  in 
the  court  awarding  the  writ  until  the  writ  is  issued.     Black- 
erby  v.  The  People,  5  Gil.  266.     The  law,  therefore,  in  force  at 
the  time  of  issuing  the  writ,  determines  the  jurisdiction  of 
the  court  to  issue  it.     Williams  v.  Ayres,  92  111.  16.      The 
eighth  section  of  the  act  to  "  establish  Appellate  Courts,"  iu 
force  July  1,  1877,  Sess.  laws,  1877,  p.  69,  provides  that  "  the 
Appellate  Courts  created  by  this  act  shall  exercise  appellate 
jurisdiction  onl}^  and  have  jurisdiction  of  all  matters  of  ap- 
peal or  writs  of  error  from  the  final  judgments,  orders  or  de- 
crees of  any  of  the  circuit  courts  or  the  Superior  Court  of 
Cook  county,  or  from  the  city  courts  in  any  suit  or  proceed- 
ing at  law  or  in  chancery,  other  than  criminal  cases,  and  cases 
involving  a  franchise  or  freehold,  or  the  validity  of  a  statute. 
Appeals  and  writs  of  error  shall  lie  fipom  the  final  orders, 
judgments  or  decrees  of  the  circuit  and  city  courts,  and  from 
the  Superior  Court  of  Cook  county,  directly  to  the  Supreme 
Court  in  all  criminal  cases,  and  in  cases  involving  a  franchise 
or  freehold,  or  the  validity  of  a  statute."     It  would  seem  from 
this  act,  creating  the  Appellate  Courts  and  defining  their  ju- 
risdiction, that  it  was  not  the  original  intention  of  the  Legisla- 
ture to  confer  upon  them  appellate  jurisdiction  in  that  class  of 
cases  wherein  the  right  was  reserved  to  the  parties  by  §  11, 
Art.  4:  of  the  Constitution,  of  bringing  the  judgments  of  such 
courts  before  the  Supreme  Court  for  review,  either  upon  ap- 
peal or  by  writ  of  error. 

It  is  provided  by  the  iixty-seventh  section  of  the  act  to 
amend  the  "  act  in  renard  to  practice  in  courts  of  record," 
passed  at  the  same  session  of  the  legislature,  Sess.  Laws,  1877, 
p.  148,  that  "  appeals  from  and  writs  of  error  to  all  circuit 
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courts,  the  Superior  Court  of  Cook  County,  and  city  courts,  and 
from  other  courts  from  which  snch  appeals  and  writs  of  error 
may  be  allowed  by  law,  may  be  taken  to  the  Appellate  Courts 
from  all  final  judgments,  orders  and  decrees,  except  as  herein- 
after stated." 

The  exception  here  stated  evidently  has  reference  to  the  88th 
section,  wherein  such  appeals  and  writs  of  error  in  criminal 
cases  and  in  crises  involving  a  franchise  or  freehold,  or  the 
the  validity  of  a  statute,  may  be  taken  directly  to  the  Supreme 
Court,  in  case  the  party  appealing  or  prosecuting  such  writ  of 
error  shall  so  elect,  except  in  cases  of  chancery. 

This  act  has  been  construed  by  the  Supreme  Court  in  Young 
V.  Stearns,  91  111.  221,  and  Fleischman  v.  Walker,  91  111.  319, 
as  being  in  the  nature  of  subsequent  legislation,  and  therefore 
as  extending  the  jurisdiction  of  the  Appellate  Courts  beyond 
that  of  the  original  act  establishing  them.  And  by  the  con- 
struction of  this  act  by  the  Supreme  Court,  all  cases  in  chan- 
cery, whether  a  freehold  or  franchise  or  the  validity  of  a  stat- 
ute was  involved  or  not,  must,  if  removed  from  the  circuit 
court  by  appeal  or  writ  of  error,  be  taken  to  the  Appellate 
Courts.  Tliat  the  67th  section  was  broad  enough  to  include  all 
cases,  and  that  by  the  88th,  a  certain  class  of  cases  could  be 
taken  directly  to  the  Supreme  Court  if  the  party  so  elected, 
which  right  of  election,  however,  did  not  extend  to  causes  in 
chancery. 

This  statute  being  in  the  nature  of  a  subsequent  enactment, 
as  determined  by  the  Supreme  Court  in  the  cases  referred  to,  the 
construction  above  given  it  by  that, court  necessarily  followed, 
and  the  appeal  in  this  case  to  that  court  at  the  September  term, 
1878,  was  simply  a  nullity. 

This  88th  section  was  amended  by  an  act  of  the  General  As- 
sembly, and  in  force  July  1,  1879,  Sess.  Laws  of  1879,  p.  222, 
so  as  to  read  as  follows:  "  Appeals  from  and  writs  of  error  to 
circuit  courts,  the  superior  court  of  Cook  county,  the  criminal 
court  of  Cook  county,  county  courts  and  city  courts  in  all  crim- 
inal cases  below  the  grade  of  felony,  shall  be  taken  directly  to 
the  Appellate  Court,  and  in  all  criminal  cases  above  the  grade 
of  mlBdemcanors,  and  in  cases  in  which  a  franchise  or  freehold  or 
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the  validity  of  a  statute,  or  construction  of  the  Constitution  is  in- 
volved; and  in  all  cases  relating  to  the  revenue,  or  in  which  the 
State  is  interested  as  a  party  or  otherwise,  shall  be  taken  directly 
to  the  Supreme  Court." 

By  this  act  the  jurisdiction  of  the  Appellate  Courts  to  issne 
writs  of  error  in  cases  involving  a  freehold,  has  been  taken  away 
and  conferred  upon  the  Supreme  Court,  and  any  jud^^ment  of 
this  court  in  such  a  case  would  be  void,  and  could  not  in  the 
least  affect  the  validity  of  the  decree  of  the  court  below. 

That  a  freehold  is  directly  involved  in  this  suit,  there  can  be 
no  doubt.  The  object  of  the  bill  is  to  deprive  Stuart  R.  Druiy 
of  his  title  in  fee  to  certain  lands,  and  transfer  the  same  to  the 
complainants.  The  direct  operation  of  the  decree  itself,  if  the 
prayer  of  the  bill  were  granted,  would  have  the  effect  of  invest- 
ing complainants  with  a  freehold  interest  in  lands  which  is 
admitted  by  them  to  be  now  vested  in  the  said  Stuart. 

Any  decree  made  in  the  cause  would  thereafter  preclude  the 
parties  from  asserting  any  title  to  the  land. 

Believing  that  we  have  no  jurisdiction  in  the  cause,  we  can- 
not examine  into  the  merits,  but  must  dismiss  the  writ  of  error. 
Williams  v.  Kyers,  92  111.  16;  Meeks  v.  Leach,  91  111.323. 

Writ  of  error  dismissed. 


Matilda  M.  Patterson  et  al, 

V. 

John  McKinney  et  al. 

JuBTSDTCTiON  APPELLATE  COURT— FREEHOLD. — Upon  a  bill  filed  in  Eld 
of  an  execution  and  seeking  to  Bet  aside  a  deed  made  by  the  defendant  in  ex- 
ecution, the  question  of  a  freehold  is  involved,  and  this  court  has  do  jurisdic- 
tion to  entertain  an  appeal  therefrom. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hod. 
John  G.  Glenn,  Judge,  presiding.  Opinion  filed  June  17, 
1880. 

Mr.  L.  DouGLABS,  for  appellants. 
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Messrs.  Peppeb  &  Wilsok  and  Messrs.  Williams  &  Law- 
BENCE,  for  appellees. 

PiLLSBURT,  p.  J.  Tlie  case  of  Young  v.  Stearns,  91  111. 
221,  involved  a  freehold  as  there  held  by  the  Supreme  Court, 
and  the  appeal  was  dismissed.  That  case  was  afterwards  taken 
to  this  court  by  writ  of  error,  and  is  reported  in  8  Bradwell,  498, 
where  the  facts  are  stated.  It  will  be  seen  by  reference  thereto, 
that  it  was  a  bill  filed  in  aid  of  execution,  and  seeking  to  set 
aside  a  deed  made  by  the  defendant  in  execution  to  Mrs. 
Young,  and  to  subject  the  lands  conveyed  by  said  deed  to  sale 
upon  the  execution  against  her  grantor. 

The  case  at  bar  is  in  all  respects,  so  far  as  the  character  of  the 
proceedings  and  th^  relief  sought  are  concerned,  identical  with 
that  of  Young  v.  Stearns,  aupra^  and  the  Supreme  Court  hav- 
ing determined  that  a  freehold  was  involved  therein,  we  must 
hold  that  a  freehold  is  involved  in  this  case.  It  follows  from 
this  view,  that  this  court  has  no  jurisdiction  to  determine  the 
merits  of  the  controversy  between  the  parties. 

Lequatte  v.  Drury,  decided  at  this  term  \ante  389]  is  conclu- 
sive upon  this  question.  The  appeal  must  therefore  be  dis- 
missed. 

Appeal  dismissed. 


6    3861 
43    1661 

Isaac  B.  Forbes,  Adm'r,  .!»^T 

V. 

Magdalena  Jason,  Adm'x, 

1.  Gift — ^Assent  by  dokee. — Where  a  sura  of  money  or  other  personal 
property  is  delivered  to  one  person  as  a  ^^  to  another,  it  is  not  necessary  to 
the  validity  of  the  gift  that  the  donee  should  assent  thereto.  In  such  case 
assent  will  he  presumed. 

2.  Statement— Gift  causa  mortis— Conversion. — Plaintiff  in  error 
claimed  that  the  money  sued  for  was,  by  direction  of  the  deceased  in  his  last 
sickness,  a  gift  to  the  wife  of  plaintiff  in  error,  and  that  in  pursuance  of  such 
direction  he  drew  the  money  from  the  bank,  took  the  certificate  in  his  own 
name,  and  delivered  it  to  his  wife.   In  such  a  cajse,  the  fact  that  the  certificate 
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was  taken  in  his  own  name,  if  he  acted  in  good  faith,  and  in  the  absence  of 
fraud,  would  not  constitute  a  conversion  by  plaintiif  in  error,  unless  at  the 
time  of  giving  the  direction  the  donor  was  mentally  incapable  of  disposing 
of  his  property,  and  plaintiff  in  error  had  reasonable  grounds  to  believe  in 
his  incapacity. 

3.  Set-off — Res  adjudicata. — Where  the  record  fails  to  show  that  the 
subject-matter  of  the  present  suit  was  insisted  upon  and  treated  as  a  set-off 
in  a  former  suit,  it  will  not  be  considered  as  res  adjudicata.  It  must  appear 
that  such  question  was  submitted  to  the  jury  in  the  former  case;  it  may  then 
be  considered  that  the  defendant  in  error  had  waived  his  claim  to  pursue  it 
fui-ther. 

4.  Instkuctions — ^Officbof — Tn  favok  of  plaintiff  ts  error.— 
The  true  office  of  instructions  is  to  enlighten  the  jury  upon  the  material  is- 
sues in  the  case,  and  not  to  mislead  or  confuse  them.  Where  the  error  in  an 
instruction,  if  at  all,  is  in  favor  of  the  plaintiff  in  error,  it  will  not  be  con- 
sidered. 

Error  to  the  Circuit  Court  of  Marshall  county;  the  Hon. 
John  Burns,  Judge,  presiding.    Opinion  filed  June  17,  1880. 

Messrs.  Barnes  &  Muir,  for  plaintiflF  in  error;  as  to  what 
constitutes  a  conversion,  cited  2  Hilliard  on  Torts,  97,  lOS; 
Brown  v.  Boyce,  68  111.  294;  Wellington  v.  Wentworth,  8 
Met.  548. 

Generally  upon  what  is  necessary  in  a  gift  causa  mortis: 
3  Redfield  on  Wills,  326;  Martin  v.  Frank,  18  Alb.  Law  Jour. 
451;  Hill  V.  Stevenson,  63  Me.  364;  Grymes  v.  Hone,  49  K 
Y.  17;  Session  v.  Moseley,  4  Cush.  87;  Constant  v.  Schuyler, 

1  Paige,  316;  Bornenian  v.  Sidlinger,  8  Shep.  185;  Wells  v. 
Tucker,  3  Binn.  366;  Hunter  v.  Hunter,  19  Barb.  931;  Gard- 
ner  v.  Gardner,  22  Wend.  625;  Blaisdell  v.  Locke,  52  K  H. 
238;  Hillebrant  v.  Brown,  6  Tex.  45. 

Parol  testimony  is  admissible  to  show  what  was  adjudicated 
upon  in  a  former  suit:  Zimmerman  v.  Zimmerman,  16  ni.84; 

2  Smith's  Lead.  Cas.  767. 

The  instructions  as  to  a  conversion  were  improper  and  mis- 
leading: Owens  V.  Weedman,  82  111.  409. 

Messrs.  Shaw  &  Edwards,  for  defendant  in  error;  that  there 
was  a  conversion  of  the  fund,  cited  2  Hilliard  on  Torts,  254; 
Johnson  v.  Howe,  2  Gilm.  342;  Eing  v.  Billings,  51  111.  475; 


Second  Disteict — June  Teem,  1880.        397 

Forbes  y.  Jason. 

Bane  v.  Detrich,  52  111.  19;  Mead  v.  Thompson,  78  111.  62. 
There  was  no  valid  gift  causa  rruyi^tisy  tliere  being  no  actual 
delivery:  Pennington  v.  Gittings,  2  Gill  &  J.  208;  Ward  v. 
Turner,  2  Ves.  431;  Bowers  v.  Hard,  10  Mass.  426;  Blanehard 
V.  Williamson,  70  111.  647;  Parish  v.  Stone,  14  Pick.  198; 
Hassell  v.  Chancy,  11  Chi6ago  Legal  News,  58;  3  Redfield  on 
"Wills,  326;  Grover  v.  Grover,  24  Pick.  261;  Sessions  v.  Mose- 
ley,  4  Cash.  87;  Cosnahan  v.  Grice,  15  Moore,  215. 

PttLSBUET,  P.  J.  Action  of  assumpsit,  brought  by  the  de- 
fendant in  error  against  the  plaintiff  in  error,  upon  a  prom- 
issory note  for  $250,  made  by  William  T.  Orr,  in  his  life- 
time, to  John  Jason,  in  his  lifetime,  and  also  for  money  had  and 
received  by  said  Orr  to  and  for  the  use  of  said  Jason.  The 
contest  between  the  parties  arises  out  of  the  claim  upon  the 
common  counts.  The  claim  of  defendant  in  error  for  a  recovery 
against  the  plaintiff  in  error,  is  that  her  intestate,  the  said  John 
Jason,  had  on  deposit  in  the  First  National  Bank  of  Lacon> 
the  sum  of  seven  hundred  and  fifty-four  dollars  and  fifty  cents, 
evidenced  by  two  certificates  of  deposit,  one  for  $500,  and  one 
for  $254.50,  dated,  respectively.  May  17  and  May  30, 1877;  and 
that  on  the  day  before  he  died,  he,  at  the  time  being  at  the 
house  of  *Orr,  indorsed  the  said  certificates  and  delivered 
the  same  to  said  Orr,  with  directions  to  go  to  the  bank,  draw 
the  money  and  bring  the  same  to  him.  That  Orr  took  the  cer- 
tificates, went  to  the  bank,  drew  $104.50,  and  upon  surrender- 
ing the  two  certificates,  received  one  for  $650  in  his  own  name, 
and  afterwards  drew  all  the  money  and  never  accounted  to  the 
defendant  in  error  therefor. 

On  the  other  hand,  plaintiff  in  error,  while  not  denying  the 
indorsement  of  the  certificates,  and  the  presentation  of  them  to 
the  bank  by  Orr,  claims  that  upon  Orr's  return  from  the  bank 
and  telling  Jason  what  he  had  done,  Jason  told  him  to  give 
the  money  to  Mrs.  Orr,  who  was  a  daughter  of  Jason,  and  had 
nursed  him  in  his  then  last  sickness,  for  her  services  to  him, 
Jason,  during  such  sickness;  and  that  in  obedience  to  such  re- 
quest of  Jason  he  then  delivered  the  money  and  certificate  to 
his  wife,  Mary  Orr.    It  is  further  claimed,  that  in  a  suit  brought 
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by  Mary  Orr  against  the  estate  of  her  father  for  twelve  year's 
labor  for  him  after  she  became  of  age,  that  this  transaction  was 
relied  npon  as  a  set-off  by  the  appellee,  and  was  allowed  to  her 
in  redaction  of  the  amount  claimed  by  Mary  Orr  as  due  her 
for  such  labor.  In  answer  to  the  last  position,  the  defendant 
in  error  denies  that  she  urged  the  s&me  as  a  set-off,  or  that  the 
same  was  allowed  the  estate  in  that  suit;  and  as  to  the  other 
defense,  she  claims  that  Jason,  if  he  ever  gave  any  directions 
to  Orr  to  deliver  the  money  to  his  wife,  that  he,  Jason,  was 
mentally  incapable  of  so  disposing  of  his  estate;  and  he  being 
in  such  condition,  his  direction  to  Orr  would  be  no  justification 
to  Orr  in  delivering  the  same  to  his  wife;  and  such  disposition 
of  the  money  under  the  circumstances  would  render  Orr  liable 
in  this  action 

The  parties  upon  the  trial  below  gave  testimony  to  the  jury 
tending  to  establish  their  respective  theories  of  the  case,  and 
upon  the  first  branch  of  the  defense  relied  upon,  the  evidence 
is  in  such  condition  that  we  would  not  be  disposed  to  disturb 
the  verdict,  upon  the  ground  that  it  is  not  sustained  by  the  evi- 
dence, if  the  case  had  been  submitted  to  the  jury  in  accord- 
ance with  our  views  of  the  law  applicable  to  it 

The  idea  that  if  Orr  took  the  certificate  for  $650  in  his  own 
name,  and  brought  that  to  Jason  instead  of  all  the  money, 
then  he  was  guilty  of  converting  the  money  to  his  own  use  by 
that  act,  appears  to  pervade  the  instructions  as  a  series,  and 
especially  is  it  noticeable  in  the  various  modifications  by  the 
court  of  those  given  for  the  defendant. 

While  it  is  true  that  such  act  would  be  a  technical  conver- 
sion by  Orr,  it  should  be  remembered  that  this  action  is  an 
equitable  one,  and  depends  upon  the  fact  whether  the  defend- 
ant has  in  his  hands  money  that  in  equity  and  good  conscience 
should  be  returned  to  the  plaintiff.  Therefore  if  he  had  tlie 
certificate  instead  of  the  money,  no  fraud  appearing  in  the 
record  as  properly  attributable  to  him,  and  he  delivered  the 
money  that  he  had  and  the  certificate,  that  represented  the 
residue  as  being  in  the  bank  subject  to  the  order  of  the  holder, 
to  his  wife  upon  the  order  and  direction  of  Jason  that  she  was 
to  have  the  money,  it  would  be  very  inequitable  to  compel 
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him  or  his  estate  to  repay  the  sum  thus  disposed  of  by  him  at 
the  request  of  Jason,  especially  as  in  such  case  the  desire  of 
Jason  that  his  daughter  should  have  the  money,  was  substan- 
tially complied  with.  It  would  seem,  therefore,  that  if  he  in 
fl^ood  faith  obeyed  the  direction  of  Jason  in  the  distribution  of 
the  funds  then  in  his  hands,  he  ought  to  be  exonerated;  and 
upon  the  question  of  good  faith  upon  his  part,  if  Jason  gave 
the  direction  as  claimed,  he  would  be  justified  in  obeying  the 
same,  unless  Jason  was  mentally  incompetent  to  dispose  of  his 
property,  and  his  condition  at  the  time  was  known  to  Opr,  or 
he  had  reasonable  grounds  to  believe  in  his  incapacity.  Even 
though  Jason  might  be  incompetent  to  make  the  disposition  in 
question,  if  Orr  was  not  aware  of,  or  had  no  reasonable  ground 
to  know  his  condition,  he  cannot  be  made  liable  for  obeying 
the  directions  of  Jason,  as  in  such  case  the  remedy  of  the  de- 
fendant in  error  would  be  against  the  party  obtaining  the 
money  from  Orr. 

If,  however,  Jason  was  mentally  incapacitated  from  thus  dis- 
posing of  his  property,  and  Orr  knew  it,  or  had  reasonable 
grounds  of  belief  that  such  was  his  condition,  then  it  would  be 
bad  faith  upon  his  part  to  deprive  the  estate  of  the  money  by 
giving  it  to  his  wife,  though  done  by  such  order  of  Jason. 

In  the  numerous  instructions  asked  and  given  in  this  case^ 
we  shall  not  attempt  to  designate  what  particular  ones  conflict 
with  the  views  above  expressed,  but  in  so  far  as  any  of  them 
do,  we  consider  that  they  should  be  corrected  upon  another 
trial.  We  take  this  occasion  to  express  our  disapprobation  of 
the  practice,  altogether  too  common,  of  counsel  asking  the 
court  to  give  a  great  number  of  instructions,  some  of  them  upon 
minor  points  in  the  case,  and  that  can  have  no  real  influence 
in  its  determination,  many  fcractically  duplicates  of  others,  and 
more  of  them  calculated^©  mislead  the  jury,  being  immaterial 
and  inapplicable  to  the  facts  of  the  case. 

The  surprise,  under  such  circumstances,  is  not  that  error  is 
committed,  but  rather  that  the  circuit  courts,  in  the  hurry  of 
a  jury  trial  and  in  the  limited  time  necessarily  allowed  for  the 
examination  of  such  a  vast  amount  of  legal  literature,  should 
succeed  in  eliminating  as  many  vicious  instructions  as  they  do. 
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The  true  oflSce  of  instructions  is  to  enlighten  the  jury  upon  the 
material  issues  in  the  case,  and  not  to  mislead  or  confuse 
them. 

Upon  the  question  of  the  mental  capacity  of  Jason  at  tlie 
time,  it  is  claimed  he  directed  Orr  to  give  the  money  to  his 
wife,  the  first  instruction  given  for  plaintiff  is  erroneous  in  two 
particulars:  first,  it  leaves  the  jury  to  judge  of  what  would 
be  legal  directions  in  the  management  of  his  estate,  and  allows 
them  to  fix  their  own  standard  of  capacity  necessary  for  such 
purpose;  and  secondly,  it  ignores  the  question  of  Orr's  knowl- 
edge of  his  incapacity,  even  if  he  was  incapable  of  disposing  of 
hi^property. 

^The  third  instruction  given  for  the  plaintiff  was  calculated 
to  mislead  the  jury,  by  conveying  to  them  the  idea  that  in 
order  to  make  the  gift  valid,  even  if  delivered  to  Orr  for  his 
wife,  all  the  parties  must  assent  to  the  gift  in  the  lifetime  of 
Jason,  and  that  she  must  have  assented  to  the  delivery  to  Orr 
for  her. 

As  the  gift  was  for  her  benefit,  if  it  was  delivered  to  Orr  for 
her,  though  she  may  not  have  known  of  it  at  the  time,  her 
assent  in  such  case  would  be  presumed;  and  as  the  jury  mi^ht 
readily  infer  from  the  instruction  that  it  was  the  opinion  of  the 
court  that  in  order  to  perfect  the  gift,  Mrs.  Orr  must  have  given 
express  assent  to  it,  the  instruction  should  have  been  refused 
or  modified,  j 

Kegarding  the  second  branch  of  the  defense,  that  the  daim 
now  sought  to  be  enforced  by  the  plaiixtiff  was  allowed  her  in 
the  former  suit,  it  is  sufficient  to  say  this  record  does  not  sup- 
port the  position  assumed  by  counsel  for  plaintiff  in  error.  It 
appears  from  this  record  that  on  the  former  trial,  Orr,  tlien  in 
life,  and  his  wife,  the  then  plaintiff,  were  witnesses,  and  testi- 
fied and  claimed  that  the  money  now  in  controversy  was  given 
to  her  by  Jason  for  services  in  his  last  sickness,  and  did  not 
constitute  any  payment  for  the  services  for  which  she  songht 
to  recover  therein ;  but  it  nowhere  appears  that  the  estate,  be- 
ing defendant  in  that  proceeding,  made  any  claim  l)efore  the 
court  and  jury  that  said  sum  should  be  allowed  as  payment  on, 
or  as  a  set-off  against  the  claim  of  the  plaintiff.    Before  it  can 
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be  considered  as  being  passed  upon  as  a  set-off  or  payment  in 
tLat  suit,  it  should  appear  that  the  defendant  in  error  repre- 
senting the  estate  of  Jason,  claimed  that  it  should  be  so  treated, 
or  submitted  the  question  to  the  jury  for  consideration. 

It  is  not  enough  that  the  plaintiff  therein  insisted  it  was  a 
gift  and  not  set-off  or  payment,  but  she  must  go  further,  and 
show  that  it  was  submitted  to  the  jury  in  that  case;  then  it 
might  be  considered  that  defendant  in  error  had  waived  any 
claim  to  recover  against  Orr  for  the  alleged  wrongful  dispo- 
sition of  the  money  in  giving  it  to  his  wife,  and  relied  upon 
the  right  to  follow  it  into  the  hands  of  the  wrongful  recipient 
of  it  If  any  error  was  committed  by  the  court  upon  tiiis 
branch  of  the  case,  it  was  in  being  too  favorable  to  the  plain- 
tiff in  error,  both  in  admitting  evidence,  and  in  the  instruc- 
tions, and  for  such  the  plaintiff  in  error  cannot  complain. 

For  tlie  errors  indicated  herein,  the  judgment  of  the  court 
belaw  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Lydia  Cobdebet 

V. 

John  Hughes  et  al. 

1.  Witnesses— CoMPETENOT.— Upon  a  bill  filed  to  set  aside  a  will  on  the 
grronnd  of  incompetency  of  the  testator,  the  sisters  of  the  devisees  under  the 
will,  who  were  also  daughters  of  the  testator,  thouflrh  made  parties  defend- 
ant, and  called  as  witnesses  by  the  complainant,  the  adverse  party,  are  not 
competent  witnesses  as  to  statements  of  the  testator,  and  as  to  his  mental 
capacity.  Their  interest  in  the  subject-matter  was  common  with  the  com- 
plainant, and  though  made  defendants,  they  are  not  adverse  parties  within 
the  meaning  of  the  statute. 

2.  Husband  of  pabtt  mat  testify. — Although  a  married  woman  may 
be,  under  the  statute,  incompetent  as  a  witness  on  the  ground  of  her  interest 
in  the  subject-matter  of  the  litigation,  and  because  she  is  a  pariy  to  the  rec- 
ord, her  husband  is  not  thereby  incompetent  aa  a  witness.  The  case  being 
one  in  which  the  wife  could  have  sued  alone  if  sole  and  unmarried,  the  hus- 
band may  testify  under  the  fifth  section  of  the  act  relating  to  evidence;  the 
relation  be  occupies  going  only  to  his  credibility,  not  to  his  competency. 

VouVL  20 
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Appeal  from  the  Circuit  Court  of  Kendall  county;  the 
Hon.  H.  H.  Cody,  Judge,  presiding. 

Mr.  W.  S.  Cot  and  Mr.  A.  M.  Swbetland,  for  appellant;  that 
wliere  a  will  is  procured  to  be  written  by  a  person  benefited 
thereby,  there  should  be  stricter  proof  of  volition  and  capacity, 
cited  Duffield  v.  Robeson,  3  Harr.  384;  Tompkins  v.  Tomp- 
kins, 1  Bailey,  92;  Harrall  v.  Harrall,  1  Duvall,  203;  Cramer 
V.  Crambaugh,  3  Md.  431 ;  Brydges  v.  King,  1  Hagg.  250. 

Threats  of  personal  estrangement  constitute  undue  influence: 
Moore  v.  Blanvelt,  15  N.  J.  Eq.  367. 

If  the  provisions  of  a  will  executed  by  a  feeble  old  man  dif- 
fer from  his  previously  expressed  intention,  it  is  strong  evi- 
dence of  fraud  and  undue  influence:  Lee  v.  Dill,  11  Abb.  Pr. 
214;  Boyd  v.  Boyd,  66  Pa.  St  283:  Walker  v.  Hunter,  IT  Ga. 
364;  Small  v.  Sra'^all,  4  Me.  192;  Allen  v.  Public  Adm'r,  1  Brad. 
387;  Wier  V.  Fitzgerald,  2  Brad.  42;  Hester  v.  Lynch,  1  Teates, 
108;  Starrell  v.  Douglas,  2  Yeates,  46;  Morris  v.  Sheppard,  8 
Harris,  475. 

In  some  cases  fraud  and  undue  influence  have  been  inferred 
from  the  nature  of  the  transaction:  Taylor  v.  Gardiner,  35  111. 
595 ;  Sears  v.  Shafer,  2  Seld.  272. 

Testamentary  capacity  must  be  judged  by  the  nature  of 
the  act,  and  where  this  is  doubted  a  wide  range  of  inquiry  has 
always  been  sanctioned:  Blewith  y.  Blewith,  4  Hagg.  419; 
Waterman  v.  Whitney,  11  N.  Y.  137;  Eambler  v.  Tyron,  7  S. 
&  K  90;  Lightner  v.  Wike,  4  S.  &  R.  203;  Hughes  v.  Hughes, 
17  Ala.  519;  Dodge  v.  Meich,  1  Hagg.  612. 

Declarations  of  a  testator  made  before,  at  the  time,  and  sub- 
sequent to  the  will,  are  admissible  to  show  fraud  and  undue 
influence:  Smith  v.  Tenner,  1  Gall.  170;  Lucas  v.  Parsons,  27, 
Ga.  593;  Jackson  v.  Jackson,  32  Ga.  325;  Taylor  v.  Wilbaura, 
20  Mo.  306;  Wliite  v.  Bailey,  10  Mich.  155;  Beauben  v.  Ci- 
catte,  12  Mich.  486;  Willitts  v.  Porter,  42  Ind.  250;  Roberts 
V.  Tranick,  17  Ala.  455;   Reynolds  v.  Adams,  90  111.  134. 

The  husbands  of  defendants  were  competent  witnesses:  Rev. 
Stat.  1874,  488,  §§  1,  5;  Piggs  v.  Carroll,  89  111.  205;  Funk  v. 
Egglestoi),  11  Chicago  Legal  News,  182;  Nor.  Line  Packet  C!o. 
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V.  Shearer,  61  111.  263;  McNail  v.  Ziegler,  68  111.  224;  Fowle 
V.  Tidd,  15  Gray,  94;  Kichftrdson  v.  Learned,  10  Pick.  267; 
Dyer  v.  Horner,  22  Pick.  262. 

Mr.  Charles  Wheaton  and  Mr.  B.  F.  Parks,  for  appellees; 
that  the  witnesses  were  incompetent,  cited  Rev.  Stat.  1874, 
Chap.  51,  §  2;  Walker  v.  Dement,  42  111.  272;  Dyer  v.  Mar- 
tin, 4  Scam.  147;  Hurd  v.  Brown,  41  111.  121;  111.  Cent.  R  R. 
Co.  V.  Taylor,  24  111.  323;  Freeman  v.  Freeman,  62  111.  199; 
Crane  v.  Crane,  81  111.  165. 

As  to  competency  of  testator  to  make  a  will :  Trish  v.  Newell, 
62  ni.  196. 

As  to  what  constitutes  undue  influence:  Dickie  v.  Carter, 
42  111.  376;  Eoe  v.  Taylor,  45  111.  485;  Rutherford  v.  Morris, 
77  111.  397;  Camiichel  v.  Reed,  45  111.  108;  Meeker  v.  Meeker, 
75  111.  260. 

PiLLSBURY,  P.  J.  Edward  Hughes  made  his  will,  devising  to 
his  two  sons,  John  H.  and  Charles  G.,  certain  lands  in  Kendall 
county,  and  after  making  said  will,  executed  to  them  deeds  for 
the  land  thus  devised  to  them.  The  said  Edward  died  in  1873, 
leaving  said  sons  and  six  daughters,  all  married,  as  his  only  heirs- 
at-law. 

The  complainant  as  one  of  the  heirs,  filed  her  bill  in  chancery 
to  set  aside  said  will  and  deeds,  making  her  sisters  and  said 
devisees,  her  brothers,  defendants  thereto. 

An  issue  was  formed  as  to  the  validity  of  the  will,  and  sub- 
mitted to  a  jury  under  the  statute,  who  returned  a  verdict  in 
favor  of  the  will,  and  upon  decree  being  rendered  dismissing 
her  bill  she  appealed  to  this  court. 

Upon  the  trial  of  the  issue  the  complainant  called  her  sister, 
Susan  Havenhill,  as  a  witness,  and  proposed  to  prove  by  her, 
statements  made  by  her  father  to  her,  and  also  his  condition 
of  mind  at  and  about  the  time  of  the  execution  of  the  will,  but 
upon  an  objection  to  her  competency  being  interposed  by  the 
devisees.  Iter  co-defendants,  the  court  held  her  incompetent,  and 
the  complainant  excepted. 

The  same  ruling  was  made  upon  the  admissibility  of  the  tes- 


404  AppiiLLATE  Courts  of  Illinois. 

A.  _-_■_-_--  -  

Corderey  v.  Hughes. 


timony  of  the  husbands  of  the  sisters  of  complainant,  and  like 
exception  taken. 

It  is  now  urged  that  as  the  sisters  of  complainant  were 
defendants  to  the  bill,  they  were  competent  under  the  6th  sec- 
tion of  the  act  concerning  evidence,  as  they  were  called  by  the 
adverse  party.  We  cannot  concur  in  this  view.  The  sons  were 
defending  as  the  devisees  of  Edward  Hughes,  and  the  interest 
of  their  sisters,  although  made  defendants,  were  as  adverse  to 
them  as  though  they  had  been  complainants  in  the  bill,  and  we 
think  they  were  no  more  competent  to  testify  against  the  real 
defendants  than  the  complainant.  Equity  views  not  so  much 
their  position  upon  the  record,  as  their  interest  in  the  subject- 
matter  of  the  litigation,  and  if  their  interest  be  with  the  parfy 
calling  them  as  witnesses,  and  against  the  real  defendants  who 
are  defending  as  the  devisees  of  a  common  ancestor,  we  think 
they  are  adverse  parties  within  the  statute,  and  therefore  pro- 
hibited from  testifying  by  its  provisions. 

These  wives  then  being  incompetent  as  witnesses  to  testify  to 
facts  occurring  before  the  death  of  the  devisor,  it  is  insisted 
that  their  husbands,  who  are  not  parties  to  the  suit,  are  like- 
wise incompetent,  under  the  common  law  rule  that  when  the 
Iiusband  or  wife  has  an  interest  directly  involved  in  the  suit, 
and  is  therefore  incompetent  to  testify,  the  other  is  likewise 
incompetent,  and  reference  is  made  to  the  cases  of  111.  Cent  R- 
R  Co.  V.  Taylor,  24  111.  323;  Freeman  et  al.  v.  Freeman,  63 
HI.  191;  and  Crane  v.  Crane,  81  111.  165. 

These  cases  do,  indeed,  strongly  support  the  position  assumed, 
and  were  undoubtedly  the  basis  of  the  action  of  the  court 
below,  and  we  should  also  be  inclined  to  follow  the  doctrine 
there  announced,  did  we  not  consider  them  in  conflict  with  the 
later  case  of  Marshall  v.  Peck,  91  111.  187.  In  this  case  Mis. 
Marshall  filed  her  bill  against  the  heirs  of  one  Peck,  to  enforce 
a  contract  for  the  sale  of  real  estate  which  she  alleged  she  had 
made  with  said  Peck  in  his  lifetime,  and  she  and  her  husband 
were  both  witnesses  in  her  behalf,  and  upon  the  question  of 
the  competency  of  their  testimony  in  the  case,  the  Suprrane 
Court,  through  Justice  Walker,  uses  this  language:  "Peck 
having  died,  appellant  is  not  a  competent  witness.    Being  a 
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party  in  interest,  the  second  section  of  chapter  51,  Rev.  Stat. 
1874,  prohibits  her  from  testifying.  We  cannot  therefore  con- 
sider her  testimony.  Nor  does  she  fall  within  the  exceptions 
of  other  sections  of  the  act 

"  It  is  urged  that  Marshall,  the  husband  of  appellant,  has 
snch  an  interest  in  the  subject-matter  of  the  litigation  as  to 
prevent  his  testifying  in  the  case.  He  swears  the  verbal  agree- 
ment to  convey  lot  19  to  his  wife  occurred  soon  after  Peck  gave 
a  bond  for  a  reconveyance  and  long  before  Peck's  death.  Had 
it  appeared  that  he  only  assigned  the  claim  to  render  him  com- 
petent, he  could  not  have  testified,  as  he  would  be  precluded  by 
the  terms  of  the  seventh  section  of  the  act.  Under  the  first 
and  second  sections  of  the  act  he  is  competent.  His  relation 
of  hnsband  of  complainant  does  not  disqualify  him  as  a  witness. 

He  is  by  the  fifth  section  rendered  competent,  as  the  case  is 
one  in  which  the  wife  could  have  sued  alone  if  she  had  been  sole 
and  unmarried.  The  relation  he  occupies  to  her  only  goes  to 
his  credibility,  not  to  his  competency.  Mueller  v.  Bebhan, 
Yol.  1,  111.  Sup.  Northwestern  Reporter,  is  also  directly  in  point. 
In  that  case  Mrs.  Rebhan  filed  her  bill  to  set  aside  the  will  of 
George  Christian  Mueller,  the  father  of  the  parties  to  the  re- 
cord, alleging  first  that  at  the  time  of  making  said  will  he  was 
mentally  incapable  of  thus  disposing  of  his  property,  and  sec- 
ond, that  he  was  induced  to  make  the  will  by  undue  influence 
exerted  upon  him  by  his  sons,  Solomon  and  George.  On  the 
trial  below  the  husband  of  the  complainant,  Mrs.  Bebhan,  was 
allowed  to  testily  generally  in  the  case  in  her  behalf,  which  ac- 
tion of  the  court  below  was  questioned  in  the  Supreme  Court 
upon  appeal,  and  his  competency  asserted  in  the  opinion  of  the 
court  by  Dickey,  J.  In  this  opinion  and  perhaps  in' some 
others,  will  be  found  general  expressions,  indicating,  that  the 
complainant  in  such  case  would  also  be  competent,  but  the 
point  not  being  directly  raised  and  determined  in  favor  of  such 
competency,  where  the  defendants  having  thermal  interest  in  the 
maint  nance  of  the  will,  defend  as  devisees,  we  are  not  dis- 
posed to  so  construe  the  Ftatnte  as  to  include  as  competent 
witnesses  the  parties  who  have  a  direct  interest  in  the  result 
of  the  suit,  antagonistic  to  such  devisees. 
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It  is  thus  seen  that  the  question  whether  the  husband  is  ren- 
dered incompetent  because  the  wife  is,  on  account  of  her  inter- 
est, and  also  by  being  a  party  to  the  record,  was  directly  raised 
in  the  above  cited  cases,  and  as  directly  determined,  and  by 
those  decisions  so  long  as  they  remain  the  doctrine  of  the  Sn- 
preme  Court  upon  questions  coming  within  the  rule  there  es- 
tablished, we  feel  bound,  and  therefore  hold  that  the  court  be- 
low erred  in  refusing  to  permit  the  husbands  of  said  parties 
defendant  to  testify  in  the  cause. 

As  the  case  must  go  before  another  jury  we  purposely  refrain 
from  expressing  any  opinion  upon  the  weight  of  the  evidence 
in  the  case. 

The  decree  of  the  court  below,  for  the  error  indicated,  must 

be  reversed  and  the  cause  remanded. 

Decree  reversed. 


Eliza  Nobton  et  al, 

V. 

Albion  K.  P.  Jot, 


1 .  Foreclosure — Conflicting  liens. — Defendant  in  error  filed  lus  bill 
for  forecloBure,  to  which  plaintiff  in  error,  Norton,  answered,  aflseriingf  aprior 
'  lien  under  two  mortgages,  and  praying  that  if  the  lots  were  sold  acoordis? 
to  the  prayer  of  complainant's  bill,  such  sale  might  be  made  subject  to  said 
prior  mortgages.  The  Water  Power  Company,  another  defendant,  answered, 
and  also  filed  a  cross-bill  netting  up  a  lien  for  water-rent  superior  to  all  the 
mortgages.  The  decree  found  the  lien  of  the  Water  Power  Company  supe- 
rior to  all  the  others  ;  and  the  lien  of  plaintiff  in  error,  Norton,  superior  to 
defendant  in  error;  and  ordered,  in  default  of  payment,  etc.,  a  sale  of  the 
lots,  and  payment  first  of  the  claim  of  the  Water  Power  Company,  and  next 
that  of  defendant  in  error,  the  complainant  in  the  cause.  Held,  error.  Hie 
decree  should  have  made  provision  for  payment  of  the  claim  of  plaintiff  in 
error  before  that  of  the  complainant,  it  being  a  superior  lien. 

2  Proof  of  prior  mortgage. — Although  the  record  fails  to  show  that 
any  proof  was  made  respecting  the  prior  mortgages  of  plaintiff  in  error,  yet 
the  complainant's  mortgage  showing  on  its  face  that  it  was  sulgect  to  sodi 
prior  mortgages,  and  the  decree  so  finding,  this  was  sufiBcient  to  warrant  a 
decree  directing  payment  of  her  claims  in  the  order  of  their  priority  ova:  the 
complainant's. 
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3.  Salb  subject  to  prior  mortgages.— Although  plaintiff  in  error  by 
her  answer  only  asked  that  the  sale  be  made  subject  to  her  claims,  yet  at 
that  time  the  cross-bill  of  the  Water  Power  Company  had  not  been  filed,  set- 
Ung  up  a  h'en  superior  to  both.  After  the  cross-bill  was  filed,  it  was  not 
competent  to  order  a  sale  under  the  original  and  cross- bill,  subject  to  her  mort- 
gage; and  hence  the  necessity,  with  or  without  a  cross-bill  on  her  part,  for  a 
court  of  equity  to  provide  for  her  lien  out  of  the  proceeds  of  the  lots  covered 
by  her  mortgages,  before  any  portion  should  be  applied  to  payment  of  com- 
plainant's mortgage. 

4.  Practice  in  chancery. — Plaintiff  in  error  having  filed  her  answer, 
was  properly  in  court,  and  upon  the  filing  by  other  defendants  of  a  cross-bill 
setting  up  a  lien  superior  to  her  as  well  as  complainant,  she  was  entitled  to 
a  reasonable  time  within  which  to  answer  the  cross- bill,  and  it  was  error  to 
proceed  to  a  hearing  and  render  decree  upon  the  original  and  cross-bill  the 
next  day  after  the  filing  of  the  latter. 

5.  Presumptions. — Without  proof  of  release,  payment  or  satisfaction  in 
whole  or  in  part  of  the  mortgages  held  by  plaintiff  in  error,  the  presumption 
would  be  that  they  were  still  subsisting  and  wholly  unsatisfied. 

Erbor  to  the  Circuit  Court  of  LaSalle  county;  the  Hon. 
Edwin  S.  LelakDi  Judge,  presiding.  Opinion  filed  June  17,/ 
1880. 

Messrs.  Lewis  &  Hobebt  and  Mr.  H.  T.  Gilbert,  for  plain- 
tiffs in  error;  that  it  was  error  to  proceed  to  a  decree  without 
defaulting  the  defendants  as  to  the  cross-bill,  cited  School  Di- 
rectors V.  School  Directors,  73  111.  249. 

The  decree  should  have  provided  for  payment  of  the  Norton 
mortgages  before  complainant's:  Kilgour  v.  Crawford,  51 
111.  249. 

Messrs.  Blanohard  &  Blanchard,  for  defendants  in  error; 
that  there  was  no  error  in  proceeding  to  a  decree  without  de- 
fault upon  the  cross-bill  as  to  the  defendants  therein,  such  de^ 
fendants  not  appearing  here  to  claim  any  error,  cited  Stene  v. 
Wood,  85  111.  603;  Pierson  v.  Hendrix,  88  111.  34;  Dickerson 
V.  Hendreys,  88  111.  66. 

Generally  in  support  of  the  decree:  Nichols  v.  Thornton,  16 
111.  113;  Cooley  v.  Scarlett,  38  111.  316;  Martin  v.  Hargardine, 
46  111.  322. 

Pleasants,  J.    On  the  16th  of  April  1874,  defendant  in  error 
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filed  his  bill  against  Joshua  Norton,  Jr.,  and  Elizabeth,  his  wife, 
Alfred  Norton,  Joshua  Norton  3d,  William  Dickenson,  The 
Brown  and  Norton  Paper  CJo.,  Eliza  A-  Norton,  Joseph  S-  Pot- 
.ter  and  William  H.  W.  Cushman — the  first  two  named  as  mort- 
gagors, and  the  others  as  subsequent  incumbrancers — to  fore- 
close a  mortgage  of  Dec.  10,  1867,  for  $2100,  upon  lot  seven  of 
river  block,  lots  six  and  seven  of  water  block,  and  another 
parcel  of  land  described  by  metes  and  bounds,  all  in  the  Mar- 
seilles Land  and  Water  Power  Company's  Addition  to  the 
Town  of  Marseilles,  in  said  county  of  La  Salle. 

It  set  forth  the  proceedings  in  a  suit  instituted  after  the 
execution  of  said  mortgage,  to  enforce  certain  mechanics'  liens 
against  a  portion  of  said  premises,  but  complainant  was  not  a 
party  tliereto,  and  they  need  not  be  here  more  fully  stated. 

The  defendants  filed  several  answers.  That  of  plaintiflF  in 
error,  Eliza  A.  Norton,  filed  Oct.  14,  1875,  set  up  two  prior 
mortgages  to  her  of  said  lot  seven  in  said  water  block,  to  se- 
cure $2000  and  $3000  respectively,  alleged  to  be  wholly  due 
and  unpaid,  of  which  the  latter  had  been  duly  assigned  to  her 
co-defendant,  JToseph  S.  Potter,  as  collateral  security  for  a  note 
of  $1500,  also  wholly  unpaid;  and  asked  that  if  said  lot  should 
be  decreed  to  be  sold  "  in  accordance  with  the  prayer  in  said 
complainant's  bill,  such  decree  should  direct  such  sale  to  be 
made  subject  to  the  lien  of  said  mortgages." 

The  Marseilles  Land  and  Water  Power  Co.  was  afterwards 
also  made  defendant  to  the  bill,  by  an  amendment  charging 
that  it  claimed  some  interest  in  the  mortgaged  premises  or 
some  portion  thereof,  and  that  the  same  was  subsequent  and 
subject  to  the  said  lien  of  the  complainant. 

Said  company  by  its  answer  set  up  a  lien  upon  said  lots  six 
and  seven  of  said  water  block,  for  water  rent  under  an  agree- 
ment of  lease  with  the  mortgagor,  executed  prior  to  all  of  said 
mortgages,  and  on  the  15th  of  Oct.,  1875,  also  filed  its  cross- 
bill against  said  complainant  and  its  co-defendants  in  die 
original  bill,  averring  the  same  facts  and  praying  relief  in 
respect  thereto  as  for  a  first  lien. 

Eliza  A.  Norton,  Alfred  Norton,  Joseph  S.  Potter  and  the 
complainant  in  the  original  bill,  severally  answered  said  cross- 
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bill,  denying  its  allegations;  and  replications  were  put  in  to 
all  answers  filed. 

The  appearance  of  the  solicitor  for  the  other  defendants — 
who  also  appeared  for  the  Land  and  Water  Power  Co. — ^was 
withdrawn,  and  the  court  proceeding  to  a  final  hearing  upon 
the  pleadings  and  proofs,  without  defaulting  them  as  to  the 
cross-bill,  found  by  its  decree  of  Oct.  16, 1875,  that  the  com- 
plainant in  the  cross-bill  held  the  first  lien  on  said  lots  six  and 
seven  of  water  block  for  $650 — that  "  the  land  records  of  said 
county  show"  the  execution  and  recording  of  the  two  mort- 
gages  to  Eliza  A.  !N'orton,  and  the  assignment  of  one  of  them 
to  Joseph  S.  Potter,  as  above  stated — and  that  the  mortgage  to 
the  complainant  in  the  original  bill  was  executed  afterwards 
and  secnred  the  notes  therein  described,  on  which  was  found 
due  for  principal  and  interest  the  sum  of  $3,750.75,  ^^  subject 
only  to  whatever  may  be  due,  if  anything,  on  said  mortgages 
given  to  said  Eliza  A.  Norton,"  and  the  said  lien  of  said  Land 
and  Water  Power  Co.,  and  ordered  that  the  sums  so  found  due 
to  the  complainants  in  the  original  and  cross-bills  respectively, 
be  paid  to  them  within  ten  days,  and  that  in  default  thereof 
the  master  sell,  first  said  lot  seven,  in  said  river  block,  and  apply 
the  proceeds  to  the  payment  of  the  said  sum  of  $3,750.75,  so 
found  due  to  the  complainant  in  the  original  bill,  and  then, 
out  of  the  proceeds  of  the  sale  of  the  other  lots  first  pay  said 
Land  and  Water  Power  Co.  the  said  sum  of  $650  found  due  to 
it,  and  a  first  lieri  on  said  lots,  and  out  of  the  residue,  if  any, 
whatever  should  remain  unpaid  of  the  said  amount  found  due 
to  Joy,  with  interest  and  costs. 

Eliza  A.  Norton  sued  out  this  writ  of  error;  and  at  this  term 
leave  was  given  to  said  Joseph  S.  Potter,  Joshua  Norton,  Jr., 
Joshua  Norton  3d,  and  the  administrator  of  the  estate  of  said 
William  H.  W.  Cushraan,  to  join  her  in  its  prosecution. 

Of  these,  the  last  three  named  had  answered  the  original 
bill  only.  Their  solicitor  having  afterwards  assumed  an  an- 
tagonistic position  by  filing  the  cross-bill,  to  avoid  the  incon- 
sistency, withdrew  his  appearance  for  them;  but  their  an- 
swer was  not  withdrawn.  Thev  were  therefore  in  court  as  to 
the  cross-bill,   though  without  process  upon  it,  and  being 
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charged  by  it  with  claiming  some  interest  in  the  premises, 
were  entitled  to  a  reasonable  time  in  which  to  make  defense 
thereto.  Yet  a  final  decree  was  entered  upon  it,  granting  full 
relief  to  the  complainant  on  the  day  next  after  it  was  filed, 
without  any  answer  by  them,  or  steps  taken  to  put  them  in  de- 
fault for  want  of  it.  The  case  was  not  ripe  for  hearing,  and 
the  decree  was  therefore  erroneous  as  to  them.  W.  U.  Tel. 
Co.  V.  P.  &  A.  Tel.  Co.  49  111.  93. 

Nor  do  we  see  why  it  failed  to  make  some  provision  to  sat- 
isfy tlie  liens  held  respectively  by  Eliza  A.  Norton  and  Josepl^ 
S.  Potter,  the  other  plaintiffs  in  error. 

It  is  said  their  mortgages  were  not  offered  in  evidence,  nor 
was  any  proof  made  respecting  them,  as  was  necessary  if  they 
claimed  anything  under  them,  according  to  the  case  of  Kil- 
gour  v.  Crawford,  51  111.  251. 

The  record  indeed  shows  no  evidence  presented  except  the 
exhibits  filed  with  the  bills  and  the  recitals  in  the  decree;  but 
the  morfgnge  to  Joy  tiled  as  an  exhibit,  shows  on  its  face  that 
it  was  subject  to  claims  of  E.  A.  Norton,  and  the  decree  recites 
and  finds  as  facts  the  execution  and  recording  of  the  two  mort- 
gages to  her,  the  assignment  of  one  of  them  to  Potter,  their 
date,  tenor  and  priority  to  that  of  Joy,  and  that  they  are  shown 
by  the  land  records  of  the  county,  which  is  sufficient  "White 
V.  Morrison,  11  111.  361;  Ward  v.  Owens,  12  Id.  283;  Nichols 
V.  Thornton,  16  Id.  113;  Cooley  v.  Scarlett,  38  Id.  318;  Martin 
v.  Ilargardine,  46  Id.  324 ;  Mcintosh  v.  Saunders,  GS  Id.  128. 

Again  it  is  said  she  asked  only  that  if  tlic  sale  were  decreed 
it  should  be  made  subject  to  her  mortgages,  and  that  decree  was 
so  made.  She  asked  this  in  her  answer  to  the  original  bill, 
which  set  up  a  lien  inferior  to  hers.  A  decree  enforcing  that 
lien  could  not  affect  hers,  and  the  sale  under  it  must  have  been 
subject  to  her  mortgages  if  they  were  subsisting  liens,  whether 
she  asked  it  or  not. 

But  after  that  answei^was  in  the  cross-bill  of  the  Marseilles 
Land  &  Water  Power  Co.  was  filed,  setting  up  a  lien  supe- 
rior to  both,  and  the  decree  was  made  upon  it  as  well  as  upon 
the  original  bill.  It  was  not  competent  for  the  court  to  subject 
a  sale  under  the  cross-bill  to  her  mortsrafres;  and  hence  the 
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necessity  in  eqnit}-,  with  or  withotit  a  cross-bill  on  her  part, 
that  her  cLiira  should  be  provided  for  out  of  the  proceeds  of 
the  lot  covered  by  her  liens,  before  any  portion  of  them  should 
be  applied  to  the  payment  of  Joy.  The  decree  recognizes  the 
superiority  of  the  lien  of  her  mortgages  to  that  of  his,  but 
directs  tlie  application  of  the  proceeds,  as  between  them,  first 
to  the  satisfaction  of  his,  and  makes  no  provision  whatever  for 
hers. 

Without  proof  of  release,  payment  or  satisfaction,  in  whole 
or  in  part,  of  her  mortgages  or  of  either  of  them,  the  presump- 
tion would  be  that  they  were  still  subsisting  and  wholly  unsat- 
isfied. The  court  should  have  ascertained  the  amount  due 
upon  them  respectively,  by  computation  or  by  a  reference  to 
the  master,  and  directed  the  proceeds  of  lot  seven  of  the  water 
block  to  be  applied  in  satisfaction  of  the  several  liens  upon  it 
of  the  Land  &  Water  Power  Co.,  Joseph  S.  Potter,  Eliza  A. 
N"orton  and  Albion  K.  P.  Joy,  in  the  order  of  their  priority, 
or  brought  into  court  for  distribution,  according  to  its  further 
order.     Kilgour  v.  Crawford,  51  111.  251. 

For  the  errors  above  indicated,  the  decree  of  the  circuit  court 

is  reversed  and  the  cause  remanded  for  further  proceedings  in 

conformity  herewith. 

Beversed  and  remanded* 
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The  Chicago  &  Northwestern  Eailway  Company       «    4ii 

94    '187 
V. 

Jane  Bliss,  Adm*x,  etc. 

1.  Master  and  servant  —  Common  employment.  —  A  trackman, 
employed  to  repair  a  railroad  track,  and  an  engineer  employed  upon  an 
engine  belonging  to  the  same  company,  are  not  fellow  servants,  engaged  in  a 
common  employment,  so  that  there  can  be  no  liability  on  the  part  of  the  rail- 
way company  for  iqjnries  received  by  one  through  the  negligence  of  the  other. 

2.  Contributory  NEGLiaENCE. — Where  a  person,  perceiving  or  having 
the  means  of  perceiving  by  the  exercise  of  ordinary  care,  that  danger  is 
imminent  if  he  pursues  a  certain  line  of  conduct,  nevertheless  pursues  it  for 
the  advantage  supposed  to  be  offered  thereby,  declining  another  which  he 
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sees  to  be  certainly  safe,  in  the  belief  that  he  will  be  able  to  escape,  and  is 
overtaken  by  the  danger,  he  is  chargeable  with  a  want  of  ordinary  care,  and 
must  suti'cr  the  consequences  to  which  he  has  contributed. 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the 
lion.  John  V.  Eustace,  Judge,  presiding.  Opinion  filed  June 
17,  1880. 

Mr.  B.  C.  Cook,  for  appellant;  that  if  the  accident  happened 
to  deceased  through  the  conduct  of  his  fellow  trackmen  with 
him,  no  recovery  can  be  had,  cited  T.  W.  &  W.  Wy  Co.  v. 
Durkin,  7G  HI.  395;  Noble  v.  Cunningham,  74  III  51;  Gart- 
land  V.  T.  W.  &  W.  R'y  Co.  67  111.  498;  C.  C.  &  I.  C.  R  R. 
Co.  V.  Troesch,  68  111.  548. 

There  was  lack  of  ordinary  care  on  the  part  of  the  deceased 
and  those  with  him  in  avoiding  the  danger,  and  there  can  be 
no  recovery:  C.  &  A.  R.  R.  Co.  v.  Jacobs,  63  111.  178;  T.  W. 
&  W.  R.  R.  Co.  V.  Jones,  76  111.  311;  111.  Cent.  R  R  Co.  v. 
Hodgden,  85  111.  481;  Burling,  Adm'r,  v.  111.  Cent.  R  R  Co. 
85  111.  18;  111.  Cent.  R  R  Co.  v.  Hammer,  85  111.  527. 

Instructions  upon  questions  not  in  the  case  should  not  be 
given:  Badger  v.  Batavia  Mfg.  Co.,  70  111.  302;  111.  Cent.  R 
R.  Co.  V.  Benton,  69  lU.  174;  American  v.  Rimpert,  75  IlL 
228;  111.  Cent.  R  R  Co.  v.  Cragin,  71  III.  177. 

Instructions  must  be  based  on  the  evidence:  Andrews  v. 
Ketchum,  77  111.  377;  Straus  v.  Minzesheimer,  78  111.  402; 
American  v.  Rimpert,  75  111.  288;  Russell  v.  Minteer,  83  III. 
150;  I.  &  St.  L.  R  R  Co.  v.  Miller,  71  111.  463. 

As  to  the  evidence  of  the  speed  with  which  the  engine  was 
running:  G.  R.  &  I.  R  R.  Co.  v.  Huntley,  7  Cent  Law  Jour. 
387;  D.  &  M.  R  R  Co.  v.  Van  Steinberg,  17  Mich.  99. 

The  track  repairer  and  engineer  were  fellow  servants:  C. 
&  A.  R  R  Co.  V.  Murphy,  53  111.  339;  Honner  v.  111.  Cent.  H 
R  Co.  15  111.  550;  Farwell  v.  B.  &  W.  R  R  Co.  4  Met  49. 

A  servant  engaging  for  any  particular  service,  takes  it  with 
the  hazards  incident  to  it,  and  cannot  recover  for  an  injury  oc- 
casioned thereby:  111.  Cent  R  R  Co.  v.  Cox,  21  111.  20;  C.C. 
&  I.  C.  R  R  Co.  V.  Troesch,  67  111.  548;  Wright  v.  N.  Y.  Cent 
Co.  25  N.  Y.  562;  Hayden  v.  Smithville  Mfg.  Co.  29  Conn.  548; 
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Keegan  v.  Western  R.  R.  Co.  4  Sel.  175;  C.  &  A.  R.  R.  Co.  v, 
Keefe,  47  111.  108;  Sherman  v.  Rochester  &  S.  R.  R.  Co..  17 
N.  T.  156;  Lehigh  Valley  Coal  Co.  v.  Jones,  18  Alb.  Law 
Jour.  212;  O.  &  M.  R.  R.  Co.  v.  Collam,  8  Cent.  Law  Jour. 
12;  Lawlor  v.  Androscoggin  R.  R  Co.  62  Me.  463;  Morgan 
V.  Eailway  Co.  5  B.  &  S.  507;  Wharton  on  Negligence,  §  201; 
Strahlendorf  v.  Rosenthal,  30  Wis.  647;  Riley  v.  Baxendale, 
6  H.  &  N.  445;  Woodley  v.  Railway  Co.  2  Exch.  383;  Gibson 
V.  Eailway  Co.  63  K  Y.  449. 

A  master  is  not  liable  to  his  servant  for  injaries  in  conse- 
quence of  the  negligence  of  a  fellow  servant:  Mclnery  v.  N.  & 
K  Ry.  Co.  8  Irish  C.  L.  318;  Waller  v.  South  Eastern  R.  R. 
Co.  2  Hurlst.  &  C.  102;  Lovegrove  v.  London  &  Brighton  R. 
R.  Co.  16  C.  B.  (N.  S.)  669;  Hutchinson  v.  York  &  N.  Ry. 
Co.  5  Exch.  343;  Wigmore  v.  Jay,  14  Jur.  837;  Priestly  v. 
Fowler,  8  M.  &  W.  1. 

it  is  not  necessary  that  the  servants  should  be  engaged 
in  the  same  kind  of  work,  to  make  them  fellow  servants:  Boldt 
V.  N.  Y.  Cent.  R.  R.  Co.  18  N.  Y.  432;  Slattery  v.  T.  &  W. 
R  R  Co.  23  Ind.  83;  O.  &.  M.  R.  R.  Co.  v.  Tindall,  13  Ind. 
366;  Wilson  v.  Madison  R.  R.  Co.  18  Ind.  226;  Foster  v. 
Minn.  Cen.  R.  R.  Co.  14  Minn.  360;  Coon  v.  Syracuse  &  Uti- 
ca  R.  R  Co.  5  N.  Y.  493;  Priestly  v.  Fowler,  3  Mees.  &  W. 
1;  Murray  v.  S.  C.  R  R  Co.  1  McMullen— ;Farwell  v.  B.  & 
U.  R  R  Co.  4  Met.  49;  Brown  v.  Maxwell,  6  Hill,  594;  Hayes 
v.  Western  R  R  Corp.  3  Cush.  270;  Ponton  v.  R  R  Co.  6 
Jones,  246;  Morgan  v.  Yale  of  Heath  R.  R.  Co.  5  Best  &  Smith, 
570;  ManviUe  v.  C.  &  S.  R  R  Co.  11  Ohio  St.  417;  Whaalon 
V.  Mad  River,  etc.  R  R  Co.  8  Ohio  St.  249;  C.  &  I.  C.  R  R 
Co.  V.  Arnold,  31  Ind.  174;  Wonder  v.  B.  &  D.  R  R  Co.  32 
Md.  411;  Gelshanon  v.  Stony  Brook  R  R  Co.  10  Cush.  228; 
Cotter  V.  Board  of  Education,  11  N.  Y.  570;  Hogan  v.  Cent. 
Pac  R  R  Co.  49  Cal.  129;  Hurd  v.  Vt  &  Can.  R  R  Co.  32 
Vt.  480;  Valtez  v.  O.  M.  R'y  Co.  85  111.  500;  Colten  v.  Rich- 
ards, 123  Mass.  486;  Johnson  v.  City  of  Boston,  118  Mass.  114. 

The  verdict  was  the  result  of  chance  and  should  have  been 
set  aside:  111.  Cent,  R  R  Co.  v.  Able,  59  111.  131;  City  of  Pe- 
kin  V.  Winkel,  77  111.  56;  Dunn  v.  Hall,  8  Blackf.  32;  Dana  v. 
Tuclcer.  4  J.  R  487:  Eatv^v  v.  Rickett.  15  J.  R  87. 
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Messrs.  Manatiax  &Ward,  for  appellees,  argued  that  the  neg- 
ligence of  the  deceased  was  slis^ht,  and  that  of  appellant  gross, 
in  comparison,  and  cited  G.  &  C.  U.  R  K.  Co.  v.  Jacobs,  20 
III.  478;  C.  &  R  R.  Co.  v.  Hogarth  38  HI.  370;  0.  B.&Q.R. 
R.  Co.  V.  Cauffniann,  38  111.  424;  C.  B.  &  Q.  R.  R.  Co.  T. 
Triplett,  38  111.  482;  C.  B.  &  Q.  R.  R.  Co.  v.  Payne,  49 
111.  499;  C.  &  A.  R.  R.  Co.  v.  Pondrom,  51  111.  333;  0.  B. 
&  Q.  R.  R.  Co.  V.  Gregory,  58  III.  272;  I.  &  St.  L.  R  R.  Co.  v. 
Stables,  62  111.  313;  T.  W.  &  W.  R  R.  Co.  v.  Spencer,  66  lU. 
528;  C.  &  A.  R  R  Co.  v.  Elmore,  67  111.  176;  T.  W.  &  W. 
R'y.  Co.  V.  McGinnis,  70  111.  346;  T.  W.  &  W.  R'y  Co.  v. 
O'Coimor,  77  111.  391;  St.  L.  V.  &  T.  U.  R  R  Co.  v.  Dunn, 
78  III.  197;  I.  &  St.  L.  R  R  Co.  v.  Ilerndon,  81  111.  143. 

The  verdict  of  the  jury  will  not  be  disturbed  unless  mani- 
ifestly  against  the  weight  of  evidence:  C.  &  N.  W.  R'y  Co.  v. 
Ryan,  70111.  211;  Corwith  v.  Colter,  82111.  585;  T.  W.  &  W. 
R'y  Co.  v.  Moore,  77  111.  217;  Bishop  v.  Busse,  69  111.  403; 
H.  F.  &  M.  Ins.  Co.  v.  Cornick,  24  111.  455;  Bowden  v.  Bow- 
den,  75  111.  143. 

The  court  is  not  bound  to  repeat  questions  of  law  in  differ- 
ent instructions:  Holcombv.  The  people,  79  111.  409;  Ames 
V.  Snider,  69  111.  376;  Lycoming  Fire  Ins.  Co.  v.  Jackson,  83 
m.  302. 

As  to  what  is  not  a  common  employment:  C.  &  A.  R.  R  Co. 
V.  Shannon,  43  111.  838;  C.  &  N.  W.  R  R  Co.  v.  Swett,  45 
111.  197;  C.  B.  &  Q.  R  R  Co.  v.  Gregory,  58  111.  272;  IlL 
Cent.  R  R  Co.  v.  Welch,  52  111.  183;  T.  P.  &  W.  R'y  Co.  v. 
Conroy,  61  111.  162;  C.  &K  W.  R  R  Co.  v.  Taylor,  69  111. 
461;  P.  F.  W.  &  C.  R  R  Co.  v.  Powers,  74  111.  341;  T.  W. 
&  W.  R'y  Co.  V.  O'Connor,  77  111.  391;  111.  Cent.  R  R  Co. 
v.  Middlesworth,  46  111.  464;  R  R  I.  &  St.  L.  R  R  Co.  v. 
Lewis,  58  111.  49;  T.  W.  &  W.  R'y  Co.  v.  McGinnis,  71  111.  346. 

An  instruction  as  to  willful  injury  is  not  erroneous,  if  there 
is  evidence,  though  slight,  to  support  it:  Chicago  v.  Scholten, 
75  111.  468. 

Generally  as  to  the  right  to  recover:  C.  C.  &»0.  R  R  Co. 
V.  Keary,  3  Ohio  St.  201 ;  L.  M.  R  R  Co.  v.  Stevens,  20  Ohio, 
415;  Filike  v.  B.  &  A.  R  R  Co.  53  N.  Y.  549;    Chamberlain 
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V.  M.  &  M.  E'y  Co.  11  Wis.  238;  Haynes  v.  E.  T.  &  Gt.  Wj 
Co.  3  Cold  well,  222;  Brickner  v.  K  Y.  0.  R.  E.  Co.  2  Lans. 
506. 

As  to  the  objection  to  the  verdict:  City  of  Pekin  v.  Win- 
kel,  77  111.  56;  Martin  v.  Ehrenfels,  24  111.  187;  Reins  v.  The 
People,  30  lU.  256. 

Pleasajh'S,  J.  This  was  an  action  by  appellee,  under  the 
statnte,  for  damages  for  the  death  of  her  intestate,  who  was  her 
husband,  alleged  to  have  resulted  from  the  negligence  of  ap- 
pellant. 

On  the  morning  of  the  16th  of  January,  1877,  the  deceased 
and  three  other  trackmen  in  the  employ  of  appellant,  under 
the  supervision  of  the  section  foreman,  went  with  a  hand-car 
from  LaFox  station,  in  Kane  county,  to  a  point  about  three 
miles  east,  for  the  purpose  of  replacing  a  broken  rail.  Upon 
their  return,  and  when  between  forty  and  fifty  rods  from  said 
station  a  locomotive  engine  was  seen  following  them  at  a  dis- 
tance of  two  and  a  half  miles — the  morning  being  bright  and 
clear  and  the  line  of  the  road  between  them  straight. 

Thereupon  the  foreman  directed  his  men  to  take  the  hand- 
car off  the  track,  but  yielded  to  their  suggestion  founded  upon 
their  common  supposition  that  it  was  the  Sterling  freight  that 
they  could  easily  reach  the  switch  at  the  station  in  advance  of 
it.  They  were  pushing  the  car  up  a  heavy  grade  which  con- 
tinued all  the  way  to  the  switch,  and  the  snow  on  the  rail  also 
contributing  to  impede  their  progress  the  engine  gained  upon 
them  rapidly.  When  about  eighty  rods  off  the  foreman  first 
discovered  that  it  was  only  an  engine  propelling  a  snow-plow, 
and  then  peremptorily  ordering  the  removal  of  the  hand- car 
from  the  track,  went  back  about  sixty  feet  to  flag  it;  but  seeing 
no  person  upon  it,  by  reason  of  the  frost  upon  the  window  of 
the  cab,  and  that  its  speed  was  not  slackened  in  obedience  to 
his  signal,  returned  to  assist  his  men,  who  were  by  that  time 
about  thirty  feet  east  of  the  switch.  When  he  again  reached  the 
hand-car  it  liad  been  set  off  on  the  north  side  far  enough  to 
clear  the  engine,  but  as  he  thought,  not  enonghby  a  few  inches 
to  clear  the  buow-plow,  which  projected  twenty-three  and  one- 
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third  inches  beyond  the  rail.  So  telling  the  men,  he  and  Ma- 
loney  took  hold  of  the  east  end  to  move  it  further.  The  de- 
ceased and  Bray  were  then  standing  at  the  west  end,  bnt  instead 
of  attempting  to  move  it  again,  Bray  ran  up  the  bank,  which 
was  three  or  four  feet  high,  hallooing  to  the  men  to  clear,  while 
deceased  remained  near  the  northwest  comer  of  the  hand-car 
in  the  ditch,  and  about  six  feet  from  the  rail.  The  foreman 
and  Maloney  had  moved  the  east  end  five  or  six  inches,  and 
were  still  working  at  it  when  the  snow-plow  passed  them,  and 
striking  its  southwest  wheel,  whirled  the  hand-car  so  violently 
that  the  handle  struck  deceased  in  the  breast  and  killed  him 
almost  instantly. 

In  relation  to  the  rate  of  speed  at  which  the  engine  was  tben 
running,  the  testimony,  as  usual  in  such  cases,  differs  widely. 
Witnesses  called  on  the  part  of  the  plaintiff  stated  it  variously 
from  thirty  to  sixty  miles  per  hour,  while  the  engineer  and  the 
road-master,  who  were  upon  it,  say  from  twenty  to  twenty-five. 
The  latter  states  further,  that  it  had  a  five-foot  driving  wheel, 
and  was  incapable  of  making  more  than  forty.  As  to  the  time 
required  for  setting  a  hand-car  off  the  track  by  four  men,  the 
estimates  varied  from  half  a  minute  when  the  conditions  are 
favorable,  to  five  minutes  when  hindered  by  such  obstacles  as 
intervened  in  this  case, — all  of  which  were  matters  of  opinion, 
and  to  be  deemed,  when  seconds  become  important,  more  or 
less  unreliable. 

Snow  had  fallen  the  night  before  to  the  depth  of  seven  or 
eight  inches  on  a  level,  but  in  the  ditch  along  side  the  track, 
and  which  was  a  foot  below,  it  was  eighteen.  From  the  north 
rail  to  the  foot  of  the  bank,-  the  distance  was  found  by  actual 
measurement  to  be  seven  feet.  The  hand-car  was  five  or  six 
in  width  and  weighed  three  hundred  pounds.  The  snow-plow 
had  been  in  use  on  the  road  six  years,  was  of  the  usual  width, 
well  made,  in  good  order  and  properly  adjusted  to  the  engine. 
Rule  59,  printed  on  appellant's  time-card  for  the  last  ten  years, 
was  that  "  No  notice  whatever  will  in  any  case  be  given  of  the 
passage  of  extra  trains;  track-men  will  govern  themselves  ac- 
cordingly." And  deceased  had  been  in  its  employ  as  a  track- 
man for  two  months  next  before  his  death* 
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Upon  these  facts  plaintiff  obtained  a  verdict  for  $1,688.75, 
which  the  circuit  court  refused  to  set  aside,  and  from  the  judg- 
ment thereon  the  defendant  appealed. 

The  negligence  charged  upon  appellant,  was  the  running  of 
the  engine  at  so  high  a  rate  of  speed,  so  near  a  station,  village 
and  crossing,  and  with  the  view  of  the  track  so  obscured  by 
8U0W  and  ice  upon  the  window.  It  appears  that  the  passenger 
house  is  not  over  two  hundred  feet  west  of  the  switch,  and 
there  is  a  public  crossing  ten  or  twelve  rods  west  of  that.  Nei- 
ther of  the  persons  on  the  engine  saw  the  foreman's  flag,  the 
hand-car  or  the  men,  nor  were  they  aware  that  the  accident 
had  occurred  until  advised  of  it  at  Eochelle,  35  miles  west,  by 
telegram  from  Chicago. 

We  are  not  disposed  to  deny  that  this  was  negligence  of  a 
degree  that  would  have  made  appellant  liable  for  damages  in 
consequence  of  it  to  any  party  who  did  not  by  his  own  want 
of  ordinary  care  contribute  thereto. 

It  is  argued,  however,  that,  conceding  this  point,  appellee 
could  not  lawfully  recover,  because  her  intestate  was  a  fellow 
servant  of  those  who  were  in  control  of  the  engine,  within  the 
exception  which  exempts  the  common  master  from  liability  for 
damages  to  one  servant  occasioned  by  the  negligence  of  an- 
other "  in  the  same  line  of  employment." 

Whether  a  track-man  and  an  engineer  are  so  related  we  do 
not  consider  an  open  question  under  the  earlier  decisions  of 
our  Supreme  Court,  and  if  it  had  been,  it  is  decisively  settled 
in  the  negative  by  the  late  case  of  the  Chicago  and  North- 
western Kailway  Co.  v.  Miranda.  Opinion  filed  at  Ottawa, 
January  4,  1880. 

But  we  must  hold,  upon  the  testimony  contained  in  this 
record,  that  her  right  was  barred  by  the  personal  negligence 
of  the  deceased,  and  that  of  the  other  track-men  who  were  his 
fellow  servants  in  the  same  line  of  employment.  For  there 
were  at  least  three  ways  in  which  he  might  certainly  and  easily 
have  escaped  all  injury,  notwithstanding  the  negligence  of  the 
en^neer  and  road-master. 

First,  by  complying  with  the  direction  of  the  foreman  to  re- 
move the  hand-car  from  the  track  when  it  was  first  given. 
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The  witnesses  agree  that  there  was  then  ample  time  in  which 
to  remove  it  far  enough  to  avoid  a  collision.  It  was  his  own 
mistake  to  suppose  that  the  coming  engine  was  a  freight  train. 
He  knew  that  extras  were  frequent,  and  that  of  whatever  kind, 
it  must  overtake  them,  unless  they  succeeded  in  reaching  the 
switch;  but  to  avoid  the  labor  of  setting  the  hand-car  off  and 
on  again,  he  chose  the  chances  of  the  course  pursued  in  prefer- 
ence to  the  certain  safety  of  that  to  which  he  was  advised,  and 
failed  to  reach  the  switch. 

It  cannot  avail  appellee  that  the  foreman  withdrew  his  or- 
der, since  he  withdrew  it  at  the  instance  of  the  deceased  or  of 
his  fellow  servants,  and  with  the  substituted  direction  to  push 
the  hand-car  as  fast  as  they  could,  which  was  an  additional 
suggestion  of  the  risk  they  were  incurring.  We  believe  it  has 
been  invariably  held  in  this  State,  that  where  a  party,  perceiv- 
ing or  having  the  means  of  perceiving  by  the  use  of  ordinary 
care,  that  danger  is  imminent  upon  a  certain  line  of  conduct, 
nevertheless  pursues  it  for  the  advantage  supposed  to  be  of- 
fered thereby,  declining  another  which  he  sees  to  be  certainly 
safe,  in  the  belief  that  he  will  be  able  to  escape,  and  is  over- 
taken by  it,  he  is  chargeable  with  a  want  of  ordinary  care,  and 
must  suffer  the  consequences  to  which  he  has  thus  contributed. 

This  rule  is  held  and  illustrated  in  C.  &  A.  E.  E.  Co.  v. 
Jacobs,  63  111.  180;  T.  W.  R.  K.  Co.  v.  Jones,  76  Id.  317;  L 
S.  &  M.  S.  R.  E.  Co.  V.  Sutherland,  2  Bradwell,  307;  and  is  en- 
tirely consonant  with  reason. 

Second.  He  might,  when  setting  the  hand-car  off  the  track, 
have  set  it  five  or  six  inches  further  north.  Nothing  hindered 
but  the  bank,  and  that  required  only  that  the  north  side  should 
be  lifted  a  little  higher  than  it  was.  The  testimony  is  that 
this  could  have  been  done  nearly  as  well  as  not,  and  it  would 
be  apparent  from  the  number  of  men  employed,  and  the  weight 
of  the  hand-car,  without  any  more  direct  testimony.  Even 
after  it  was  first  set  down  it  might  have  been  again  moved,  and 
he  was  informed  of  the  necessity  of  it  in  order  to  avoid  a  col- 
lision. Who  then  but  he,  and  his  fellow  track-men  whose  neg- 
ligence was,  in  law,  his  own  so  far  as  affects  the  liability  of  ap- 
pellant, was  responsible  for  the  failure  to  accomplish  it! 
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By  an  argument  which  assumes  the  correctness  of  the  testi- 
mony of  some  of  the  witnesses,  to  the  effect  that  at  least  thirty 
seconds  are  required  for  setting  a  hand-car  off  the  track  by 
four  men — the  usual  complement — and  that  the  engine  was 
eighty  rods  off  when  they  attempted  it  and  was  running  at  the 
rate  of  forty  miles  per  hour,  it  is  proved  arithmetically,  since 
that  distance  would  be  so  run  in  twenty-two  and  one-half  sec- 
onds, that  there  was  not  time  enough  for  this;  but  something 
is  shown  to  be  wrong  in  the  premises  when  it  is  made  to  ap- 
pear that  not  only  was  the  hand-car  in  fact  set  off  the  track,  but 
that  the  east  end  of  it  was  then  again  moved  by  the  foreman 
aud  Maloney,  who  were  no  more  able  to  do  so  than  were  the 
deceased  and  Bray  to  move  the  west  end,  before  the  engine 
overtook  them. 

Lastly.  He  might  have  heeded  the  warning  of  Bray  and  gone 
up  the  bank  or  elsewhere  out  of  danger.  That  this  was  easily 
practicable  is^put  beyond  all  doubt  by  the  fact  that  Bray,  whose 
position  was  even  less  favorable,  being  at  the  southwest  cor- 
ner of  the  car,  did  go  up  it,  escaping  all  injury,  and  says  he 
found  no  difficulty  in  so  doing.  It  seems  that  deceased  did 
not  perceive  or  appreciate  the  situation;  but  for  that  lie  must 
be  held  responsible,  since  he  had  been  expressly  told,  first,  that 
his  end  of  the  car  was  not  out  of  the  way  of  the  snow-plow, 
and  second,  that  his  own  position  was  one  of  danger  from  the 
impending  collision.  His  remaining  in  it  was,  under  the  cir- 
cumstances, the  same  in  legal  effect  as  if  he  had  been  directly 
struck  by  the  snow-plow  in  consequence  of  his  standing  too 
near  the  rail,  in  which  case,  clearly,  appellant  would  not  have 
been  liable. 

The  failure  to  use  either  of  these  means  of  safety — so  many, 
obvious,  easy  and  certain — seems  to  us  gross  negligence. 

Whatever  then  may  be  our  sympathies  and  regrets,  we  must 
hold  that  the  verdict  was  against  the  law  and  the  evidence,  and 
for  the  error  in  overruling  the  motion  to  set  it  aside,  reverse 
the  judgment  and  remand  the  cause. 

Reversed  and  remanded. 
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111.  19;  Lewis  v.  B.  &  O.  E.  K  Co.  38  Md.  688;  C.  &  K  W. 
R  R  Co.  V.  Cobs,  73  111.  394;  0.  &N.W.R  R  Co.  v.  Clark,  2 
Bradwell,  116. 

Mr.  C.  H.  Brush  and  Mr.  H.  T.  Gilbert,  for  appellee;  that  a 
motion  in  this  court  to  strike  from  the  record  matter  improp- 
erly inserted  therein  is  competent,  cited  Bates  v.  Ball,  72  111. 
108 ;  A.  &  K  R  R  Co.  v.  Wagner,  17  Am.  Law  Reg.  181 ;  Hay- 
ward  V.  Catton,  1  Bradwell,  577. 

As  to  meaning  of  "negligence":  C.  &  A.  R  K.  Co.  v. 
Pondrora,  61  111.  333;  C.  B.  «&  Q.  R  R  Co.  v.  VanPatten,  74 
111.  91. 

Having  filed  a  written  motion  for  new  trial,  appellant  cannot 
now  insist  upon  objections  not  embraced  in  said  motion:  Emory 
V.  Addis,  71  111.  273;  Jones  v.  Jones,  71  111.  562;  O.  0.  & 
F.  R  V.  R  R  Co.  V.  McMath,  1  Bradwell,  429;  Practice  Act, 
§57. 

A  declaration  which  states  a  cause  of  action  is  good  in  arrest 
of  judgment:  Com.  Ins.  Co.  v.Treas.  Bank,  61 111.482;  Smith 
V.  Curry,  16  111.  149. 

Pleasants,  J.  Appellee  recovered  judgment  below  for  $75 
against  appellant,  for  personal  injuries  sustained  by  the  falling 
of  a  defective  bridge  in  the  town  while  he  was  crossing  it  with 
his  team  and  wagon. 

A  judgment  for  a  larger  sum  on  a  former  trial  was  reversed 
in  this  court,  for  reasons  stated  in  the  opinion  reported  in  2 
Bradwell,  34,  in  which  the  legal  principles  involved  were  fully 
discussed. 

That  tlie  bridge  was  dangerous  for  months  before  it  fell — 
that  the  fact  was  known  to  the  authorities  of  the  town— and 
that  there  was  gross  carelessness  in  neglecting  for  so  long  a 
time  either  to  fit  it  for,  or  effectually  close  it  against  public 
use,  are  fully  shown  by  the  evidence  contained  in  this  record. 
But  it  is  no  less  clear  that  the  plaintiff  also  during  all  this 
time  had  actual  knowledge  of  its  condition,  and  well  under- 
stood that  the  peril  of  an  attempt  to  cross  it  with  a  team  was 
both  great  and  imminent, — and  so  manifested  a  want  of  ordi- 
nary care  for  his  own  safety  in  voluntarily  incurring  it 
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It  is  well  Bettled  that  in  such  a  case  he  cannot  lawfully  re- 
cover for  the  negligence  of  the  defendant,  however  gross,  unless 
it  be  willful— of  which  there  is  here  no  pretense. 

If  it  were  necessary  to  cite  authorities  for  a  proposition  so 
familiar  they  may  be  found  in  abundance  in  the  opinion  above 
referred  to.  Any  discussion  of  the  other  questions  raised 
would  be  altogether  unprofitable. 

For  the  error  of  the  circuit  court  in  overruling  defendant's 
motion  to  set  aside  the  verdict — which  was  thus  against  the 
law  and  the  evidence — we  must  reverse  this  judgment. 

Judgment  reversed  and  cause  remanded. 


Joel  B.  Gillett  4?  ^| 

V. 

Henry  A.  Booth. 


1.  Bill  to  impeach  record — Equity  jurisdictioh. — ^A  bill  to  impeach 
a  record  on  the  ground  that,  as  it  appears  it-  is  contraxy  to  equity,  and  so  re- 
mains only  by  reason  of  a  mistake  or  accident  beyond  complainant's  control, 
IB  a  snlgect  of  equity  jurisdiction,  and  the  power  of  a  court  of  equit}'  in  this 
respect  is  not  limited  by  the  character  or  effect  of  the  amendment  BOU£fht,  nor 
is  the  proof  upon  which  it  may  be  exercised  confined  to  that  which  is  docu- 
mentary, written  or  certain.  It  is  enough  if  the  amendment  be  demanded  by 
equity  and  the  proof  is  such  as  to  satisfy  the  conscience  of  the  chancellor. 

2.  Statemekt. — lliis  was  a  bill  filed  to  vacate  a  decree  entered  against 
appellant  in  1872,  and  for  an  injunction.  It  was  alleged  that  said  decree  was 
originally  entered  in  violation  of  an  agreement  of  counsel  of  both  parties  that 
the  cause  should  be  dismissed;  that  afterwards  upon  motion  in  said  cause,  an 
order  was  entered  by  the  judge  vacating  said  decree,  and  leaving  said  cause 
to  stand  for  trial  in  regular  course,  and  the  parties  took  testimony,  and  were 
preparing  for  a  trial,  when  it  was  discovered  that  the  order  setting  aside  said 
decree  had  been  erased  from  the  judge's  docket  and  a  final  decree  against 
complainant  entered  of  record,  whereupon,  on  motion  of  the  defendant,  said 
original  cause  was  stricken  from  the  docket. 

3.  D18HI68IHO  BILL  ON  motion  TO  DISSOLVE  INJUNCTION.— Where  the 
only  relief  sought  in  a  bill  is  an  injunction,  it  is  not  error  upon  a  motion  to 
dissolve  the  injunction,  to  dismiss  the  bill;  but  in  this  case  the  bill  demanded 
other  relief,  and  should  have  been  retained  for  final  hearing,  and  it  was  error 
to  dismiss  it  upon  the  dissolution  of  the  injunction. 

4.  Amending  record  of  court  upon  motion.— Where  the  amend- 
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meut  sought  is  merely  to  show  some  action  of  the  court  really  taken,  but  not 
recorded,  it  may  be  allowed  upon  proper' notice  and  due  proof;  but  where  the 
proposed  amendment,  while  not  directly  changing  or  affecting  the  existing 
record,  as  a  record,  nullifies  or  materially  changes  its  operation,  the  power 
of  the  court  to  allow  it  upon  a  mere  motion  at  a  subsequent  term,  may  he 
doubted. 

6.  Res  adjudicata. — The  action  of  the  court  in  overruling  a  motion  to 
amend  a  record,  made  at  a  subsequent  term,  though  affirmed  upon  appeal,  is 
not  an  adjudication  of  the  question  here  presented,  which  is  different  in  that 
it  involves  the  power  of  a  court  of  chancery  to  vacate,  change  or  otherwise 
amend  its  record  of  a  former  term  upon  a  proper  bill  for  that  purpose. 

6.  Imfeachino  record. — A  record  may  be  impeached  as  well  for  not 
containing  what  it  ought  to,  as  for  containing  what  it  ought  not  The 
question  is  whether,  as  it  stands,  it  is  inequitable  and  injurious  to  complain- 
ant, and  the  result  of  accident  without  fault  or  laches  on  his  part. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
J.  W.  CocHKAN,  Judge,  presiding.  Opinion  filed  June  17, 
1880. 

Mr.  Geobge  Futebbaugh,  for  appellant. 

Messrs,  Hopkins  &  Mobbok,  for  appellee;  that  a  bill  of 
review  can  only  lie  for  error  apparent  upon  the  face  of  the 
record,  cited  Griggs  v.  Gear,  3  Gilm.  2;  Dolton  v.  Erb, 
53  111.  289. 

A  judgment  at  law  will  not  be  set  aside  in  equity  unless  the 
applicant  is  himself  free  from  fault  and  neglect:  Higgins  v. 
Bullock,  73  111.  205;  Ames  v.  Snider,  55  111.  498;  Wilday  v. 
McConnell,  63  111.  278;  Henrickson  v.  Van  Winkle,  27  Dl. 
274;  Brown  v.  Hurd,  56  111.  317;  McGehee  v.  Gold,  68 
111.  215. 

A  motion  to  dissolve  an  injunction  for  want  of  equity  in  the 
bill,  operates  as  a  demurrer,  and  if  the  injunction  is  dissolved 
upon  that  ground,  the  bill  should  be  dismissed:  Weaver  v. 
Foyer,  70  111.  567;  Titus  v.  Mabee,  25  111.257;  Bennett  v. 
McFadden,  61  111.  334;  Knapp  v.  Marshall,  26  111.  63. 

As  to  remittitur:  Nixon  v.  Ilalley,  78  111.  611;  Pixley  v. 
Boynton,  79  111.  351;  Trustees  of  Schools  v.  Highler,  85  111. 
409;  Welsh  v.  Johnson,  76  111.  295;  Lowman  v.  Aubery,  73 
111.  619. 
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The  record  shows  proof  enough  to  sustain  the  decree  for 
assessment  of  damages:  School  Directors  v.  Trustees,  66  111. 
247;  Good  Willie  v.  Milliman,  56  111.  523. 

As  to  admission  of  judge's  minutes:  McCormick  v.  Whee- 
ler, 36  111.  114. 

Against  the  power  of  the  court  to  change  its  record  at  a 
subsequent  term:  Lill  v.  Stookey,  72  111.  495;  Cook  v.  Wood, 
24  III  295;  Smith  v.  Wilson,  26  111.  186;  McKindley  v.  Buck, 
43  m.  488;  State  Savings  Institution  v.  Nelson,  49  111.  171; 
Church  V.  English,  81  111.  442;  Seeley  v.  Pelton,  63  111.  101. 

Pleasakts,  J.  This  was  a  bill  filed  by  appellant  to  vacate  a 
decree  of  June  20,  1872,  awarding  to  appellee  (930,  upon  a 
suggestion  of  damages  on  dissolution  of  an  injunction,  and  to 
enjoin  meanwhile  its  collection  or  assignment. 

The  following  is  in  substance  the  case  made  by  it:  The 
injunction  bill  was  filed  in  July,  1868,  to  restrain  defendant, 
now  appellee,  from  harvesting  fifty-five  acres  of  rye  growing 
on  complainant's  land,  of  which  defendant  was  claiming  two- 
thirds  under  an  alleged  agreement  of  lease  between  the  parties. 
After  answer  had  been  filed  and  the  cause  pending  for  some 
time,  Mr.  IngersoU  and  Mr.  Cratty,  as  their  solicitors  respect- 
ively, made  an  agreement  by  which  on  the  one  part  the  bill  was 
to  be  dismissed,  and  on  the  other  all  claim  of  damages  by  the 
injunction  waived.  On  this  agreement  complainant  relied, 
and  therefore  ceased  to  give  attention  to  the  case.  In  1872, 
without  notice  to  the  complainant  of  the  change,  Mr.  Cratty 
withdrew  as  solicitor  for  the  defendant  and  Messrs.  Johnson 
and  Hopkins  appeared,  who,  in  ignorance  of  said  agreement, 
when  the  cause  was  called  in  its  order  on  June  20th,  in  that 
year,  in  the  absence  of  complainant  and  his  solicitor,  submitted 
the  same  upon  the  bill  and  answer,  procured  the  dissolution  of 
the  injunction,  assessed  defendant's  damages  upon  suggestion 
filed  at  $930,  and  took  the  decree  therefor  which  is  now  sought 
to  be  vacated.  On  the  next  day  Mr.  IngersoU,  who  had  been 
in  the  meantime  informed  of  these  proceedings,  moved  the 
court  on  behalf  of  complainant  to  set  aside  said  assessment 
and  decree,  upon  his  own  affidavit,  which  set  forth  that  he  had 
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made  the  agreement  above  referred  to  upon  the  proposition 
of  Mr.  Oratty,  that  it  embraced  a  similar  disposition  of  another 
injunction  suit  in  which  their  positions  were  reversed,  and 
that  being  satisfied  with  it  he  had  taken  no  further  steps  in 
the  case  and  delayed  its  actual  dismissal  only  for  such  dis- 
missal by  Mr.  Cratty  of  the  other. 

Thereupon  another  agreement  was  entered  into  by  the  then 
acting  solicitors  of  the  parties,  respectively,  whereby  said 
assessment  and  decree  were  to  be  set  aside  and  the  claim  to  the 
waiver  of  damages  under  the  Cratty  arrangement  withdrawn; 
in  other  words,  the  cause  was  to  stand  for  hearing  upon  its 
merits  as  before  the  Cratty  agreement;  and  on  the  first  day  of 
July,  of  the  same  term,  in  pursuance  of  said  last  mentioned 
agreement,  the  parties  appeared  by  their  solicitors,  and  upon  a 
statement  of  its  terms  in  open  court  then  made,  the  judge 
entered  upon  his  docket  the  following  minute  in  the  case: 
"  July  1.  Motion  to  set  aside  order,  decree,  etc.,  sustained  by 
agreement."  The  clerk  also,  upon  the  same  day,  made  a  simi- 
lar memorandum  in  his  docket,  and  all  parties  concerned 
recognized  it  as  the  veritable  action  of  the  court.  From  tbat 
time  until  Jan'y  21,  1878,  said  cause  was  continuously  upon  the 
docket,  and  until  Nov.  1877,  undergoing  preparation  for  hear- 
ing and  being  understood  and  treated  by  the  parties,  tlieir 
solicitors  and  the  court,  as  pending  and  wholly  undetermined. 
Subpoenas  for  witnesses  were  taken  out  and  served,  and  the 
service  sworn  to  by  the  defendant  in  person;  continuances 
moved  for  and  granted  upon  aflSdavit  filed;  leave  to  amend 
bill  given  and  amendment  made;  reference  to  master  to  take 
and  report  proofs  ordered,  and  much  testimony  taken. 

But  in  November,  1877,  it  was  discovered  that  while  the  de- 
cree upon  the  assessment  had  been  recorded,  the  minutes  of 
both  the  judge  and  clerk  of  the  order  setting  it  aside  by  agree- 
ment were  erased  by  ink  lines  drawn  through  them,  and  that 
said  order  had  not  been  entered  of  record.  The  bill  avers 
that  this  erasure  was  not  made  by  the  judge  or  any  one  acting 
therein  by  his  authority,  nor  with  his  consent  or  knowledge, 
but  by  some  unauthorized  person  to  the  complainant  unknown; 
that  it  was  not  the  intention  of  the  court  or  parties  to  have 
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said  decree  remain  in  force  after  said  agreement  to  vacate  the 
same,  but  on  the  contrary  it  was  their  intention  to  have  the 
record  show  that  it  was  vacated;  that  complainant  had  no 
knowledge  or  information  of  the  fact  that  such  erasure  had 
been  made,  or  that  the  clerk  had  not  recorded  said  vacating 
order,  until  November,  1877;  and  that  the  omission  of  the 
clerk  to  record  it  was  the  result  of  accident,  to  wit:  the  unau- 
thorized erasure  aforesaid. 

Upon  such  discovery,  however,  the  defendant  by  his  solic- 
itors, on  the  26th  of  November,  1877,  entered  his  motion  to 
strike  said  cause  from  the  docket,  and  thereupon  complainant 
entered  his  cross-motion  to  ameiid  the  record  by  entering 
therein  the  said  vacating  order;  both  of  which  were  continued 
to  the  next  term,  when  said  cross-motion  was  denied  and  the 
motion  to  strike  the  cause  from  the  docket  sustained,  and  orders 
accordingly  were  entered.  Thereupon  the  complainant  ap- 
pealed, but  a  majority  of  this  court,  as  then  constituted,  af- 
firmed said  order. 

When  the  order  &o  appealed  from  was  made  it  was  too  late,  un- 
der the  statute,  to  sue  out  a  writ  of  error  upon  the  said  decree  of 
June  20,  1872,  even  if  there  had  been  any  error  therein,  and 
therefore  this  bill  was  filed.  It  further  avers,  with  proper  spec- 
ifications, that  said  injunction  bill  was  meritorious — that  said 
decree  is  unconscionable — that  complainant  is  pecuniarily  re- 
sponsible and  said  defendant  insolvent;  and  prays  for  an 
answer  without  oath,  and  that  said  decree  may  be  vacated,  and 
the  defendant  in  the  meantime  enjoined  from  collecting  it, 
or  assigning  or  otherwise  so  disposing  of  it  as  to  admit  of 
the  intervention  of  any  right  of  third  parties  therein;  and 
that  said  cause  may  be  tried  upon  its  merits. 

Upon  this  bill  an  injunction  was  ordered  and  issued.  De- 
fendant then  filed  his  answer  under  oath,  which  denies  that 
said  decree  is  inequitable  or  that  it  was  set  aside  or  intended 
BO  to  be;  admits  that  the  motion  to  vacate  it  was  entered,  and 
that  a  minute  of  an  order  sustaining  said  motion  by  agreement 
was  made  by  the  judge  and  clerk  respectively  upon  their 
dockets  as  alleged,  but  avers  that  said  entries  as  soon  as  made 
were  discovered  to  be  an  error  and  were  then  and  there  erased 
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by  said  judge  and  clerk;  admits  that  he  was  misled  by  acts  of 
complainant  and  parties  in  interest  to  believe  that  said  motion 
had  been  sustained,  and  therefore  took  steps  to  procure  testi- 
mony for  a  further  hearing;  but  avers  that  upon  examination 
of  the  record  he  ascertained  that  it  correctly  set  forth  the  facts 
in  strict  accordance  with  the  judgment  of  the  court  and  his 
own  understanding  at  the  time;  denies  the  making  of  said 
first  mentioned  agreement,  and  insists  that  even  if  the  court 
intended  to  sustain  the  motion  to  vacate  said  decree,  and  coun- 
sel and  parties  so  understood  and  agreed  that  it  should  be  sus- 
tained, and  afterwards  acted  upon  the  understanding  that  it 
had  in  fact  been  sustained,  nevertheless  the  record  "as  it  stands 
is  conclusive  and  cannot  by  any  means  be  set  aside  or  changed. 
Beplication  wasputin,  and  at  the  December  Term,  1878,  the 
cause  came  on  to  be  heard  upon  defend atit's  motion  to  dissolve' 
the  injunction;  in  support  of  which  he  oflfered  the  bill  and 
answer  in  the  original  case,  the  decree  therein  of  June  20, 
1872,  the  motion  of  Nov.  26,  1877,  to  strike  said  cause  from 
the  docket,  and  the  cross-motion  to  amend  the  record,  with  the 
orders  of  the  court  thereon,  the  judgment  of  the  Appellate 
Court  afiSrming  said  orders  and  the  assignment  of  error  in  said 
court;  and  complainant  in  opposition  thereto,  introduced  the 
demurrer  to  the  bill  in  the  original  cause,  filed  by  Mr.  Cratty 
on  July  9,  1868,  the  suggestion  of  damages,  the  motion  to  set 
aside  the  decree  thereon,  the  affidavit  of  Mr.  IngersoU  in  sup- 
port thereof,  the  minutes  of  the  judge  and  clerk  of  an  order 
sustaining  said  motion  by  agreement,  erased,  tlie  motion  docket 
showing  entries  of  various  orders  in  said  cause  at  difierent 
terms  and  that  the  same  remained  continuously  on  the  docket 
until  Jan'y  1878,  together  with  affidavits  of  the  judge,  clerk, 
solicitors,  sheriff  and  others.  These  affidavits  are  uncontra- 
dicted, and  fully  support  the  bill  in  its  averments  respecting 
the  two  agreements  between  the  solicitors,  the  sustaining  of 
the  motion  to  vacate  the  decree  of  June  20, 1872,  the  entry  of 
the  minutes  thereof  and  the  erasure  of  the  same.  That  of  the 
Hon.  S.  D.  Puterbaugh,  who  was  the  judge  presiding  at  the 
time,  shows  that  said  minutes  in  the  judge's  docket  is  in  his 
handwriting,  and  was  made  at  the  time  in  pursuance  of  an 
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agreement  stated  in  open  conrt  bj  the  eolicitors  of  the  parties, 
and  that  when,  or  by  whom  or  why  the  erasure  thereof  was 
made  he  does  not  know;  that  the  minute  of  the  order  of  con- 
tinuance on  the  3d  day  of  July,  1 872,  is  also  in  his  handwrit- 
ing and  that  he  understood  at  the  time  that  said  decree  was 
vacated  and  has  so  understood  ever  since;  and  that  of  Mr.  Wil- 
son, who  was  the  clerk  of  that  court,  states  that  the  said  minutes 
in  his  docket  are  in  his  handwriting,  but  when  or  why  the  erasure 
thereof  was  made  he  does  not  know. 

The  records  of  the  court  show  that  it  adjourned  for  that  term 
on  the  6th  day  of  July,  1872.  Complainant  offered  the  oral 
testimony  of  the  clerk  to  prove  that  the  decree  was  not  entered 
of  record  until  more  than  two  months  after  such  adjournment, 
and  also  that  of  complainant,  together  with  certain  depositions 
taken  and  filed  in  said  original  cause,  touching  the  right  to'  the 
rye  in  controversy,  its  market  value,  and  the  expense  incurred 
in  harvesting  and  marketing  it — all  of  which  was  refused,  and 
exception  to  such  refusal  duly  taken. 

Upon  this  hearing  the  circuit  court  dissolved  the  injunction 
herein,  assessed  the  defendant's  damages  at  $50  upon  sugges- 
tion filed,  and  afterwards  in  the  same  term  dismissed  the  bill. 

Complainant  appealed,  and  upon  the  record  here  assigns  for 
error,  in  divers  forms,  the  dissolution  of  the  injunction  and  the 
dismissal  of  the  bill. 

Of  these  two  orders,  although  made  at  different  times,  the 
latter  was  the  immediate  sequence  of  the  former;  that  is  to 
eay,  no  step  or  proceeding  in  the  cause  except  the  suggestion 
and  assessment  of  damages,  which  were  incidental  and  of 
course,  intervened;  so  that  the  bill  was  really  dismissed  upon 
the  dissolution  of  the  injunction.    Was  this  proper? 

It  is  well  understood  that  where  an  injunction  is  the  only 
relief  sought,  and  it  is  dissolved  on  motion  upon  the  bill  alone, 
which  operates  as  a  demurrer  for  want  of  equity  and  admits  all 
the  facts  alleged,  the  order  of  dissolution  is  a  final  disposition 
of  the  case,  and  the  formal  dismissal  of  the  bill  may  regularly 
follow,  but  not  otherwise.  Titus  v.  Mabee,  25  HI.  257;  Wan- 
galin  V.  Goe,  60  Id.  459;  Hammert  v.  Schwab,  5i  Id.  142; 
Weaver  v.  Poyer,  70  Id.  567. 
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In  this  case  it  appears  to  us  that  the  injunction  was  not^the 
only  relief  sought. 

The  bill  asked,  and  stated  cause  for  asking,  that  the  decree 
of  June  20, 1872,  which  was  a  cloud  as  well  as  an  evidence  of 
debt  and  authority  for  its  collection,  be  absolutely  vacated  and 
the  original  cause  reinstated  for  hearing  upon  its  merits.  In 
this  view  the  injunction  as  a  remedy  was  provisional  and  tem- 
porary only,  to  prevent  the  intervention  of  rights  of  innocent 
parties,  and  to  be  superseded  by  the  vacation  of  said  decree; 
after  which  the  rights  of  the  parties  were  to  be  established  as 
they  should  be  made  to  appear,  and  if  the  equity  should  be 
found  with  the  complainant  he  would  be  entitled  to  a  deci-ee 
for  his  costs  therein. 

Nor  was  the  motion  to  dissolve  the  injunction  based  npon 
the  bill  alone.  The  order  recites  that  it  was  heard  "  upon  the 
bill,  answer,  replication,  affidavits  and  documentary  evidence 
and  proofs  adduced  by  the  parties  respectively,"  and  allowed, 
not  upon  the  want  of  equity  in  the  bill,  but  "  upon  the  want 
of  equity  in  the  complainant's  cause,  as  exhibited  by  the  said 
bill  and  the  evidences  aforesaid." 

It  is  suggested,  however,  notwithstanding  these  recitals, 
that  all  the  proof  offered  by  defendant,  as  shown  by  the  cer- 
tificate of  evidence,  was  in  corroboration  of  the  bill,  and  there- 
fore the  hearing  and  order  were  in  effect  upon  the  bill  alone. 

As  a  matter  of  fact  this  is  by  no  means  clear.  If  such  had 
been  the  understanding  of  counsel  or  court  at  the  time,  it  is 
remarkable  that  so  much  evidence  on  the  part  of  complainant 
in  support  of  the  bill  was  introduced  without  objection.  But 
an  easy  explanation  is  furnished  by  the  fact  that  among  the 
documents  submitted  by  the  defendant  were  both  of  his  an- 
swers— one  denying  the  equity  of  the  bill  in  the  original  cause, 
which  is  necessarily  involved  in  this,  so  fully  that  upon  it  the 
court  felt  bound  to  dissolve  the  injunction  therein,  and  the 
other  in  like  manner  denying  all  the  material  averments  of 
the  bill  in  this  cause,  viz:  that  the  decree  in  the  other  was  in- 
equitable; that  the  alleged  agreement  with  Cratty  was  made; 
that  the  court  vacated  said  decree,  or  intended  so  to  do,  and 
that  the  erasure  of  the  minutes  was  unauthorized,  or  in  any 
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sense  accidental.  What  weight,  if  any,  was  given  to  these  deni- 
als we  do  not  know,  bnt  in  their  presence  it  was  certainly  in- 
cumbent upon  complainant  to  support  his  bill,  in  default  of 
which  the  court  might  well  have  dissolved  the  injunction.  If 
any  consideration  whatever  was  due  to  these  answers,  or  to 
either  of  them,  or  if  complainant  was  properly  required  to 
produce  any  proof  whatever  in  support  of  his  bill,  then  it  was 
not  proper  to  dismiss  it  upon  such  a  hearing,  even  though  the 
injunction  might  have  been  rightly  dissolved,  provided  it  stated 
in  substance  a  proper  case  for  the  relief  prayed. 

And  this  brings  us  to  the  main  question:  does  it  state  such 
a  case? 

Appellee  insists  it  does  not,  upon  several  grounds.  First,  it 
is  said  to  show  on  its  face  that  the  case  is  res  adjudicata/  the 
same  relief,  upon  the  same  facts,  having  been  denied  by  the 
circuit  court  in  another  case  between  the  same  parties,  and  its 
judgment  affirmed  on  appeal. 

The  application  referred  to  was  by  motion.  That  there  are 
cases  in  which  the  court  will  allow  a  material  amendment  of  its 
record  upon  mere  motion  made  after  the  lapse  of  a  term,  as 
well  as  cases  in  which  it  will  not,  admits  of  no  doubt.  It  may 
not  be  easy  to  formulate  a  rule  by  which  to  distinguish  them; 
but  it  seems  that  where  the  proposed  amendment  would  directly 
operate  to  change  materially  the  terms  of  the  record  actually 
made — to  make  an  existing  record  materially  different  in  itself 
from  what  it  is — it  will  not  be  allowed  upon  such  a  motion. 
Cook  V.  Wood,  24  111.  295;  Smith  v.  Wilson,  26  Id.  187;'  Mc- 
Kindley  v.  Buck,  43  Id.  488;  The  State  Savings  Institution  v. 
Nelson,  49  Id.  171;  Lill  v.  Stookey,  72  Id.  495.  And  where  it 
would  merely  show  some  action  of  the  court  really  taken,  but 
not  recorded,  in  addition  to  what  is  shown  by  the  existing 
record,  and  leaving  the  latter  as  a  record  unaffected,  it  may  be 
allowed  upon  proper  notice  and  due  proof  of  the  unrecorded 
action,  with  a  saving,  of  course,  of  intervening  rights.  Church 
V.  English,  81  111.  442.  But  where,  as  in  this  case,  the  pro- 
posed amendment,  while  not  directly  changing  or  affecting  the 
existing  record  as  a  record,  nullifies,  arrests  or  materially 
changes  its  operation,  which  is  the  same  in  legal  effect,  the 


432  Appellate  Courts  of  Illinois. 

Oillett  y.  Booth. 

power  of  the  court  to  allow  it  upon  a  mere  motion  at  a  subse- 
quent term  waa  perhaps  doubted.  Furthermore,  an  amend- 
ment of  the  character  secondly  above  stated,  is  so  allowed  only 
when  there  is  something  certain  to  amend  by,  as  the  judge's 
notes;  and  if,  as  in  this  case,  his  notes  appear  to  be  erased, 
then  whether  parol  evidence  and  the  memory  of  witnesses  can 
be  admitted  to  account  for  the  erasure  and  restore  the  notes, 
perhaps  was  also  doubted.  But  upon  whatever  ground  the 
order  of  the  circuit  court  overruling  the  motion  to  amend  the 
record  of  a  former  term  was  affirmed — whether  for  supposed 
want  of  power  in  the  circuit  court,  or  of  the  kind  of  proof 
required  to  justify  its  exercise — such  affirmance  is  not  an  adju- 
dication of  the  question  now  presented,  which  is  different  in 
that  it  involves  the  power  of  a  court  of  chancery  to  vacate, 
change  or  otherwise  amend  its  record  of  a  former  term  upon  a 
proper  bill  for  that  purpose. 

We  regard  this  not  as  a  bill  of  review  (Conover  v.  Mnsgrave, 
68  111.  611),  but  to  impeach  a  record,  on  the  ground  that  as  it 
appears  it  is  contrary  to  equity,  and  so  remains  only  by  reason 
of  a  mistake  or  accident  beyond  complainant's  control — which 
is  a  familiar  subject  of  equity  jurisdiction.  Beams  v.  Dunham, 
2  Scam.  58;  Wierichv.  DeZoya,  2Gilm.  388;  Propst  v.  Mead- 
ows, 18  111.  169;  Owens  v.  Eanstead,  22  Id.  168;  Cook  v.  Wood, 
24  Id.  296;  McKindley  v.  Buck,  43  Id.  488;  The  State  Savings 
Inst.  V.  Nelson,  49  Id.  171;  Higgins  v.  Bullock,  73  Id.  205; 
McGehee  v.  Gold,  68  Id.  216.  And  here  the  power  is  not  lim- 
ited by  the  character  or  effect  of  the  amendments  sought,  nor 
is  the  proof  upon  which  it  may  be  exercised  confined  to  that 
which  is  documentary,  written  or  certain.  It  is  enough  if  the 
amendment  be  demanded  by  equity,  and  the  proof  is  such  as  to 
satisfy  the  conscience  of  the  chancellor. 

Again,  it  is  said  the  bill  fails  to  show  that  the  decree  com- 
plained of  was  made  through  accident,  but  on  the  contrary  was 
regularly,  purposely  and  properly  made;  that  the  alleged  agree- 
ment with  Cratty  was  void  on  its  face  for  want  of  authority  in 
him  to  make  it,  and  would  have  been  disregarded  by  the  court 
if  it  had  been  known. 

While  an  attorney  or  solicitor  is  not  authorized  by  virtue  of 
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his  retainer  to  sacrifice  any  substantial  interest  or  claim  of  his 
client  without  a  sufficient  consideration  enuring  to  the  latter, 
\re  think  it  is  within  his  power  as  such  to  simply  dismiss  a  suit 
or  bill,  which,  in  such  case,  is  without  prejudice.  If  lie  does 
it,  the  court  will  presume  either  that  he  is  expressly  authorized, 
or  that  in  the  exercise  of  the  discretion  with  respect  to  the  con- 
duct of  the  case  which  is  vested  in  him  by  his  retainer,  he  is  war- 
ranted in  so  doing.  So,  if  he  expressly  agrees  with  the  adverse 
party  to  do  it,  and  thereby  induces  him  to  witlidraw  his  at- 
tention, a  decree  afterwards  taken  ex  parte^  and  in  violation 
of  such  agreement,  would  be  a  fraud  upon  him,  and  therefore 
not  allowed  to  stand. 

But  the  Cratty  agreement  is  of  little  or  no  importance  here. 
The  bill  shows  that  another  was  subsequently  entered  into, 
which  was  sanctioned  by  the  defendant  with  full  understanding, 
stated  in  open  court,  and  made  the  foundation  of  an  order  ac- 
tually entered  upon  its  minutes,  whereby  said  decree  was  va- 
cated; that  this  order  was  not  recorded  only  because  said  min- 
ute of  it  upon  the  dockets  of  the  judge  and  clerk  was  erased, 
and  that  the  erasure  was  made  without  authority  from  the 
court  by  some  person  to  the  complainant  unknown.  If  it  was 
by  the  defendant  or  his  procurement  it  wbs  a  fraud;  if  by  a 
stranger,  then  as  between  the  parties  to  the  suit,  it  was  an  ac- 
cident Its  immediate  eiFectwas  to  leave  an  incomplete  record, 
showing  a  decree  against  the  complainant  for  $390  damages, 
in  full  force  and  effect,  which  a  true  and  full  record  of  the  pro- 
ceedings of  the  court  would  have  shown  to  be  vacated. 

"We  perceive  no  reason  why  a  record  may  not  be  impeached 
as  well  for  not  containing  what  it  ought  as  for  containing 
what  it  ought  not  .In  this  case  it  may  be  put  either  way: 
that  it  contains  a  decree  against  complainant  for  $930  as  it 
ought  not,  or  does  not  contain  an  order  vacating  said  decree  as 
it  ought.  Nor  can  it  make  any  difierence  whether  the  acci- 
dent was  the  cause  of  the  record  as  it  stands,  or  only  of  its 
so  remaining  when  it  ought  not  Tlie  question  is  whether  as 
it  stands  it  is  inequitable  and  injurious  to  complainant,  and 
the  result  cf  accident  without  fault  or  laches  on  his  part  If 
so,  it  is  impeached  and  ought  to  be  vacited  or  amended. 
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We  discover  no  evidence  of  laches  on  his  part.  On  the 
next  day  after  the  decree  was  made,  and  long  before  it  was 
entered  of  record,  he  took  measures  to  have  it  set  a&ide,  and 
in  the  same  term  obtained  an  order  of  court  to  that  effect. 
He  was  not  required  to  follow  the  clerk  and  see  that  it  was 
made  of  record. 

For  the  reasons  above  stated,  we  are  of  opinion  that  the  bill 
should  have  been  retained  and  the  inj  unction  continued  in  force. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  herewith. 

Eeversed  and  remanded. 


8  '^^i  Frederick  A.  Youno 


V. 

The  People  of  the  State  of  Illinois. 

1.  Indictment  for  assault  with,  etc. — Verdict  for  assault  axt) 
BATTERT. — An  assault  with  a  deadly  weapon,  with  intent,  etc.,  may  be  com- 
plete without  a  battery,  and  an  indictment  fur  the  former  offense  will  not 
support  a  verdict  for  the  latter,  unless  it  also  is  included  in  tie  terins  ot  soch 
iudictment. 

2.  Assault  and  battery. — Under  the  present  Constitution,  circuit  courts 
have  original  jurisdiction  of  criminal  cases  of  assault  and  battery. 

Ebsor  to  the  Circuit  Court  of  Kankakee  county;  the  Hon. 
N.  J.  PiLLSBUBY,  Judge,  presiding.  Opinion  filed  June  17, 
1880. 

Mr.  F.  W.  Young,  pro  se/  that  circuit  courts  have  not  origi- 
nal jurisdiction  in  cases  of  assault  and  battery,  cited  Fergnson 
V.  The  People,  11  Chicago  Legal  News,  201. 

Pleasants,  J.  This  was  an  indictment  against  the  plaintiff 
in  error  under  the  statute,  for  an  assault  with  a  deadly  weapon, 
with  intent  to  commit  a  bodily  injury.  The  jury  found  him 
guilty  of  an  assault  and  battery,  and  fixed  the  amount  of  the 
fine  at  $25,  which  amount  was  imposed  by  the  judgment  of 
the  court. 
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Upon  tbe  errors  assigned  it  is  nrged  that  this  verdict  is  ille- 
gal, and  so  cannot  support  the  judgment  for  two  reasons: 

First,  That  the  jury  had  no  authority  to  fix  the  fine,  which  is 
true.  E.  S.,  1877,  Chap.  38,  §§  444-7;  but  being  unauthor- 
ized,  that  part  of  the  verdict  is  to  be  treated  as  surplusage, 
which  will  not  vitiate  the  other  if  the  latter  by  itself  is  legal; 
and  furthermore  the  court  which  had  power  to  fix  the  fine,  was 
at  liberty  to  adopt  for  its  judgment  the  amount  found  by  the 
jury.     Armstrong  v.  The  People,  37  111.  459. 

Second,  That  the  Circuit  Court  had  no  original  jurisdiction 
of  a  criminal  case  of  assault  and  battery,  and  hence  no  indict- 
ment there  found  could  support  a  conviction  for  that  offense. 

Such  undoubtedly  was  the  law  under  the  former  statute, 
which  consistently  with  the  Constitution  of  1848  gave  to  jus- 
tices of  the  peace  exclusive  original  jurisdiction  6f  cases  of 
assault  and  battery  "  in  which  the  People  were  plaintiffs."  But 
§12 of  Art.  6  of  the  Constitution  of  1870,  declares  that  "the 
circuit  conrt  shall  have  original  jurisdiction  -of  all  causes  in 
law  and  equity."  The  criminal  offense  of  assault  and  battery 
duly  charged  is  clearly  a  case  at  law. 

The  statute  now  in  force  giving  jurisdiction  of  it  to  justices 
of  the  peace,  does  not  purport  to  make  it  exclusive.  R.  S.  1877, 
Chap.  38,  §  381.  If  it  did  it  would  be  without  force  in  that 
respect,  since  the  Legislature  has  no  power  to  abridge  the  juris- 
diction of  the  circuit  courts  expressly  conferred  by  the  Consti- 
tution. Myers  v.  The  People,  67  111.  503;  Mapes  v.  The  Peo- 
ple, 69  Id.  527. 

The  opinion  in  the  late  case  of  Ferguson  v.  The  People,  II 
Chicago  Legal  News,  201,  so  far  as  it  relates  to  this  question, 
seems  to  us  to  be  in  conflict  with  the  provision  of  the  Constitu- 
tion and  cases  above  cited,  and  we  are  therefore  not  yet  prepared 
to  follow  it 

If,  then,  the  indictment  here  necessarily  included  in  its 
terms  the  offense  found,  we  should  have  no  hesitation  in  holdy 
ing  it  suflScient  to  support  the  verdict.  Carpenter  v.  The  Peo- 
ple, 4  Scam.  198;  Beckwith  v.  The  People,  26  111.  503. 

But  it  is  manifest  that  the  misdemeanor  described  in  the 
statute  as  "  an  assault  with  a  deadly  weapon,  instrument  or 
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other  thing  with  an  intent  to  inflict  upon  the  person  of  another 
a  bodily  injury,  where  no  considerable  provocation  appears,  or 
where  the  circumstances  of  the  assault  show  an  abandoned  or 
malignant  heart "  (Chap.  38,  §  25),  may  be  complete  without  a 
battery,  as  by  shooting  at  but  missing  the  object  of  the  assaalt 
An  indictment  for  this  offense,  then,  need  not  charge  a  battery. 
In  this  case  it  does  not,  in  either  of  the  three  counts,  but  an 
assault  only,  with  the  circumstances  required  to  bring  it  within 
the  statute.  An  assault  being  a  different  offense  from  an 
assault  and  battery,  (Chap.  88,  §  §  20, 21,  R.  S.  1877;  Carpenter 
V.  The  People,  4  Scam.  199,)  and  not  necessarily  including  it, 
an  indictment  for  the  former  only  will  not  support  a  verdict 
finding  the  latter. 

The  verdict  here  was  therefore  unlawful  under  this  indict- 
ment, and  it  was  error  to  render  judgment  upon  it;  for  which 
error  said  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

PiLLSBUBT,  J.,  took  uo  part  in  the  decision  of  this  case. 


Daniel  T.  Hindman,  Treas.,  etc 

V. 

The  Village  of  Aledo. 

1.  Practice  in  chancery. — Objection  to  the  jarisdiction  of  a  conit  of 
chancery,  on  the  ground  that  complainant  has  an  adequate  remedy  at  law, 
may  be  waived  by  answering  the  bill;  but  if  snch  answer  is  afterwards  with- 
drawn by  leave  of  court,  and  a  demurrer  to  the  bill  interposed,  the  case  will 
then  stand  as  if  no  answer  had  been  filed,  and  the  question  of  jurisdidaon  can 
be  raised. 

2.  Taxes— Payment  to  wrong  party— Remedy  at  law.— "Where  the 
county  treasurer  has  received  taxes,  a  portion  of  which  is  claimed  to  belong 
to  the  village  authorities,  which  he  refuses  to  pay  over,  or  pays  to  another, 
there  is  an  adequate  remedy  at  law,  upon  an  implied  assumpsit,  or  by  action 
upon  his  official  bond,  and  a  bill  in  equity  will  not  lie  therefor. 

Ehrob  to  the  Circuit  Court  of  Mercer  county;  the  Hon- 
John  G.  Glenn,  Judge,  presiding.  Opinion  filed  June  17, 
1880. 
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Messrs.  Bassett  &  Wharton,  for  plaintiffs  in  error;  that 
there  was  a  complete  remedy  at  law,  cited  County  of  Clinton  v. 
Schnster,  82  111.  187;  Taylor  v.  Turner,  87  111.  296;  Long  v. 
Barker,  85  111.  431:  Story's  Eq.  PI.  §  472;  Palmer  v.  Gardiner, 
77  111.  143;  Blood  v.  White,  3  Cush.  416;  Talbot  v.  Coins,  5 
Met.  525;  Hale  v.  Cashman,  6  Met.  425. 

Where  there  is  a  remedy  at  law,  chancery  will  not  take  juris- 
diction: Imp.  Fire  Ins.  Co.  v.  Gunning,  81  111.  236;  Wells  v. 
Lammey,  88  111.  175;  The  People  v.-  Galesburg,  48  111.  485; 
Clingman  v.  Hopkie,  78  111.  152;  McDaniel  v..  Fox,  77  111. 
343;  Thayer  v.  Smith,  9  Met.  469;  Bay  City  Co.  v.  Van  Etter, 
36  Mich.  210;  Cook  County  v.  C.  B.  &  Q.  E.  E.  Co.  35 
111.  460. 

No  equitable  jurisdiction  is  shown  by  the  bill:  McDaniel  v. 
Fox,  77  111.  343;  Brush  v.  Carbondale,  77  111.  74;  Clingman  v. 
Hopkie,  78  111.  152;  Strubher  v.  Belsey,  79  111.  307;  Stewart  v. 
Mumford,  80  111.  192;  Arbuckle  v.  111.  Mid.  R  R  Co.  81  111. 
429;  Mutter  v.  Bennett,  8  Cush.  175. 

Equity  powers  ought  not  to  be  enforced  unless  courts  of  law 
cannot  afford  a  sufficient  remedy:  Victor  Scale  Co.  v.  Shurtleff, 
81  111.  313;  Hacker  v.  Barton,  84  111.  313. 

Chancery  will  not  enforce  a  trust  where  there  is  a  complete 
remedy  at  law:  Taylor  v.  Turner,  87  111.  296;  Moore  v.  Fessen- 
bach,  88  111.  422;  Coe  v.  Turner,  6  Conn.  85;  Stannard  v. 
Whittlesey,  9  Conn.  179. 

Where  a  statute  enacted  for  a  particular  purpose  prescribes 
a  remedy,  that  remedy  must  be  strictly  pursued:  Hughes' 
Case,  1  Bland.  46;  McGuire  v.  Caruthers,  6  Humph.  414; 
Moore  v.  Fusscnbach,  88  111.  422;  Coleman  v.  Freeman,  3  Ga. 
137. 

It  was  error  to  render  judgment  for  costs  against  the  com- 
missioners of  highways,  and  order  execution  thereon :  Com'rs 
of  Highways  v.  The  People,  38  111.  348;  Rev.  Stat.  1874, 1074. 

Tlie  question  of  jurisdiction  may  be  raised  by  demurrer  or 
by  raising  the  point  in  the  answer,  or  by  plea:  Eyan  v.  Dun- 
can, 88  111.  144;  Taylor  v.  Turner,  87  111.  296;  Mitford's  Ch. 
PI.  157;  Delafield  v.  State  of  Illinois,  2  Hill,  159;  Fulton  v. 
K.  Y.  &  S.  Canal  Co.  4  Paige's  Ch.  127;  Wiswell  v.  Hall,  3 
Paige's  Ch.  313;   McElwain  v.  Willits,  3  Paige's  Ch.  505; 
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Hawes  v.  Cramer,  4  Cow.  726;  Emerson  v.  W.  U.  R.  R  Co. 
75  111.  176;  Brill  v.  Stiles,  35  111.  305. 

Messrs.  Peppeb  &  Wilson,  for  defendant  in  error;  that  a 
demurrer  comes  too  late  after  answer  filed,  cited  Magee  y.  Ma- 
gee,  51  111.  500;  Stout  v.  Cook  41  111.  447. 

Equity  has  jurisdiction  by  injunction  to  restrain  a  public  offi- 
cer from  misappropriation  of  public  funds:  Hodge  v.  Buffalo, 
2  Den io,  110;  Cornell  v.  Guilford,  1  Denio,  610;  Hood  v. 
Lynn,  1  Allen,  103;  Gerry  v.  Stoneman,  1  Allen  103;  Tash  v. 
Adams,  10  Cush.  252;  Claflin  v.  Hopkinton,  4  Gray,  502; 
New  London  v.  Brainard,  22  Conn.  552;  Scofield  v.  School 
Dist.  27  Conn.  499;  Webster  v.  Harrington,  32  Conn.  131; 
Terrett  v.  Sharon,  34  Conn.  105 ;  Roberts  v.  The  Mayor,  5  Abb. 
Pr.  41;  Horner  v.  Racine,  21  Wis.  514;  Baltimore  v.  Gill,  31 
Md.  375;  Merrill  v.  Plainfield,  45  K  H.  126;  The  People  v. 
Gilmer,  5  Gilm.  242;  Belknap  v.  Belknap,  2  Johns.  Ch.  463; 
Colton  V.  Hanchett,  13  111.  615;  Douglass  v.  Placerville,  IS 
Cal.  643;  Drake  v.  Phillips,  40  111.  388;  Perry  v.  Kinnear,  42 
111  160;  Beauchamp  v.  Kankakee  Co.  45  111.  274;  Sherlock 
V.  Village  of  Winetka,  59  111.  389;  Carter  v.  Chicago,  57  111. 
283;  Peoria  v.  Johnson,  56  III.  45. 

Pleasants,  J.  In  vacation,  after  the  March  term,  1879,  the 
incorporated  village  of  Aledo,  located  in  the  town  of  Mercer, 
in  said  county,  presented  its  bill  in  equity  for  an  injunction  to 
restrain  the  county  treasurer  from  paying  over  to  the  commis- 
sioners of  highways  of  said  town  the  amount  of  road  and 
bridge  tax  for  the  year  1878,  which  was  collected  and  being 
collected  by  him  upon  property  lying  within  the  corporate  lira- 
its  of  the  village. 

In  the  same  vacation  an  answer  was  filed,  but  on  the  first 
day  of  the  following  term  withdrawn,  by  leave  of  the  court, 
and  a  demurrer  interposed  for  the  purpose  of  questioning  the 
jurisdiction,  on  the  ground  that  there  was  an  adequate  remedy 
at  law;  which  being  ovierruled,  and  a  decree  thereupon  entered 
making  the  injunction  perpetual,  requiring  the  treasurer  to 
pay  the  money  to  the  complainant,  and  adjudging  the  costs 
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against  the  defendants,  with  an  award  of  execntion  therefor, 
they  sued  out  this  writ  of  error. 

The  point  is  here  made  by  the  defendant  in  error,  that  objec- 
tion to  the  jurisdiction  in  equity  on  the  ground  stated  may  be 
effectually  waived,  and  that  the  filing  of  an  answer  without  rais- 
ing it  does  so  waive  it  that  it  cannot  thereafter  be  raised  in  any 
form. 

Such  doubtless  is  the  rule  where  the  defendant  takes  the  ben- 
efit of  the  answer  upon  the  hearing.  Stout  v.  Cook,  41  III.  447; 
Magee  v.  Magee,  51  Id.  600.  But  we  think  not,  where  it  is 
previously  withdrawn  by  leave  for  that  purpose  given.  It 
must  be  presumed  that,  in  allowing  its  withdrawal,  the  discre- 
tion of  the  court  was  properly  exercised,  and  the  case  then 
stands  as  if  it  had  never  been  filed;  so  that  a  demurrer  then 
interposed,  before  default  incurred  for  want  of  an  answer  or 
failure  to  comply  with  a  rule  to  answer,  ought  to  have  its  full 
effect.  The  complainant  thereby  has  timely  notice  of  the  ob- 
jection, and  full  opportunity  for  preparation  to  meet  it  on  the 
hearing  in  the  first  instance. 

That  there  was  a  remedy  at  law  upon  the  facts  stated  in  this 
bill  we  can  entertain  no  doubt.  If  the  tax  collected  by  the 
treasurer  was  due  and  payable  to  the  village  corporation,  then 
upon  his  refusal  or  neglect  so  to  pay  it,  he  would  certainly  be 
liable  upon  an  implied  assumpsit  for  money  had  and  received 
to  its  use.  The  County  of  Clinton  v.  Schuster,  82  111.  137; 
Eamsey  v.  The  County  of  Clinton,  92  Id.  226. 

So  also  to  an  action  of  debt  or  covenant  upon  his  official 
bond.  Baird  v.  The  People,  83  111.  387,  was  debt  on  a  col- 
lector's bond  in  a  precisely  similar  case — to  recover  for  the  use 
of  the  city  of  Morrison  the  amount  of  the  road  and  bridge 
tax  collected  upon  property  lying  within  its  limits.  See  also 
Kilgour  V.  The  People,  76  111.  548;  The  County  of  Clinton  v. 
Schuster,  supra. 

And  the  remedy  by  either  of  these  forms  of  action  would 
seem  to  be  as  certain,  ample  and  adequate — indeed,  substan- 
tially the  same — as  that  sought  by  this  bill  or  granted  by  the 
decree,  to-wit,  the  compulsory  payment  to  the  complainant  of 
the  amount  due. 
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What  is  there,  then,  in  the  circumstances  of  the  case  or  in 
the  condition  or  relation  of  the  parties  to  rescue  it  fix)in  the 
operation  of  the  rule  that  where  there  is  such  a  remedy  at  law, 
a  court  of  chancery  will  not  take  jurisdiction? 

The  ground  upon  which  the  rightfulness  of  its  exercise  here 
is  most  distinctly  claimed  by  counsel,  is  that  it  is  for  the 
enforcement  of  a  trust;  and  many  authorities  are  cited  as  in 
support  of  it. 

Without  attempting  to  review  them  in  detail,  we  observe 
that  all  of  them  that  involve  the  question  of  jurisdiction,  pre- 
sent one  or  more  of  the  peculiar  features  which  distiiignish 
cases  of  equitable  cognizance — the  want  of  an  adequate  remedy 
at  law,  the  necessity  of  a  multiplicity  of  suits  to  enforce  it, 
the  danger  of  irreparable  injury,  or  others  as  well  recognized. 
Those  most  nearly  in  point  are  referred  to  in  the  general  ob- 
servations quoted  from  Dillon  on  Corporations,  §  731,  and  Bil- 
liard on  Injunctions,  Chap.  22,  §  1,  in  which  the  writ  has  been 
allowed,  upon  the  application  of  tax-payers  as  such,  to  restrain 
oflBcers  of  municipal  corporations  from  an  illegal  appropriation 
of  public  funds,  such  as  Colton  v.  Hanchett,  13  Ills.  615; 
Perry  v.  Kinnear,  42  Id.  160,  and  others  from  other  states. 

In  this  class  of  cases  the  jurisdiction  of  chancery  is  assert- 
ed mainly  because  the  complainant  is  without  adequate  rem- 
edy at  law.  Every  tax-payer  is  entitled  to  have  the  fund  to 
which  he  so  contributes  applied  to  legitimate  objects  only, 
since  his  property  is  liable  to  further  taxation  to  make  up  any 
deficiency  that  may  be  caused  by  their  misapplication.  But  he 
has  no  right  to  the  fund  itself,  or  any  part  thereof.  Hence 
he  cannot  sue  the  officer  for  its  misapplication,  as  upon  an 
indehitatvs.  Nor  would  an  action  in  the  name  of  the  People 
upon  his  official  bond  for  a  breach  of  its  condition,  or  upon 
the  case  for  a  violation  of  duty  prescribed  by  law  suffice,  be- 
cause it  would  be  impracticable  to  measure  the  particalar 
damage  resulting  to  each  or  either  of  them;  and  besides,  since 
the  injury  would  be  several,  a  complete  remedy  would  require 
as  many  such  suits  as  there  were  tax-payers  injuriously  af- 
fected. Colton  V.  Hanchett,  supra.  Injunction  alone,  then, 
in  behalf  of  all  parties  so  concerned,  would  be  adequate,  and 
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therefore  appropriate,  although  no  question  of  fraud,  insol- 
vency or  trust  were  involved.  And  the  same  rule  for  the  same 
reasons  would  apply  in  the  case  of  stockholders  in  a  private 
corporation. 

But  the  village  of  Aledo  is  not  averred  and  will  not  be  pre- 
sumed to  be  a  tax-payer.     Such  property  as  it  would  be  likely 
to  own  is  expressly  exempted  by  the  revenue  act.     In  its  cor- 
porate capacity  it  represents  in  general  those  who  are  not  tax- 
payers as  well  as  those  who  are,  but  it  did  not  file  this  bill  as 
the  representative  or  in  behalf  of  either  class,  or  of  any  other 
party.    When  the  fund  it  seeks  shall  be  received,  the  village 
corporation  is  charged  by  law  with  the  trust  of  its  application, 
and  for  any  threatened  diversion  of  it  from  legitimate  objects 
its  oflScers,  upon  the  principle  above  stated,  would  be  liable  to 
an  injunction  at  the  suit  of  its  constituent  tax-payers.     It  there- 
fore asserted  its  own  right  to  the  money,  which  came  lawfully 
into  the  treasurer's  hands  but  with  no  other  duty  respecting  it 
than  to  pay  it  over,  and  which  he  nevertheless  refused  to  pay. 
This  shows  his  relation  and  liability  to  it  to  be  that  of  a  sim- 
ple debtor— as  the  holder  of  a  valid  juror's  certificate  of  ser- 
vice or  county  order — and  inasmuch  as  neither  fraud  nor  insol- 
vency is  charged,  the  remedies  by  action  at  law  are  ample.     It 
is  not  perceived  how  the  fact  that  he  is  an  oflBicer  of  the  county, 
and  is  a  resident,  can  change  this  relation  or  affect  the  liability 
growing  out  of  it,  except  that  the  former  furnishes  additional 
legal  remedies  upon  his  bond.    They  would  be  the  same  to  the 
county  itself,  as  to  moneys  in  his  hands  due  to  it.    The  County 
of  Clinton  v.  Schuster,  and  £amsay  v.  The  County  of  Clinton, 
supra.    He  is  no  more  a  trustee  than  is  every  one  who  holds 
money  of  right  belonging  to  another,  with  no  other  duty  in 
respect  to  it  than  to  pay  it  over   to  him  for  whose  use  he 
received  it;  and  that  is  not  such  a  trust  as  is  within  the  pecu- 
liar province  of  a  court  of  chancery  to  enforce.    Taylor  v.  Tur- 
ner, 87  111.  296.     Where  the  law  affords  a  sufficient  remedy, 
chancery  ought  not  to  interfere,  even  though  it  might.    The 
Victor  Scale  Co.  v.  Shurtleff,  81  111.  314. 

It  is  suggested  that  the  jurisdiction  was  sustained  by  the  Ap- 
pellate Court  of  the  First  District  in  a  like  case  (The  City  of 
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Galena  v.  the  Commissioner  of  Higliwaj-s,  2  Bradwell  255);  but 
that  was  evidently  an  amicable  bill,  in  the  nature  of  an  inter- 
pleader, to  obtain  a  construction  of  the  statute  and  protect  the 
collector,  of  whom  both  the  city  and  the  commissioners  were 
claiming  the  money.  The  objection  that  ther^  was  an  ade- 
quate remedy  at  law  was  not  made;  and  we  are  advised  of  no 
case  in  which  the  question  here  presented  was  considered  and 
decided  that  is  in  conflict  with  the  views  above  expressed. 

The  circuit  court  adjudged  costs  and  awarded  execution 
therefor  against  the  commissioners,  as  to  whom  no  other  re- 
lief was  asked  or  granted,  which  of  itself  was  error.  Commis- 
sioners of  Highways  v.  the  People,  38  111.  347. 

For  the  reasons  above  given  the  decree  is  reversed  and  the         I 
bill  dismissed.  i 


Eeversed. 


Kx  5ffi  Bbiggs  Fuller 

V. 

90  CTo  John  Bates. 

1.  Motion  to  strike  out  record. — Leave  was  given  to  appellant  to 
move  the  court  below  to  amend  the  bill  of  exceptions  by  adding  the  words, 
''the  above  was  all  the  evidence  offered  by  either  of  said  parties.'*  The 
amended  record  sent  up  from  the  tiial  court,  shows  that  no  order  so  ameod- 
ing  the  bill  of  exceptions  was  made  by  the  court,  but  the  amendment  was 
inserted  in  the  record  by  the  derk.  A  motion  in  this  court  therefore  to  strike 
said  words  from  the  amended  record  will  be  sustained. 

2.  Bill  op  exceptions—  Must  contain  au.  the  evidence.— The  bill 
of  exceptions  then  failing  to  show  that  it  contains  all  the  evidence  given,  this 
court  will  presume  that  there  was  evidence  sufficient  to  support  the  reniict, 
and  the  judgment  will  be  affirmed. 

Appeal  from  the  Circuit  Conrt  of  Grundy  county;  the  Hon. 
JosiAH  McIloBEETS,  Judge,  presiding.     Opinion  filed  June  17, 

1880. 

Messrs.  Eicholson  &  Snow,  Mr.  Robebt  Eak  and  Mr.  L  E. 
Haynes,  for  appellant;  that  affidavits  are  not  admissible  to  im- 
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peacli  a  record  sent  up  on  appeal,  cited  Bergen  v.  Riggs,  4U  111. 
61;  111.  Cent.  R.  R.  Co.  v.  Garish,  40  111.  70;  Bates  v.  Ball, 
72  111.  108;  Village  of  Hyde  Park  v.  Dunham,  85  111.  571; 
Horn  V.  Gintz,  63  111.  535;  Gardner  v.  Russell,  78  111.  292; 
Mains  v.  Cosner,  67  111.  536;  C.  B.  &  Q.  R.  R  Co.  v.  Lee,  68 
111.  576;  Long  v.  Lynn,  71  111.  152;  Grassly  v.  Adams,  71  111. 
550. 

The  record  should  be  amended  by  the  court  below:  Owen  v. 
Stevens,  78  111.  462;  Beese  v.  Becker,  51  111.  82;  Newman  v. 
Ravenscroft,  67  111.  496;  Church  v.  English,  81  111.  442;  Good- 
rich V.  Minonk,  62  111.  121;  Richardson  v.  Mills,  66  111.  526. 

Messrs.  Jobdon  &  Stouqh  and  Messrs.  Doud  &  Wino,  for 
appellee;  in  support  of  the  motion,  cited  Buckmaster  v.  Beames, 
4  Gilm.  443;  Evans  v.  Fisher,  5  Gilm.  569;  Becker  v.  Sau- 
ter,  89  111.  596;  C.  &  St.  L.  R.  R.  Co.  v.  Holbrook,  72  111.  419; 
Servatins  v.  Pickel,  30  Wis.  507;  O'Flynn  v.  Holmes,  7  Mich. 
454;  O'Flynn  v.  Eagles,  8  Mich.  136;  1  Tidd's  Pr.  715;  1 
Salk.  269;  2  Str.  765. 

The  bill  of  exceptions  not  containing  all  the  evidence,  the 
judgment  will  be  affirmed :  Board  of  Trustees  v.  Minzesheimer, 
89  111.  151 ;  Ballance  v.  Leonard,  37  111.  43;  Ottowa  Gas  Light 
Co.  V.  Graham,  36  111.  346;  Hayward  v.  Catton,  1  Brad  well, 
577. 

Lacey,  J.  The  motion  in  this  cause  is  made  at  this  term  of 
court  to  strike  the  additional  record  filed  herein  from  the  files, 
also  to  strike  out  from  the  said  additional  record  the  following 
sentence  from  the  bill  of  exceptions,  to-wit:  "Tlie  above  was 
all  the  testimony  offered  by  either  of  the  parties  to  this  cause 
on  the  trial  in  this  court."  This  motion  was  continued  to  the 
hearing  of  the  case  and  must  be  first  decided. 

At  the  June  Term,  A.  D.  1879,  the  words  above  quoted  were 
stricken  from  the  bill  of  exceptions  by  this  court  on  appellee's 
motion,  it  appearing  from  the  record  then  filed  that  the  words 
were  no  part  of  the  bill  of  exceptions  as  originally  signed  and 
filed;  that  on  the  18th  day  of  June,  A.  D.  1879,  in  vacation, 
after  the  March  Term,  A.  D.  1879,  of  the  Grundy  Circuit 
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Court,  the  judge  who  had  tried  the  cause  on  motion  caused  to 
be  added  the  above  words  to  the  original  bill  of  exceptions, 
this  court  then  deciding  that  the  judge  in  vacation  had  no  ju- 
risdiction or  power  to  amend  the  record.  The  obtuse  was  then 
continued  to  give  the  appellants  time  to  move  the  court  below 
in  term  time  to  amend  the  record  and  insert  the  words  above 
quoted,  if  the  court  on  a  hearing  of  the  motion  would  so  order. 
The  appellant  has  filed  what  he  calls  an  amended  record,  which 
is  a  copy  of  the  first  record  as  presented  last  June  term  before 
the  words  were  stricken  out,  and  filed  no  record  of  the  court 
below  showing  that  the  record  was  amended  by  order  of  the 
court  in  term  time. 

The  appellee  files  an  additional  record,  certified  by  the  clerk 
to  be  a  true,  perfect  and  complete  copy  of  all  orders  made  and 
entered  of  record  at  the  Nov.  Term,  A.  D.  1879,  of  tlie  Cir- 
cuit Court. 

It  appears  from  the  amended  record  last  filed  that  while  cer- 
tain amendments  were  made  in  the  bill  of  exceptions,  the 
words  above  quoted,  moved  by  appellee  to  be  stricken  out,  were 
not  ordered  to  be  inserted  by  the  court.  The  whole  record  in 
this  case  shows  that  the  words  as  they  originally  appeared  in 
the  bill  of  exceptions  were  wrongfully  inserted  by  the  judge 
in  vacation.  The  record  of  this  court  shows  that  they  were 
stricken  out.  The  additional  record  filed  by  appellee  shows 
negatively  that  the  words  were  never  added  to  be  made  a  part 
of  the  bill  of  exceptions  by  the  court  below. 

We  must  then  conclude,  from  the  whole  record,  that  the  clerk 
of  the  circuit  court  in  making  up  the  amended  record  filed  by 
appellant,  simply  re-copied  the  words  in  question,  and  certified 
them  as  a  part  of  the  record,  not  knowing  that  they  had  been 
adjudged  by  this  court  not  to  be  a  proper  portion  of  the  record 
and  had  been  stricken  out.  This  being  the  case,  the  motion 
made  by  the  appellee  to  strike  the  words,  to  wit:  "  The  above 
was  all  the  testimony  offered  by  either  of  the  parties  to  this 
cause  on  the  trial  in  this  court,"  from  the  bill  of  exceptions 
contained  in  the  amended  record  filed,  is  sustained,  and  the 
words  ordered  to  be  stricken  out,  which  is  hereby  accordingly 
done. 
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There  being  now  no  certificate  of  evidence  contained  in  the 
bill  of  exceptions,  and  signed  by  the  judge,  that  it  contained 
all  the  evidence  given  and  heard  on  the  trial  of  the  cause,  this 
court  will  presume  tjiat  there  was  evidence  sufficient  to  support 
the  verdict  and  judgment  of  the  conrt  below.  The  presump- 
tions are  in  favor  of  the  rightful  action  of  the  circuit  court.' 
Board  of  Trustees  v.  Misenheimer,  89  111.  151 ;  Balance  v. 
Leonard,  37  111.  44;  Buckland  v.  Goddard,36  111.208;  Ottawa 
Gas  Light  &  Coke  Oo.  v.  Graham,  35  111.  348. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Affirmed. 


Marshall  Field  et  al. 

V. 

Sakuel  H.  Shoop. 

Attach  VENT. — Practice  in  attachment  cases  cannot  conform  to  the  practice 
under  the  general  practice  act,  in  cases  where  the  requirements  of  the  attach- 
ment act  are  different  from  those  in  the  other,  either  in  terms  or  spirit.  So, 
where  snit  in  attachment  was  began  and  property  of  the  defendant  attached  in 
one  county,  and  another  writ  issued  and  served  as  a  summons  only  upon  the 
defendant  residing  in  another  county,  the  proceedings  by  attachment  are  yalid, 
and  the  fact  that  personal  service  was  afterwards  had  upon  the  defendant  in 
anothei*  county  will  nob  oust  the  court  of  its  jurisdiction  under  the  attachment 
writ. 

iVppEAi.  from  the  Circuit  Court  of  Jo  Daviess  county;  the 
Hon.  William  Bkown,  Judge,  presiding.  Opinion  filed  June 
17,  1880. 
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Mr.  W.  W.  "Waodin  and  Mr.  E.  L.  Bedford,  for  appellants; 
that  attachment  is  a  proceeding  in  rem  and  only  becomes  in 
personam  when  the  defendant  is  served  with  process,  cited 
Conn  V.  Caldwell,  1  Gilm.  531;  Branigan  v.  Kose,  3  Gilm. 
1^3. 

Suits  in  attachment  may  be  commenced  in  any  county  where 
service  cjvn  be  had  by  levying  upon  property,  or  by  personal 
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service;  Ileinman  v.  Eushmore,  27  111.509;  Fuller  v.  Langford, 
31  111.  248;  West  v.  Schnebly,  54  111.  523;  Morris  v.  TrusteeB, 
15  111.  266. 

Jurisdiction  of  Superior  courts  can  be  taken  away  only  by 
express  negative  words  of  a  statute;  Murfree  v.  Lecpcr,  1  Over. 
1;  Burgenhofen  v.  Martin,  3  Yeates,  479;  Overseers,  etc  v. 
Smith,  2  Serg.  &  E.  363;  Commonwealth  v.  White,  8  Pick. 
453;  Commonwealth  v.  McCloskey,  2  Eawle,  369. 

A  plea  in  abatement  to  the  jurisdiction  must  aver  suflScient 
npon  its  face  to  show  want  of  jurisdiction:  Diblee  v.  Davidson, 
25  111.  486;  Branigan  v.  Eose,  3  Gilm.  123. 

As  to  the  meaning  of  "jurisdiction":  United  States  v. 
Arredendo,  6  Pet.  709;  Cooley's  Con.  Lim.  398;  3  Bouv. 
Inst.  71. 

Long  and  uninterrupted  practice  under  a  statute  is  good  evi- 
dence of  its  construction:  McKeer  v.  Delancy,  5  Cranch,  22; 
Morrison  v.  Bnrksdale,  Harper,  101;  Kennon  v.  Hills,  1  La. 
An.  159;  1  Kent's  Com.  465. 

The  Practice  Act  was  not  intended  to  embrace  proceedings 
under  the  Attachment  Act:  Lawver  v.  Langhans,  85  111.  13S. 

Messrs.  Ltjke  &  Jones  and  Mr.  M.  D.  Swift,  for  appellee; 
in  support  of  the  plea,  cited  Safford  v.  Sangamon  Ins.  Co.  88 
111.  296;  Humphrey  v.  Phillips,  57  111.  132;  Eev.  Stat  1874, 
156,  §  26. 

Proceedings  by  attachment  are  in  derogation  of  the  common 
law:  Hawkins  v.  Albright,  70  111.  87;  Haywood  v.  Collins, 
60  111.  328. 

Defendant  was  not  bound  to  submit  to  the  jurisdiction  of  a 
court  other  than  in  his  own  countv:  Bocfo^s  v.  Bindskoif,  23 
111.  66. 

The  Practice  Act  applies  to  proceedings  by  attachment: 
Collins  V.  Tuttle,  24  111.  623. 

Lacey,  J.  Apellants  sued  out  of  the  Circuit  Court  of  Jo  Da- 
viess county  a  writ  of  attachment  May  3d,  1879,  directed  to  the 
sheriff  of  the  same  county  to  execute,  and  on  the  9thday  of  the 
same  month  another  writ  from  the  same  county,  directed  to  the 
sheriff  of  Ogle  county. 
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Tlie  first  writ  was  served  by  the  sheriflF  of  the  first  named 
county  by  levying  on  a  stock  of  diy  goods  of  appellee,  the  lat- 
ter not  being  found.  The  second  writ  was  served  by  the  sheriff 
of  Ogle  county  by  reading  the  same  to  appellee,  the  attachment 
not  being  served  otherwise.  At  the  May  term,  A.  D.  1879,  of 
the  circuit  court,  the  appellee  pleaded  in  abatement  to  the 
suit  setting  up  in  his  plea  that  "  before  and  at  the  time  of  the 
commencement  of  the  suit  he  had  been,  and  from  th^tice  hither- 
to and  still  was  residing  in  the  county  of  Ogle,  and  not  in  the 
county  of  Jo  Daviess,  and  that  the  appellee  was  not  found  or 
served  with  process  in  said  action  in  said  county  of  Jo  Daviess, 
but  was  found  and  served  with  process  in  the  county  of  Ogle, 
and  that  it  was  not  a  local  action,  and  that  there  was  not  more 
than  one  defendant. 

To  this  plea  there  was  a  demurrer  interposed  by  appellants, 
which  was  overruled  by  tlie  court,  and  judgment  rendered 
against  them  for  costs.  The  cause  is  brought  by  appeal  to  this 
court. 

It  is  claimed  by  appellee  that  as  he  resided  in  Ogle,  and  not  in 
Jo  Daviess  county,  that  no  attachment  suit  would  lie  in  the  lat- 
ter county,  although  he  had  property  in  that  county,  and  not  in 
the  first  named  county;  that  Section  2,  Chapter  110,  Statutes 
1874,  being  the  Practice  Act,  applies  to  attachment  proceedings 
as  well  as  to  personal  suits;  that  Sec.  1,  Chap.  11,  Statutes  1874, 
which  provides  for  the  commencement  of  attachment  suits,  un- 
der nine  certain  enumerated  conditions,  must  be  governed  by 
the  requirements  of  Sec  2  of  the  Practice  Act.  We  do  not 
think  this  position  tenable. 

The  Practice  Act  provides  that  "  it  shall  not  be  lawful  for 
any  plaintiff  to  sue  any  defendant  out  of  the  county  where 
the  latter  resides  or  may  be  found,  except  in  local  actions,  and 
except  in  every  species  of  personal  actions  in  law  where  there 
is  more  than  one  defendant,  the  plaintiff  commencing  his  ac- 
tion where  either  of  them  resides,  may  have  his  writ  or  writs 
iBsned  directed  to  any  county  or  counties  where  the  other  de- 
fendant or  either  of  them  may  be  found,  etc." 

Tlie  Attachment  Act  provides  that  attachment  may  issue 
against  the  property  of  the  debtor  in  any  one  of  nine  enumer- 
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ated  cases,  among  them  being  where  the  debtor  is  a  non-resi- 
dent, or  conceals  himself,  or  stands  in  defiance  of  an  officer,  so 
that  process  cannot  be  served  on  him,  and  where  the  debtor 
has  departed  or  is  abont  to  depart  from  the  State  with  the  inten- 
tion of  having  his  effects  removed  from  the  State,  etc 

It  will  be  seen  that  the  attachment  proceeding  is  not  a  suit 
properly  speaking  against  the  defendant,  but  is  a  suit  against 
the  property  of  the  defendant. 

The  fact  that  service  may  be  had  on  the  defendant  and  the 
effect  be  the  same  as  though  the  suit  were  commenced  by  sum- 
mons, as  provided  in  Sec  34  of  the  Attachment  Act,  we  think 
can  make  no  difference,  that  being  an  incident  to  the  attach- 
ment proceeding.     The  attachment  is  a  proceeding  in  rem. 

The  conditions  of  the  two  sections  are  essentially  different, 
and  five  of  the  enumerated  grounds  of  attachment  may  be 
entirely  nugatory,  and  in  fact,  all  may  be,  if  the  provisions  of 
the  Practice  Act  must  be  followed  in  regard  to  commencing 
suits  in  the  county  where  the  defendant  may  reside  or  be  found; 
for  the  defendant  may  not  reside  br  be  found  in  any  county  in 
the  State,  and  yet,  according  to  the  provisions  of  the  Attachment 
Act,  the  plaintiff  may  have  cause  for  attachment  for  nine  dif- 
ferent reasons.  The  very  fact  that  the  defendant  resides  out  of 
the  State  is  the  first  ground  for  attachment  enumerated.  This 
section  one  provides  that  ^^  a  creditor  may  have  an  attachment 
against  the  property  of  his  debtor  in  any  court  having  compe- 
tent jurisdiction."  This  must  mean  jurisdiction  of  the  sub- 
ject-matter of  the  suit,  and  not  of  the  person,  for  the  reason 
that  it  is  not  contemplated  that  the  court  need  have  jurisdiction 
of  the  person  at  all,  and  in  many,  and  perhaps  most  instances, 
the  court  cannot  get  jurisdiction  of  the  person  by  service  of 
summons. 

According  to  the  provisions  of  the  Statutes  of  1845,  Sec.  31, 
Chap.  9,  it  was  provided  that  in  case  any  attachment  had  been 
issued  out  of  any  circuit  court  in  any  county,  the  plaintiff 
might,  at  any  time  before  final  judgment,  cause  to  have  issued 
an  attachment  to  any  other  county,  and  have  it  levied  on  the 
property  of  the  defendant.  Under  this  statute,  the  Supreme 
Court  decided   that  there  must  be  a  levy  of  attachment  on 
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property  in  tlie  conuty  where  issued  or  personal  service,  or  the 
court  could  not  acquire  jurisdiction  by  the  levy  in  another 
county.  Hinman  v.  Rushmore,  27  111.  609;  Fuller  et  al.  v. 
Langford  et  aL  31  111.  249.  In  the  revision  of  the  Statutes  of 
1874r,  Sec.  13,  Chap.  11,  Sec.  31,  was  re-enacted  and  amended 
so  as  to  carry  that  rule  into  the  statute.  Hence,  it  appears 
that  the  suit  must  be  commenced  in  the  county  where  there  is 
property  to  levy  on,  or  where  personal  service  can  be  had.  By 
Sec  10,  Chap.  11,  Attachment  Acf,  Stat.  1874,  it  is  provided 
that  in  addition  to  attaching  the  defendant's  property,  the 
sheriff  must  personally  serve  the  writ  if  defendant  can  be  found, 
etc  In  this  case  the  writ  was  issued  and  property  attached  in 
Jo  Daviess  county,  and  the  sheriff  returned  that  the  defendant 
on  due  inquiry  could  not  be  found.  This  gave  the  court  juris- 
diction. Tlien  a  writ  was  issued  and  directed  to  the  sheriff  of 
Ogle  county,  which  was  personally  served  on  appellee,  but  the 
attachment  writ  was  not  levied  on  any  property. 

Could  the  jurisdiction  of  the  court  be  taken  away  by  the 
issuance  and  service  of  the  second  writ?  "We  think  not.  As 
to  whether  the  second  writ  and  service  gave  the  court  such 
jurisdiction  as  to  authorize  it  to  render  a  personal  judgment 
against  appellee,  is  not  a  question  for  us  to  decide  in  this  case. 
In  no  event  could  the  jurisdiction  in  the  attachment  proceed- 
ings against  the  appellee's  goods  in  Jo  Daviess  county  have  been 
taken  away  for  the  causes  set  out  in  the  plea.  In  this  case  the 
truth  of  the  affidavit  for  the  attachment  process  was  not  trav- 
ersed or  put  in  issue.  Practice  in  attachment  cases  cannot 
conform  to  the  practice  under  the  general  Practice  Act,  in  cases 
where  the  requirements  of  the  attachment  act  are  different 
from  those  in  the  other  act  either  in  terms  or  spirit.  Lawver 
V.  Langhans,  85  111.  138. 

The  plea  is  also  insufficient  in  form.  It  should  not  have 
been  to  the  jurisdiction  of  the  court  but  in  abatement  of  tlie 
writ  only,  founded  on  the  facts  alleged  in  it,  even  were  the 
plea  good  in  substance.  Scott  v.  Walker,  et  al.  65  111.  181. 
For  these  reasons  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

He  versed  and  remanded. 

Vol.  TI.       29 
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Peter  Brosseau  et  al. 

V. 

Frank  Warren. 

Fraudulknt  sale— Evidence.— Where  frand  is  allef^ed,  courts  shonld 
ever  be  liberal  in  allowing:  a  searching:  cross-examinafaon  of  the  interested  par- 
ties, when  placed  on  the  witness  stand.  So,  where  it  was  claimed  that  appel- 
lee participated  in  a  fraudulent  sale  to  him  of  a  debtor *s  cattle,  thecouit 
should  have  permitted  appellants  to  ask  appellee,  upon  cross-examination, 
if  he  had  not  since  the  pretended  sale  received  money  from  the  debtor. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
JosiAH  McRoBEETS,  Judgc,  presiding.  Opinion  filed  June  17, 
1880. 

Messrs.  Hill  &  DiBBELLand  Mr.  J.  N.  Orb,  for  appellants; 
that  a  sale  of  property,  the  possession  remaining  in  the  vendor, 
is  fraudulent  j^er  se^  and  void  as  to  creditors,  cited  Johnson  v. 
Hallo  way,  82  111.  334;  Ticknor  v.  McClelland,  84  111.  474. 

The  change  of  possession  must  be  substantial  and  exclusive: 
Thompson  v.  Teck,  21  III.  74 ;  Ticknor  v.  McClelland,  84 
111.  474. 

Declarations  of  a  party  while  in  possession  of  personal  prop- 
erty, as  to  its  ownership,  are  admissible  on  the  question  of  title: 
Whittaker  v.  Wheeler,  44  111.  440;  Amick  v.  Young,  69  Dl. 
542;  Jones  v.  King,  86  111.  225. 

A  judgment  must  be  a  unit  as  to  all  the  defendants:  Jansen 
V.  Varnum,  89  111.  100. 

Mr.  A.  S.  Tbude  and  Mr.  James  Flandeks,  for  appellee; 
that  notice  by  the  vendor  to  the  bailee  of  personal  property, 
of  his  purchase,  is  a  sufficient  change  of  possession,  cited 
Hodges  V.  Hurd,  47  111.  363;  Pike  v.  Baker,  53  111.  163. 

If  the  evidence  tends  to  sustain  the  verdict,  it  will  not  be 
set  aside:  O'Eeilly  v.  Fitzgerald,  40  111.  310;  Kightlinger  t. 
Egan,  75  111.  141;  Bishop  v.  Burse,  69  lU.  403. 

Lacey,  J.    This  was  an  action  in  replevin  brought  by  appd- 
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lee  against  appellants  in  the  Circuit  Court  of  Kankakee  county, 
and  afterwards  the  venne  was  changed  on  application  of  the 
appellee  to  Will  county.  The  cause  was  tried  in  the  circuit 
court  of  that  county,  the  trial  resulting  in  a  verdict  for  appel- 
lee, and  judgment  was  rendered  against  appellants  for  costs. 
The  subject  of  the  action  was  thirty-three  head  of  neat  cattle. 

The  appellee  claimed  the  cattle  by  virtue  of  a  purchase  from 
one  Samuel  Andrews,  which,  it  is  claimed,  took  place  the  15th 
of  May,  A.  D.  1876,  at  the  residence  of  Andrews,  in  Kankakee 
county,  Illinois,  the  cattle  being  at  that  time  about  thirty  miles 
distant  across  the  State  line  in  the  State  of  Indiana.  The  price 
paid  for  the  cattle,  it  is  claimed,  was  six  hundred  and  fifty  dol- 
lars cash  in  hand. 

Tlie  claim  of  appellants  to  the  cattle  arises  as  follows:  Peter 
Brosseau  was  sheriff  of  Kankakee  county,  and  by  virtue  of  his 
ofSce  as  such  sheriff,  he  held  executions  against  Samuel  An- 
drews, issued  on  judgments  rendered  in  the  Circuit  Court  of 
Kankakee  county  against  said  Andrews,  and  in  favor  of  B.  G. 
Lee  and  Nelson  Seagar  Rathye,  one  of  appellants,  and  Hooker 
&  Arnold,  Schneider  &  Morrison,  and  Hiram  "W.  Shackley.  By 
virtue  of  these  executions  the  sheriff,  Brosseau,  levied  on  the 
cattle  in  question  January  5,  A.  D.  1877.  It  is  claimed  by  ap- 
pellants that  the  sale  of  the  cattle,  made  in  May,  A.  D.  1876, 
was  fraudulent  in  fact,  because  made  to  hinder  and  delay  credi- 
tors, and  that  that  fraud  was  participated  in  both  by  Andrews 
and  appellee  Warren,  and  that  the  eale  was  fraudulent  in  law 
as  against  the  levy  of  the  executions,  because  no  delivery  of  the 
cattle  was  ever  made  to  appellee  Warren. 

It  appears  that  at  the  time  of  the  alleged  sale  to  appellee 
the  cattle  were  some  thirty  miles  distant,  being  in  the  hands 
of  men  who  were  engaged  to  herd  them.  The  appellee  insists 
that  along  about  the  fifth  day  of  June,  A.  D.  1876,  he  sent  one 
John  Andrews,  son  of  Samuel  Andrews,  to  the  men  who  had 
charge  of  the  cattle,  to  inform  them  that  he  had  purchased 
the  cattle.  John  also  swears  that  he  went  and  gave  the  in- 
formation to  the  men.  Appellee  also  claims  that  he  afterwards 
paid  these  men  for  herding  the  cattle.  The  cattle  in  the  fall 
of  the  year  A.  D.  1876,  were  brought  back  to  the  farm  of  An- 
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drews,  where  they  had  been  kept  previously  to  the  purchase, 
and  there  kept  and  herded  on  the  stacks  on  the  farm  claimed 
to  be  occupied  by  Samuel  Andrews;  but  appellee  claims  that 
he  put  John  Andrews  in  charge  of  the  cattle,  and  was  to  pay 
him  one  dollar  per  head  per  month. 

It  is  claimed  by  appellants  that  the  evidence  feils  to  show 
that  the  men  who  were  herding  the  cattle  while  they  had  them 
in  charge,  were  ever  notified  that  appellee  had  purchased  them, 
and  hence  there  was  no  delivery  under  the  rule  of  law  as  laid 
down  in  Hodges  v.  Hurd,  47  111.  363,  "  that  when  property  in 
the  hands  of  a  bailee  is  sold  by  the  owner,  and  the  bailee  is  no- 
tified of  such  sale,  such  notice  will  work  a  change  of  possession 
into  the  hands  of  the  vendee  and  the  consent  of  the  bailee  is 
immaterial." 

In  fact  the  delivery  of  possession  of  the  property  to  appellee 
after  the  alleged  sale  was  in  dispute — ^and  it  was  one  of  the  ma- 
terial questions  to  be  passed  upon  by  the  jury — for  if  no  change 
of  possession  of  the  cattle  had  taken  place  the  executions 
would  attach,  notwithstanding  the  sale  may  have  been  bona 
fide. 

As  bearing  on  the  question  of  fraud  in  fact,  appellants  com- 
plain that  they  were  restricted  to  their  prejudice  by  the  court 
in  their  cross-examination  of  appellee.  They  proposed  to  ask 
him  on  cross-examination  these  questions:  "Since  1876 have 
you  received  any  money  from  Samuel  Andrews?  Have  you 
received  any  money  from  John  Andrews  or  any  member  of  the 
family?"  The  court  refused  to  allow  these  questions  to  be 
answered  by  appellee.  To  this  ruling  of  the  court  the  appel- 
lants excepted.  In  this  we  think  the  court  erred.  The  answer 
to  these  questions  may  have  developed  the  fact  that  Samuel  or 
John  Andrews  or  some  member  of  the  family,  had  repaid  ap- 
pellee the  entire  six  hundred  and  fifty  dollars  which  the  latter 
had  paid  for  the  cattle,  or  circumstances  from  which  snch  a 
state  of  facts  might  have  been  found  by  the  jury  to  exist 
This  certainly  would  have  been  competent  evidence. 

Where  fraud  is  alleged,  courts  should  ever  be  liberal  in  al- 
lowing a  searching  cross-examination  of  the  interested  parties 
when  placed  on  the  witness  stand;  nothing  so  much  favors  the 
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discovery  of  fraud-  The  court  also  erred  in  refusing  to  allow 
the  returns  of  levy  of  the  several  executions  offered  in  evi- 
dence. The  fact  that  other  property  was  levied  on  besides  that 
in  controversy,  could  not  be  a  sufficient  reason  to  exclude  the 
returns. 

In  the  fourth  of  plaintiff 's  instructions,  the  jury  were  instruct- 
ed "  that  if  from  all  the  evidence  the  jury  believed  that  plaintiff 
was  in  possession  of  the  cattle  in  controversy,  either  by  himself 
or  agent  at  the  time  the  same  were  levied  upon  by  defendant 
Brosseau,  then  they  should  find  for  the  plaintiff." 

This  instruction  makes  the  question  of  possession  conclusive 
evidence  that  the  alleged  purchase  was  a  honafide  purchase. 

The  question  of  whether  there  was  actual  fraud  should  have 
been  left  to  the  jury  as  well  as  that  of  delivery  of  possession. 

Instruction  number  fifteen  given  for  plaintiff  is  also  errone- 
ous. It  tells  the  jury  that  appellants  must  establish  by  a  prepon- 
derance of  the  evidence  that  the  sale  of  the  cattle  was  fraudulent, 
and  that  Warren  and  Andrews  had  each  a  fraudulent  design  in 
making  the  sale,  and  if  the  appellants  had  failed  to  do  so,  then 
the  law  was  for  the  plaintiff  and  the  jury  would  so  find. 

This  does  not  state  the  whole  law  of  the  case.  There  need 
not  have  been  any  fraud  in  fact  if  actual  possession  of  the  cattle 
had  not  been  delivered  to  appellee  before  the  levy. 

In  the  latter  case  it  would  have  been  fraud  in  law,  and  the 
law  would  have  been  for  appellants  and  not  appellee,  as  the  in- 
struction reads.  The  evidence  in  the  case  is  made  up  of  a  vari- 
ety of  facts  and  circumstances,  tending  more  or  less  to  establish 
the  appellant's  theory.  "We  purposely  refrain  from  discussing 
the  evidence,  for  the  reason  that  the  cause  may  be  submitted 
to  another  jury. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 

remanded. 

Beversed  and  remanded. 
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Chables  p.  Kellogg  et  al. 

V. 

Samuel  H.  Shoop. 

Statement. — This  case  involves  the  same  questions  as  those  conddered 
in  Field  et  al.  t.  Shoop  [ante  445,]  and  is  reversed  for  reasons  stated  in  that 
opinion. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county;  the 
Hon.  William  Bbown^  Jud^,  presiding.  Opinion  filed  June 
17, 1880. 

Mr.  "W.  W.  Wadgin  and  Mr.  E.  L.  Bedford,  for  appellants. 

Messrs.  Luke  &  Jones  and  Mr.  M.  D.  Swift,  for  appellee. 

Laoey,  J.  This  case,  in  all  its  facts  and  the  principles  of  law 
involved,  is  the  same  as  the  case  of  Marshall  Field  et  al.  v. 
Samuel  H.  Shoop,  No.  417,  [ante  445]  decided  at  this  term.  Tlie 
opinion  in  that  case  is  adopted  for  the  opinion  in  this  case. 

The  judgment  in  this  case  is  reversed  and  the  cause  re- 
manded. 

Eeversed  and  remanded. 


Sarah  M.  Hawley 

V. 

Bachel  Bubd,  Adm'x. 

Account — Practice  in. — In  an  action  of  account  the  issue  before  the 
court  is  not  whether  upon  a  final  settlement  the  account  is  balanced,  but 
whether  there  should  be  an  accounting.  The  acfjustinfir  of  balances  ^ 
left  entirely  with  the  auditors.  Evidence,  therefore,  is  inadmissible  before 
the  court  upon  the  question  whether  or  not  profits  had  accrued,  or  whether 
one  joint  tenant  or  tenant  in  common  had  received  more  than  his  share. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the 
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Hon.  Fbanslin  Blades,  Judge,  presiding.     Opinion  filed  June 
17,  1880. 

Mr.  Stephen  E.  Mooee,  for  appellant,  cited  Henderson  v. 
Easton,  Freeman's  111.  Pr.  284;  McPherson  v.  McPhersou,  11 
K  Car.  400. 

Mr.  C.  R.  Stabe,  for  appellee,  cited  Sargent  v.  Parsons,  12 
Mass.  153. 

Lacey,  J.  This  was  an  action  of  account  by  the  appellant 
against  the  appellee,  who  was  administratrix  of  James  S.  Bqrd, 
deceased,  who  was  tenant  in  common  with  appellant,  in  a  certain 
tract  of  land.  The  deceased  occupied  the  land  and  enjoyed 
the  use  of  it  and  the  profits,  whatever  they  were.  The  declara- 
tion charged  that  appellee's  intestate  received  and  used  the 
issues  and  profits  of  the  land  in  greater  proportion  than  his 
interest;  that  deceased  and  appellant  were  joint  owners,  and 
that  no  account  had  ever  been  made,  and  demand  for  an  account 
and  refusal.  There  was  verdict  of  the  jury  against  appellant. 
It  appears  that  John  Burd,  who  was  the  father  of  appellant, 
and  James  S.  Burd,  died  in  1854,  leaving  his  above  named, 
children  his  only  heirs-at-law,  and  his  widow,  Eliza  Burd.  The 
widow  lived  on  the  land  with  James  Burd  till  she  died.  The 
latter  occupied  the  land  three  years  after  his  mother's  death, 
which  took  place  in  May,  1872.  The  balance  of  the  year  in 
which  his  mother  died  he  occupied  under  the  same  agreement 
he  had  with  her.  During  the  next  two  years,  1873  and  1874, 
James  S.  Burd  occupied  it  alone,  and  had  the  full  use  and  con- 
trol of  the  land,  and  enjoyed  whatever  rents  and  profits  there 
were,  after  which  he  died.  He,  as  well  as  the  appellee,  refused 
to  make  any  account  or  settlement  with  appellant  for  her  share 
of  the  rents  and  profits.  It  appears  that  the  use  of  the  land 
for  the  years  1873  and  1874,  are  the  only  years  that  an  account 
was  asked  for. 

Sec  No.  1,  Chap.  2,  R.  S.  1874,  provides  "that  where  one 
or  more  joint  tenants,  tenants  in  common,  or  co-partners  in 
real  estate,  etc.  shall  take  and  use  the  profits  or  benefits  there- 
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of  in  greater  proportion  than  his  or  their  interests,  such  person 
*  *  *  *  shall  account  therefor  to  his  or  their  co-tenant, 
jointly  or  severally, "  etc.  Section  3  provides  that  when  any 
person  is  liable  to  account,  etc.,  and  will  not  give  an  accoant 
willingly,  then  the  party  entitled  to  have  an  account  may  bring 
his  action  of  account,  etc  The  judgment  as  provided  in  sec- 
tion six  of  the  same  act,  if  the  verdict  shall  be  against  the  de- 
fendant, is  that  he  "do  account."  Sec  7  provides  that  the 
count  shall  then  appoint  one  or  more  able,  disinterested  and 
judicious  men  as  auditors  to  hear,  determine  and  adjust  the 
accounts  between  the  parties  *  *  *  who  shall  take  and 
state  the  account  between  the  parties  and  make  j*eport  to  the 
court. 

Sec.  11  provides  that  "  the  auditors,  or  a  majority  of  them 
shall  .  •  •  •  adjust  the  accounts  and  state  the  balances,  io 
whom  ducj  and  report  to  the  court  If  the  court  approves  the 
account,  judgment  shall  be  rendered  on  such  report  for  such 
sum  as  shall  be  found  in  arrear  from  either  party,  with  costs,'' 
etc 

As  a  defense  to  this  action,  appellee  was  allowed  to  intro- 
duce the  evidence  of  one  Aldrich  to  show  what  crops  were 
raised  on  the  farm  for  1873;  that  Burd  was  not  a  successful 
farmer,  and  made  no  money  out  of  the  farm;  that  Burd  had 
200  bushels  corn  in  one  crib  and  60  bushels  in  the  other,  and 
that  he  left  some  corn  and  oats  on  the  place;  that  Burd  had  a 
team  to  farm  with,  and  what  the  use  of  the  team  and  his  wages 
and  boai'il  were  worth  per  month,  and  what  it  cost  to  harvest 
the  grain,  thresh  the  oats,  and  the  use  of  the  tools;  that  he 
did  not  know  of  Burd's  selling  any  com ;  that  after  deducting 
the  labor  of  himself  and  team  and  expenses  of  seed,  threshing, 
harvesting  and  repairs,  there  was  no  profit  in  the  farm  for 
these  two  years.  Scroggins  was  allowed  to  testify  over  appel- 
lant's objection,  to  the  same  effect 

The  court  then,  on  the  part  of  the  appellee,  gave  one  instruc- 
tion, that  the  jury,  in  forming  their  judgment  as  to  whether 
James  S.  Burd  received,  during  the  years  1873  and  1874,  more 
than  his  due  proportion  of  the  profits  and  benefits  of  the  land, 
they  were  to  consider  whether  said  Burd  received  any  profits  or 
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benefits  over  and  above  the  necessary  and  reasonable  expense 
and  cost  of  taking  care  of  the  farm  and  keeping  up  the  fences, 
and  the  cost  of  raising  the  crops  and  harvesting  them;  and  if 
yon  find  from  the  evidence  that  this  was  as  much  or  more 
than  the  profits  and  benefits  then  the  law  was  for  the  defend- 
ants. 

To  the  giving  of  this  instruction  the  appellant  excepted. 

"We  are  of  the  opinion,  that  in  allowing  the  above  evidence, 
and  giving  of  such  instruction,  the  court  below  erred. 

The  language  of  the  statute,  "  shall  take  and  use  the  profits 
thereof  in  greater  proportion  than  his  or  her  interest,"  means 
the  gross  profits,  and  not  the  net  profits. 

The  issue  in  the  case  is  not  whether  upon  a  final  settlement 
the  account  is  balanced,  but  whether  there  should  be  an  account 
made.  The  adjusting  of  balances  is  left  entirely  to  the  auditors. 
It  will  be  seen  that  after  the  judgment  that  the  defendant  ^'  do 
accoant,"  and  the  auditors  appointed  have  reported  the  final 
balance,  that  in  case  the  plaintiff  owes  the  defendant,  judgment 
may  be  rendered  against  plaintiff  for  the  amount  found  due,  and 
costs,  or  the  account  may  be  found  exactly  balanced,  or  in  favor 
of  plaintiff.  If  it  were  the  issue  in  this  action,  whether  any- 
thing were  due  from  defendant  on  final  balance,  then  the  ver- 
dict of  the  jury  should  be  conclusive  that  defendant  owed  plain- 
tiff some  amount,  and  the  auditors  would  not  be  at  liberty  to 
find  that  plaintiff  owed  defendant,  but  must  find  against  the 
latter  at  least  some  amount;  but  by  statute  they  may  find  in 
defendant's  favor — at  least  that  he  owes  nothing  for  profits. 

Such  has  been  the  ruling  of  other  courts  in  construing  this 
statute.  McPherson  v.  McPherson,  11  North  Carolina  (Iredel) 
B.400;  Freeman's  Illinois  Pleading  and  Practice  p.  284,  266, 
and  Henderson  v.  Eastion,  reported  in  full  in  that  work. 

For  the  above  reasons  the  judgment  is  reversed,  and  the  cause 
remanded* 

Beversed  and  remanded. 
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John  Daly,  ImplM,  etc. 

V. 

St.  Patrick  Catholic  Church,  etc. 

Jurisdiction  of  Appellate  Court— Freehold.— Upon  a  bill  filed  to  com- 
pel the  conveyance  to  the  complainant  of  certain  lots  of  land,  alleging,  amongst 
other  things,  that  the  defendant  held  such  lots  in  trast  for  the  complainaDt, 
and  had  conveyed  certain  of  them  to  other  parties,  who  were  made  defendants, 
the  question  of  a  freehold  is  involved,  and  this  court  has  no  jurisdiction  to 
consider  the  case  on  appeaL 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  tiie 
Hon.  John  V.  Eustacb,  Judge,  presiding.  Opinion  filed  June 
17,  1880. 

Messrs.  Bennett  &  Obeen,  for  appellant 

Mr.  J.  E.  MoPhebban,  for  appellee. 

Per  Cubiam.  The  appellee  filed  its  bill  in  the  Whiteside  Cir- 
cuit Court  against  the  appellant,  John  Daly,  and  varions  other 
parties  not  joining  in  said  appeal,  to  compel  a  conveyance  of 
certain  lots  in  the  city  of  Sterling,  alleged  in  the  bill  to  have 
been  purchased  by  said  John  Daly  with  funds  furnished  the 
Catholic  Society,  of  which  said  Daly  was  the  ofiiciating  priest 
Daly  answered  the  bill,  and  a  hearing  was  had,  when  the  court 
decreed  that  certain  of  the  lots  were  held  in  trust  bvsaid  Daly, 
and  that  the  other  defendants  who  claimed  an  interest  therein 
through  him,  had  notice  in  law  of  the  rights  of  the  appellee 
therein,  and  that  the  defendants  below  execute  a  conveyance 
to  the  appellee  for  the  same,  and  in  default  thereof  the  master 
in  chancery  execute  the  same.  This  decree  was  rendered  on 
the  7th  day  of  August,  1879,  and  from  which  this  appeal  is 
prosecuted. 

A  freehold  being  involved  in  this  case,  this  court  has  no  juris- 
diction of  the  cause. 

The  case  falls  within  the  opinion  of  this  court,  rendered  in 

the  cause  of  Lequatte  v.  Drury  [ante  389]  at  this  term. 

The  appeal  must  be  dismissed. 

Appeal  dismissed. 
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James  M.  Hunteb 

V. 

Ella  B.  Hunter.  «  4591 

50    5151 

Sep  ABATE  MAiiTTEKANCB— Allowance  of  solicitob*8  feeb  on  appeal. 
— ^This  court  has  no  power  to  make  an  order  upon  appellant  to  x>ay  the  wife» 
complainant  in  a  bill  for  separate  maintenance,  a  sum  as  solicitor's  fees,  to 
enable  her  to  defend  the  case  on  appeal  to  this  court  by  her  husband. 

Appeal  from  the  Circuit  Court  of  Eankakee  county;  the 
Hon.  Franklin  Blades,  Judge,  presiding.  Opinion  filed  June 
18, 1880. 

Mr.  J.  IT.  Okb,  for  appellant. 

Mr.  C.  B.  Stasb,  for  appellee* 

» 

Peb  Cubiah.  This  is  an  appeal  by  the  defendant  below 
from  a  decree  for  separate  maintenance. 

Appellee  here  presents  her  petition  for  an  allowance  for  solic- 
itor's fees  for  services  to  be  rendered  in  defending  against 
gaid  appeal. 

The  statute  on  the  subject  provides  that  "the  court  may 
grant  allowance  to  enable  the  wife  to  prosecute  her  suit,  as  in 
cases  of  divorce  "  (Laws  of  1877,  p.  115);  and  the  provision  in 
the  Divorce  Act  is  that  "  in  case  of  appeal  or  writ  of  error  by 
the  husband,  the  court  in  which  the  decree  or  order  is  rendered 
may  grant  and  enforce  the  payment  of  such  money  for  her  de- 
fense as  to  such  court  shall  seem  reasonable  and  proper:  B.  S. 
1877,  p.  416,  §  15. 

This  court  can  exercise  "appellate  jurisdiction  only,"  with 
"  all  power  and  authority  necessary  to  carry  into  complete  ex- 
ecution all  its  "judgments,  decrees  and  determinations  in  all 
matters  within  its  jurisdiction,  according  to  the  rules  and 
principles  of  the  common  law  and  of  the  law  of  this  State:"  R 
8.  1877,  p.  323,  §§  25-26. 

We  are  of  opinion  that  to  grant  the  order  here  prayed  for  is 


460  Appellate  Courts  of  Illinois. 

Bissell  V.  lioyd. 

not  within  the  jurisdiction  or  power  so  conferred.    The  peti- 
tion will  therefore  be  denied. 

Petition  denied 


Obbin  p.  Bissell 

V. 

Thomas  Lloyd    et  al. 


Apfbals— When  taken  and  perfected.— An  appeal  may  be  taken  and 
perfected  from  the  final  judgment  of  the  circuit  court  to  the  present  term  of 
this  court,  although  the  circuit  court  for  the  term  at  which  such  judgment 
was  entered  is  still  in  session.  The  motion  for  continuance  in  this  coort  is, 
therefore,  overruled. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
N.  M.  Lands,  Judge,  presiding.    Opinion  filed  June  18, 1880. 

Messrs.  Putebbaugh  &  Putebbaugh,  for  appellant 

Messrs.  Johnson  &  Fosteb,  for  appellee. 

Peb  Cubiam.  a  motion  is  made  herein  by  the  appellees  to 
continue  this  cause  to  the  next  term  of  this  court,  and  in  sup- 
port of  said  motion  shows  to  the  court  that  the  decree  from 
which  this  appeal  is  prosecuted,  was  rendered  at  the  May  term 
of  the  Peoria  Circuit  Court,  and  that  said  court  has  not  jet 
adjourned  for  said  May  term. 

An  appeal  from  the  final  decree  of  the  circuit  court  is  taken 
generally  to  this  court,  and  not  to  any  particular  term  thereof, 
and  we  know  of  no  rule  of  law  or  practice  that  prevents  a  party 
from  perfecting  his  appeal  from  an  adverse  decree  immediately 
upon  its  rendition.  The  statute  provides  (Session  Laws,  1879, 
page  221)  "  that  authenticated  copies  of  records  of  judgments, 
orders  and  decrees  appealed  from,  shall  be  filed  in  the  office  of 
the  clerk  of  the  Supreme  Court  or  of  the  Appellate  Court,  as 
he  case  may  be,  on  or  before  the  second  day  of  the  succeeding 
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term  of  said  courts:  Provided  twenty  (20)  days  shall  have  in 
tervened  between  the  last  day  of  the  term  at  which  the  judg- 
ment, order  or  decree  appealed  from  shall  have  been  entered, 
and  the  sitting  of  the  court  to  which  the  appeal  shall  be  taken ; 
but  if  ten  (10)  days  and  not  twenty  (20)  days  ahall  have  inter- 
vened as  aforesaid,  then  the  record  shall  be  filed  as  aforesaid  on 
or  before  the  tenth  (10th)  day  of  said  succeeding  term;  other- 
wise the  said  appeal  shall  be  dismissed,  etc." 

This  statute  is  in  the  nature  of  a  statute  of  limitations,  fixing 
a  time  beyond  which  the  record  cannot  be  filed  upon  appeal 
with  effect,  but  the  appeal  must  be  dismissed.  Were  it  not 
for  this  statute,  it  would  seem  that  there  would  be  no  limit  of 
time  in  filing  such  record  and  in  prosecuting  such  appeal. 

"We  fail  to  find  in  the  statute  any  provision  that  prohibits 
a  party  from  at  once  perfecting  and  prosecuting  his  appeal 
from  a  judgment  or  decree  of  the  court  below. 

If  less  than  the  ten  days  intervene  between  the  last  day  of 
the  term  at  which  the  judgment  or  decree  was  rendered,  and 
the  first  day  of  the  succeeding  term  of  this  court,  the  appel- 
lant has  the  privilege  under  the  statute,  of  filing  his  record  on 
or  before  the  second  day  of  the  second  term  after  the  rendition 
of  the  judgment  or  decree,  but  we  fail  to  see  what  prevents  him 
from  sooner  filing  the  record,  if  he  shall  so  desire. 

The  motion  to  continue  will  be  overruled. 
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Peter  Hageb 

V. 

Frank  Buechler  et  al. 

1.  Eqihtablb  jurisdiction. — Where  the  holder  of  a  note,  which  has 
heen  paid  but  not  taken  up,  is  induced  to  indorse  the  same  afler  payment, 
and  it  is  then  taken  by  another  without  his  consent,  and  a  suit  brought,  and 
judgment  rendered  thereon  against  the  maker,  sUch  indorser  becomes  liable 
to  an  action  at  the  suit  of  the  maker,  and  has  such  an  interest  that  he  may 
maintain  a  bill  in  equity  to  enjoin  collection  of  such  judgment  and  to  set  it 
aside. 

2.  Estoppel. — The  party  obtaining  such  judgment  cannot  olgect  that 
the  indorser  has  been  guilty  of  laches,  or  that  he  may  have  a  complete  remedy 
at  law,  because,  by  making  use  of  a  fraudulent  indorsement  to  compel  pay- 
ment a  second  time,  he  has  no  equity  to  be  protected. 

Appeal  from  the  Circuit  Court  of  Shelby  county;  the  Hon. 
W.  K.  Welch,  Judge,  presiding.     Opinion  filed  June  29, 1880. 

Messrs.  Henry  &  Cook,  for  appellant;  that, where  one  party 
has  been  willfully  deceived  or  misled  by  the  other,  relief  will 
be  granted  without  regard  to  the  means  by  which  the  decep- 
tion was  effected,  cited  Harrison  v.  Edgesly,  9  Foster,  3i5; 
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Denny  v.  Gilman,  26  Me,  149;  Allen  v.  Addington,  7  Wood. 
10;  Kidney  y.  Stoddard,  7  Met.  252;  1  Smith's  Lead.  Gas.  303; 
Hamilton  v.  Quimby,  46  111.  90;  Daggett  v.  Emerson,  3  Story, 
733;  Bethel  v.  Sharp,  25  111.  173;  Wood  v.  United  States? 
14  Cartis,  339;  Walton  v.  Life  Ins.  Co.  20  N.  Y.  32. 

The  bill  isnotniultifarions:  Story's  Eq.  Pl.§  544;  Whitbeck 
V.  Edgar,  2  Barb.  Ch.  106. 

As  to  the  contract  of  indorsement:  1  Daniell's  'Neg.  Inst. 
"497;  Story  on  Prom.  Notes,  135;  Ingalls  v.  Lee,  9  Barb.  649; 
Evans  v.  Gee,  12  Curtis,  345. 

Buechler  would  hold  the  money  collected  on  this  judgment 
as  trustee  or  agent  of  the  complainant:  Dunlap'sPaley  on  Agen- 
cy, 62;  Tenant  v.  Elliott,  1  B.  &  P.  3. 

Generally  as  to  the  right  to  relief:  Farm  v.  Russell,  1  B.  &  P. 
296;  7  Vesey,  473;  13  Vesey,  313;  Dunlap  s  Paley  on  Agency. 
64;  Bell  v.  Day,  32  N.  T.  173;  Ogden  v.  Barker,  18  Johns, 
91;  Armstrong  v.  Toler,  6  Curtis,  587;  Brooks  v.  Martin,  2 
Wall.  78. 

Messrs.  Moulton,  Chaffeb  &  Headen,  for  appellee;  that 
the  charges  in  the  bill  are  repugnant,  and  no  relief  can  be  had, 
cited  2  Daniell's  Ch.  Pr.  243. 

Granting  an  injunction  is  matter  of  discretion:  2  Story's  Eq. 

Jur.  §  863;  Dickey  v.  Rees,  78  III.  261. 

An  injunction  is  preventive  only;  affirmative  relief  cannot 
be  granted:  Wangelin  v.  Goe,  50  111.  459;  Fisher  v.  Board  of 
Trade,  80  111.  85;  Baxter  v.  Board  of  Trade,  83  111.  146. 

The  remedy  is  at  law:  Crumpton  v.  Baldwin,  42  111.  165; 
Winkler  v.  Winkler,  40  111.  179. 

Complainant  is  estopped  by  his  own  laches:  Bigelow  on  Es- 
toppel, 468;  Hall  V.  Fullerton,  69  111.  448;  Cox  v.  Montgo- 
mery, 86  111  396;  Perry  on  Trusts,  §  870;  Carpenter  v.  Car- 
penter, 70  111,  457. 

Chancery  will  not  lend  its  aid  to  either  party  to  a  suit  which 
has  arisen  out  of  an  attempt  of  both  to  defraud  another:  Dun- 
ning V.  Bathrick,  41  111.  425;  Craft  v.  McConoughy,  79  111.  346; 
Nenstadt  v.  Hall,  58  111.  172;  Skeels  v.  Phillips,  54  111.  309; 
Jerome  v.  Bigelow,  66  111.  452;  2  Stoiy's  Eq.  §  697. 
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Complainant  is  not  entitled  to  be  subrogated  to  the  rights 
of  Buechler:  Bishop  v.  O'Connor,  69  Ills.,  431;  Con  well  v. 
McCowan,  53  111.,  364;  Lewis  v.  City  Nat.  Bank  of  Cairo,  72 
111.,  453  ;  Darst  V.  Bates  51  111.  439;  Bassett  v.  Lockaid,  60 
111.  164;  Dixon  on  Subrogation,  122. 

McCuLLOOH,  P.  J.  This  was  a  bill  in  equity  brought  by  ap- 
pellant against  appellee,  Frank  Buechler  and  one  Schwartz.  The 
court  below  sustained  a  demurrer  to  the  amended  bill  and  dis- 
missed the  same,  and  appellant  brings  that  decision  to  this  court 
for  review. 

A  demurrer  had  been  sustained  to  the  original  bill,  and, 
upon  taking  leave  to  amend,  appellant  filed  an  entirely  new  bill, 
which  he  now  claims  to  be  a  substitute  for  the  original.  On 
the  other  hand,  appellee's  counsel  contend  that  the  original 
bill  is  still  a  part  of  the  pleading  in  this  case,  and  insist  that 
because  of  repugnancy  between  the  allegations  of  the  original 
and  the  bill  as  amended,  the  demurrer  was  properly  sustained. 
We  do  not  regard  the  alleged  discrepancies  of  so  material  a 
character  as  to  destroy  the  bill,  but  when  we  read  the  two  docu- 
ments together  as  one  pleading,  as  we  are  asked  by  appellees' 
counsel  to  do,  we  find  matter  w^U  pleaded  and  admitted  by  the 
demurrer  sufficient  to  entitle  appellant  to  some  measure  of 
equitable  relief.  It  sufficiently  appears  that  about  the  first  of 
January,  1872,  appellant  sold  certain  lands  to  said  Schwartz, 
and  to  secure  the  purchase  money  took  five  promissory  notes 
secured  by  mortgage,  the  last  of  which  notes  became  due  about 
January,  1877;  that  appellant  assigned  said  notes,  and  when 
the  last  of  them  became  due,  it  was  paid  by  Schwartz;  that 
after  such  payment  the  last  of  the  series  of  not^s,  or  a  copy 
tliereof,  remained  in  the  possession  of  appellant. 

The  bill  then  proceeds  to  set  out  that  while  said  note,  or  said 
copy,  was  in  the  possession  of  appellant,  his  wife  (whose  daugh- 
ter, by  a  former  husband,  Buechler  had  married),  by  artifice  and 
fraud,  in  which  Buechler  was  a  participant,procured  him  to  sign 
liis  name  in  blank  upon  the  same,  and  against  his  protest  re- 
tained the  same  in  her  possession;  that  afterwards, and  without 
appellant's  knowledge  or  consent,   his  wife  transferred  said 
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• 
note,  or  copy  of  note,  to  said  Buecliler,who  brought  suit  thereon 

against  said  Schwartz,  and  recovered  a  judgment  against  liiin 
for  the  sum  of  $1,616.89,  which  judgment  he  threatens  to  col- 
lect, and  to  convert  the  proceeds  thereof  to  his  own  use;  that  he 
is  a  resident  of  the  State  of  Ohio,  and  insolvent;  that  appel- 
lant had  no  knowledge  of  the  transfer  of  said  note  to  Buechler 
until  after  the  rendition  of  said  judgment ;  that  such  transfer 
was  without  consideration,  and  fraudulent,  and  that,  because 
of  these  inequitable  proceedings  on  the  part  of  Buechler,  appel- 
lant is  in  danger  of  being  dragged  into  litigation,  and  of  being 
harassed  with  suits  on  account  thereof.  In  addition  to  the 
charge  of  repugnancy,  it  is  objected  that  the  bill  shows  no  in- 
terest in  appellant  in  the  subject-matter  of  the  litigation,  the 
note  having  been  paid,  and  he  having  a  full  and  ample  defense 
at  law  in  any  suit  that  might  be  brought  against  him  on  his 
indorsement;  and,  moreover,  that  he  has  been  guilty  of  laches 
in  not  asserting  his  rights  at  an  earlier  day,  or  in  not  recover- 
ing the  note  from  his  wife  before  its  transfer  to  Buechler;  all 
of  which  objections  might  be  worthy  of  some  consideration  if. 
it  appeared  that  Buechler  had  a  spark  of  equity  to  be  protected 
But  he  has  none.  The  bill  shows  that  he  is  making  use  of  a 
fraudulent  indorsement  of  the  note,  to  compel  Schwartz  to  pay 
the  same  a  second  time,  and  it  does  not  lie  with  him  to  call  in 
question  the  acts  of  complainant,  or  to  allege  that  Schwartz 
has  had  his  day  in  court,  or  has  failed  to  make  good  his  de- 
fense. 

Nor  do  we  regard  it  as  anything  against  the  merits  of  the 
bill  to  admit  that  the  suit  is  brought  for  the  relief  of  Schwartz, 
if  that  end  can  be  accomplished.  Appellant  is  not  bound  in 
morals  to  stand  by  and  say  nothing,  while  Buechler  is  making 
a  fraudulent  use  of  his  name  to  swindle  Schwartz.  We  know 
of  no  good  reason  why  Schwartz  did  not  have  a  good  defense 
at  law  to  the  suit  brought  upon  the  note,  but  it  does  appear, 
from  th2  bill,  that  Buechler  has  an  unjust  judgment  against 
him,  and  that  this  judgment  has  been  obtained  through  the 
fraudulent  use  of  appellant's  name  as  indorser.  If  he  be  per- 
mitted to  go  on  and  consummate  the  fraud  by  collecting  the 
money,  and  if  this  is  done  with  appellant's  knowledge,  and 
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without  any  efforts  on  his  part  to  stay  the  hands  of  the  wrong- 
doer, we  cannot  see  why  he  might  not  be  sued  by  Schwartz 
for  a  recovery  of  the  money  the  latter  had  paid  him  on  the 
note,  or  for  participation  in  a  fi*audulent  conspiracy  to  cheat 
him  out  of  that  much  money,  to  say  nothing  of  his  liability  to 
a  criminal  prosecution  for  forjgery  or  issuing  fraudulent  paper. 

It  appearing,  therefore,  from  the  allegations  of  the  bill,  that 
said  Buechler,  without  having  any  right  thereto,  either  in  law 
or  equity,  is  using  appellant's  name  for  the  purpose  of  defraud, 
ing  Schwartz  in  such  a  manner  as  may  lead  appellant  into 
divers  suits  at  law,  without  any  hope  of  redress  from  said 
Buechler,  who  is  a  non-resident  and  insolvent,  we  think  a  case 
is  made  which  entitles  appellant  to  an  injunction  against  said 
Buechler,  to  stop  him  in  his  fraudulent  career,  and  also  to  a 
surrender  of  said  note,  or  the  cancellation  of  said  judgment 

The  judgment  of  the  court  in  sustaining  the  demurrer  to  the 
amended  bill  was,  therefore,  erroneous,  and  for  this  reason  the 
decree  is  reversed,  and  the  cause  remanded. 

Decree  reversed  and  remanded. 
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M.  D.  Wobrall. 

V. 

John  H.  Stewabt. 

Absignment  IK  FRAm>  OP  CKEDIT0R8. — ^Whers  a  debtor  execatea  an  in- 
strumeDt  oonveying  all  his  property  to  a  creditor,  and  the  writing  expresses 
that  such  creditor  is  to  sell  the  property,  and  after  satisfying  his  own  daim* 
return  the  balance,  if  any,  to  the  debtor,  it  will  be  regarded  as  an  assign- 
ment for  the  benefit  of  a  particular  creditor,  and  because  of  the  reservation 
to  the  debtor,  fraudulent  and  void  as  to  other  creditors. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
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Owen  T.  Reeves,  Judge  presiding.     Opinion  filed  June  29, 
1JS80. 

Messrs.  Kinneab  &  Moffett,  for  appellants;  that  the  at- 
tempted conveyance  of  the  debtor's  property  was  fraudulent, 
cited  Eev.  Stat.  1877,  521 ;  Bump's  Fraudulent  Conveyances, 
190;  Grant  V.  Lewis,  14  Wis.  528;  Larkins  ir.  Aird,  6  Wall.  78, 

Where  the  attempt  to  hinder  or  defraud  creditors  appears  on 
the  face  of  the  instrument,  or  is  otherwise  shown,  it  is  an  in- 
ference of  law  as  effectual  to  avoid  the  conveyance  as  if  found 
by  a  jury  :  Coolidge  v.  Melvin,  42  N.  H.  610 ;  Parker  v.  Pattee, 
4  N.  n.  176;  Hobbs  v.  Davis,  50  Ga.,  214;  Clark  v.  Bobbins. 
8  Kan.  674;  Cobum  v.  Picking,  3  N.  H.  475. 

A  reservation  of  use  or  benefit  to  the  grantor  avoids  the  in- 
strnment:  Hardin  v.  Osborne,  60  111.  93;  Steere  v.  Hoagland, 
39  111.  264;  Jones  v.  King,  86  111.  229;  Finley  v.  Dickerson, 
29  111.  11;  Goodrich  v.  Downes,  6  Hill.  438;  Doremus  v.  Lewis, 
8  Barb.  124;  Mackie  v.  Cairns,  5  Cow.  548;  Collomb  v.  Cald- 
well, 16  N.  Y.  484;  Young  v.  Hemans,  66  N.  Y.  382;  Curtis 
V.  Leavitt,  15  N.  Y.  131. 

Attachment  will  lie  for  fraud  in  law:  McCroskey  v.  Leach, 
63  111.  61 ;  Samuel  v.  Agnew,  80  111.  553. 

Messrs.  Bloomfield  &  Hughes,  for  appellees;  that  attachment 
lies  only  for  fraud  in  fact,  cited  Schwabacker  v.  Rush,  81  111.  310. 

To  impeach  the  sale,  it  must  be  shown  that  both  the  vendor 
and  vendee  designed  to  delay  creditors:  Brown  v.  Riley,  22  III. 
46;  Myers  v.  Kinzie,  26  111.  86;  Gridley  v.  Bingham,  51  111. 
153. 

The  fact  that  goods  are  sold  upon  credit,  or  to  a  relative,  by 
one  indebted  to  him,  is  not  evidence  of  fraud:  Nelson  v.  Smith, 
28  111.  495. 

A  debtor  may  prefer  one  creditor  to  the  exclusion  of  others: 
Bowden  V.  Bowden,  75  111.  143;  Wood  v.  Shaw,  29  111.444; 
Waddams  v.  Humphrey,  22  111.  661;  Ewing  v.  Runkle,  20 
lU.  448;  Gray  v.  St.  John,  85  111.  222. 

A  fraudulent  intent  is  a  question  of  fact:  Bradley  v.  Cool- 
baugh,  91  111.  148. 
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Possession  being  taken  before  the  attachment,  it  is  ^od, 
even  if  the  instniinent  was  not  acknowledged  or  recorded: 
Frank  v.  Miner,  60  111.  444. 

MoCuLLocH,  P.  J.  These  two  cases  were  tried  by  the 
court  below  upon  the  same  evidence,  and  ai*e  now  submitted 
to  this  court  upon  the  same  briefs  and  arguments.  Selz, 
Schwab  &  Co.  sued  out  an  attachment,  against  E.  T.  Evans,  al- 
leging as  the  grounds  thereof,  that  Evans  had  within  two  years 
fraudulently  conveyed  or  assigned  his  eflFects,  or  part  thereof, 
so  as  to  hinder  and  delay  his  creditors,  and  that  within  two 
years  he  had  fraudulently  concealed  or  disposed  of  his  property 
for  a  like  purpose.  The  denial  of  Evans  of  the  facts  so  alleged, 
raised  the  issue  tried  by  the  court  in  the  first  case. 

The  attachment  writ  was  placed  in  the  hands  of  Worrall,  as 
an  officer  of  the  law,  wlio  levied  it  upon  a  stock  of  goods, 
claimed  by  Stewart,  who  thereupon  sued  out  a  writ  of  replevin 
and  regained  possession  of  the  same.  Stewart  claimed  to  have 
purchased  these  goods  from  Evans,  which  purchase  was  alleged 
on  the  part  of  Selz,  Schwab  &  Co.  to  have  been  fraudulent  as  to 
them,  they  being  creditors  of  Evans  at  the  time  of  the  alleged 
sale.  This  was  the  issue  tried  by  the  court  in  the  second 
case. 

Stewart  was  the  uncle  of  Evans,  and  some  time  before  the 
transaction  in  question  had  loaned  him  money  with  which  to 
begin  business.  It  does  not  appear  from  the  evidence,  that 
Evans  had  any  other  property  than  the  stock  of  goods  in  ques- 
tion, and  no  attempt  seems  to  have  been  made  to  show  that 
he  had  any  other.  After  continuing  in  business  for  a  short 
time,  Evans  informed  Stewart  that  he  was  not  succeeding 
very  well  in  business,  whereupon  a  transfer  of  the  stock  of 
goods  in  question  was  made  from  Evans  to  Stewart,  by  means 
of  an  instrument  in  writing  of  the  following  tenor: 

"  Whereas,  heretofore,  July  1,  1877, 1  executed  and  delivered 
to  J.  H.  Stewart,  my  note  for  the  sura  of  two  thousand  dol- 
lars, with  interest  at  nine  per  cent  per  annum,  interest  payable 
semi-annually,  and  default  has  been  made  in  the  payment  of 
said  interest,  whereby  both  interest  and  principal  l)ecame  dne, 
and  I  am  unable  to  pay  the  same;  I  hereby  sell  and  convey  to 
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J.  H.  Stewart,  my  stock  of  boots  and  shoes,  fixtures  and  prop- 
erty in  my  store,  at  Gibson  City,  Ford  county,  111.,  and  agree 
to  deliver  full  possession  thereof  on  demand,  to  said  Stewart, 
his  agent  or  attorney,  and  to  deliver  the  invoices  thereof,  late- 
ly made,  or  permit  new  ones  to  be  made  at  thejtime  of  delivery; 
and  the  said  J.  K.  Stewart,  on  his  part  hereby  agrees  that 
should  he  realize  more  out  of  the  sale  of  said  stock  of  goods 
than  the  amount  of  said  note  and  interest  up  to  this  date,  and 
his  expenses  in  disposing  of  said  property,  to  repay  the  surplus, 
if  any,  to  E.  T.  Evans,  when  all  the  said  property  has  been  sold 
and  expenses  ascertained  in  full;  the  said  note  to  be  surren- 
dered and  canceled  when  the  said  stock  of  goods  and  property 

shall  be  delivered. 

«  January  9, 1880.  "  E.  T.  Evans. 

"  J.  H.  Stewart." 

This  instrument  recites  an  indebtedness  which  had  become 
due  by  reason  of  the  inability  of  Evans  to  pay  the  interest 
thereon,  and  that  he  was  unable  to  pay  the  same,  thereby  con- 
fessing his  insolvency  upon  the  face  of  the  paper;  it  then  re- 
cites a  sale  to  Stewart  of  the  stock  of  goods,  fixtures  and 
property  in  his  store,  and  agrees,  on  demand,  to  deliver  posses- 
sion thereof,  with  proper  invoices,  to  said  Stewart,  his  agent  or 
attorney.  Stewart,  on  his  part,  agrees  that  when  the  goods 
are  disposed  of,  if  he  realizes  more  out  of  the  same  than  his 
debt  and  interest  up  to  that  date,  and  the  expenses  of  disposing 
of  the  same,  he  will  repay  the  surplus  to  Evans.  The  value  of 
the  stock  is  not  fixed  by,  nor  is  the  amount  that  Stewart  was  to 
pay  for  them  named  in  the  instrument.  It  is  simply  a  trans- 
fer of  the  stock  to  Stewart  to  sell,  and  out  of  the  proceeds, 
having  first  paid  himself,  he  was  to  repay  the  balance  to  Evans. 
This  is  nothing  more  than  an  assignment  for  the  benefit  of  a 
particular  creditor.  Burrill  on  Assignments,  29;  Beers  v. 
Lyon,  21,  Conn.  604.  This  being  so,  the  clause  reserving  a 
benefit  to  Evans  renders  the  same  fraudulent  and  void  as  to  ex- 
isting creditors.  Burrill  on  Assignments,  252.  Power  v.  Als- 
ton, 93  HI.  587;  Hardin  v.  Osborne,  60  111.  93;  Goodrich  v. 
Downs,  6  Hill,  438;  Coolidge  v.  Melvin,  42  K  H.  510. 

The  instrument  relied  on  as  a  conveyance  being  void  upon 
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its  face,  because  it  contains  in  itself  evidence  of  a  fraudulent 
intent  on  the  part  of  the  seller,  it  was  error  in  the  court  below 
to  find  the  issues  raised  upon  the  affidavit  in  attachment  for 
the  defendant.  Finley  v.  Dickerson,  29  111.  11;  McCrosky  v. 
Leach,  63  111.  61. 

The  foregoing  reasons  are  also  decisive  of  the  second  case, 
for  the  instrument  being  void  upon  its  face,  Stewart  was 
bound  to  take  notice  of  that  fact,  and  could  not,  in  good  faith, 
acquire  any  rights  under  it  as  against  creditors,  whether  he 
knew  of  there  being  any  or  not.  Hardin  v.  Osborne,  supra] 
Jones  V.  King,  86  111.  225. 

Stewart,  therefore,  proved  no  title  good  in  the  law,  as 
against  the  attaching  creditors,  and  the  finding  of  the  court 
should  have  been  for  the  defendant. 

In  the  case  of  Selz,  Schwab  &  Co.  v.  Evans,  so  much  of 
the  judgmentof  the  circuit  court  as  finds  for  the  defendant  in 
the  attachment,  dismisses  the  writ,  and  renders  judgment  for 
the  defendant  for  the  costs  incurred  in  the  defense  of  the  at- 
tachment, is  reversed. 

In  the  case  of  Worrall  v.  Stewart,  the  judgment  is  reversed, 
and  both  causes  will  be  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Beversed  and  remanded. 


City  of  Macomb 

V. 
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6     4701        ^'    Cities — Cokbtruction  op  SmswALXs. — ^A  city  is  not  bound  to  so 
113    >284;     construct  its  sidewalks  as  to  famish  complete  inamanity  from  accident  to  foot 
passengers;  the  utmost  that  can  be  required  is,  that  it  exercises  reasonable 
care  in  their  construction  and  maintenance. 

2.  Care  in  passing  oveb. — A  person  passing  over  a  sidewalk  is  bound  to 
exercise  only  reasonable  care  in  respect  to  his  own  safety,  and  until  he  i^ 
chargeable  with  notice  to  the  contrary,  he  has  a  right  to  presume  the  same  to 
be  in  a  reasonably  safe  condition.  But  he  is  bound  to  act  with  prudence  in 
the  light  of  known  facts,  and  if  he  heedlessly  run  into  known  danger,  be  must 
bear  the  consequences. 
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3.  Rule  of  dbterminino  wiTat  is  care. — In  respect  to  the  care  to  be 
exercised  by  a  person  passing  over  a  sidewalk,  the  person  is  not  to  be  judged 
by  the  opinions  of  others.  He  is  entitled  to  the  benefit  of  his  own  judgment 
if  it  leads  him  into  a  reasonably  prudent  course  of  conduct.  But  where  the 
dangerous  condition  of  the  walk  is  known,  his  care  must  be  measured 
by  the  necessities  of  the  case. 

4.  Accumulations  of  skow. — If  the  walk  was  properly  constructed, 
then  so  long  as  the  snow  and  ice  did  not  accumulate  so  aa  to  cause  an  ob- 
struction to  travel,  the  city  was  not  bound  to  remove  it. 

5.  CoMPARATiYE  NEOLioENCS. — In  this  casc  the  plaintiff  had  knowledge 
of  the  slippery  condition  of  the  walk,  and  even  though  the  defendant  may 
have  been  negligent  in  constructing  the  walk  or  in  failing  to  remove  the  snow 
and  ice,  yet  plaintiff's  negligence  and  want  of  care  in  passing  over  it,  was 
such  as  to  preclude  his  right  to  recover. 

Appeal  from  the  Circuit  Court  of  McDonough  county;  the 
Hon.  8.  P.  SuoPE,  Judge,  presiding.  Opinion  filed  June  29, 
1880. 

Mr.  James  M.  Blazer  and  Mr.  C.  F.  Wheat,  for  appellant; 
that  it  was  error  to  allow  proof  bj  plaintiff  showing  how  the  de- 
fect in  the  walk  could  have  been  remedied,  cited  Chicago  v. 
Mc  Given,  78  111.  847. 

Plaintiff  cannot  recover  by  reason  of  his  own  negligence: 
Chicago  V.  Mc  Given,  78  111.  347;  Village  of  Kewanee  v.  De- 
pew,  80  111.  219;  Quincy  v.  Barker,  81  111.  800;  Chicago  v. 
Bixey,  84  111.  83;  Aurora  v.  Pulfer,  56  111.  270;  City  of  Win- 
chester V.  Case,  5  Bradwell,  486;  Lovenguth  v.  City  of  Bloom- 
ington,  81  111.  238;  City  of  Centralia  v.  Kronse,  64  111.  19. 

Plaintiff's  negligence  should  be  slight,  and  that  of  defendant 
gross  in  comparison,  or  there  can  be  recovery:  Wabash  R.  II. 
Co  V.  Henks,  6  111.  Syn.  Rep'r,  87;  SchmidtV.  C  &  N.  W.  R. 
R.  Co.  83  III.  406;  C.  &  A.  R.  Co.  v.  Gretzner,  46  111.  74;  G. 
&  C.  TJ.  R  R.  Co.  V.  Jacobs,  20  111.  478;  G.  &  C.  RR  Co.  v. 
Fay,  16  111.  568 ;  C.  &  K  W.  R  R  Co.  v.  Diramick,  12  Chicago 
Legal  News,  234. 

The  city  is  not  obliged  to  keep  its  walks  entirely  free  from 
enow  and  ice:  Quincy  v.  Barker,  81  111.  300. 

Messrs.  N-eece  &  Mosheb  and  Mr.  D.  G.  Tunnicliff,  for  ap- 
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pellee;  that  plaintiff  was  not  gnilty  of  such  neojligence  as  will 

preclude  a  recovery,  cited  Todd  v.  City  of  Troy,  61  N.  T.  506; 

Hockford  v.  Hildebrand,  61  111.  155. 

The  city  was  guilty  of  gross  negligence  in  constructing  its 
sidewalks:  Hicks  v.  Sillman,  12  Chicago  Legal  News,  283. 

"Where  the  instructions,  taken  as  a  whole,  fairly  state  the  law 
of  the  case,  an  error  in  one  will  not  be  ground  for  a  reversal: 
Durham  v.  Goodwin,  54  III.  469;  Van  Buskfrk  v.  Day,  32 III. 
260;  Lawrence  v.  Hagerman,  56  111.  68;  T.  W.  &  W.  R  E.  Co. 
V.  Ingraham,  77111.  309;  Statton  v.  Central  City  Horse  K'y 
Co.  12  Chicago  Legal  JS"ew6,  301. 

McCtjlloch,  p.  J.  This  was  a  suit  by  appellee  against 
appellant,  to  recover  damages  received  by  him  in  falling  upon 
one  of  appellant's  sidewalks,  in  the  winter  time,  when  it  was  in 
a  slippery  condition  on  account  of  snow  and  ice  being  thereon. 
The  facts  appear  to  be  that,  originally  the  sidewalk  in  question 
was  level.  Some  time  in  the  year  preceding  the  accident,  the 
city  authorities,  with  a  view  of  ultimately  raising  the  sidewalk 
along  the  entire  block,  caused  about  thirty-four  feet  in  the 
length  thereof  to  be  relaid  with  brick,  at  an  elevation  of  from 
six  to  nine  inches  higher  than  the  older  portions. 

In  order  to  adjust  the  new  to  the  old,  an  inclined  plane  was 
made  at  each  end  of  the  newer  portion;  that  at  the  south  end 
rising  six  inches  in  height  to  four  and  one-half  feet  in  length 
of  the  sidewalk,  whilst  that  at  the  north  end  rose  nine  and  oue- 
hr.If  incLes  in  four  feet. 

Appellee  was  well  acquainted  with  this  condition  of  the  side- 
walk from  the  time  it  was  so  laid.  Some  time  before  the  acci- 
dent in  question  there  had  been  a  deep  fall  of  snow,  which  had 
been  removed  for  a  sufficient  width  for  two  persons  walking 
side  by  side  to  freely  pass  over  the  sidewalk.  The  place  in 
question  (the  north  slope)  had  become  very  slippery  from  the 
melting  and  freezing  of  the  snow,  and  from  boys  sliding  thereon. 
Of  this  condition  of  the  walk  appellee  was  also  aware,  or  had 
every  means  of  becoming  aware  of  it. 

That  it  was  a  dangerous  place,  is  made  very  evident  from  the 
fact  that  many  pei-sons  fell  there,  while  others  were  obliged  to 
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nse  extraordinary  means  to  avoid  doing  so.  On  the  night  pre- 
ceding the  accident,  a  light  snow  had  fallen,  which  possibly 
caused  the  place,  to  appear  less  dangerous  than  it  really  was. 
But  it  does  not  appear  that  there  was  at  any  time  any 
greater  accumulation  of  snow  at  that  place  than  that  which 
covered  the  ground  generally.  No  complaint  is  made  that  the 
city  authorities  neglected  to  remove  any  unusual  accumulation 
of  snow.  The  charge  is  that  appellant  so  carelessly,  negligently 
and  unskillfuUv  constructed  said  sidewalk,  that  the  same  was 
not  reasonably  safe  for  persons  passing  on,  over  and  along  said 
walk  when  the  same  was  wet,  dampor  covered  with  ice,  sleet,  frost 
or  snow;  that  the  same  had  from  these  causes  been,  for  a  long 
spmce  of  time  dangerous,  and  appellant  had  neglected  to  render 
the  same  safe,  by  removing  the  frost,  snow,  ice  and  sleet  there- 
from, or  in  any  other  manner,  providing  any  remedy  therefor. 

On  the  morning  in  question,  appellee  had  gone  south  over 
this  same  sidewalk  in  safety.  In  a  short  time  thereafter,  in 
returning  he  had  passed  over  the  southerly  slope,  and  in  com- 
ing to  the  northerly  one,  stepped  upon  it  in  the  usual  manner 
of  walking,  and,  in  doing  so,  fell  and  broke  his  arm. 

Appellant  was  not  bound  to  so  construct  its  sidewalk  as  to 
afford  complete  immunity  from  accidents  to  foot  passengers 
thereon.  The  utmost  that  can  be  required  of  it  is,  that  it  ex- 
ercise reasonable  care  and  prudence  in  the  construction  and 
maintenance  of  its  sidewalks,  so  as  to  afford  a  reasonably  safe 
means  of  transit  at  any  and  all  seasons  of  the  year,  to  those 
passing  and  repassing  thereon  in  the  exercise  of  reasonable 
care  and  caution.  City  of  Chicago  v.  McGiven,  IS-  111.  347; 
City  of  Quincy  v.  Barker,  81  111.  300;  City  of  Chicago  v. 
Bixey,  84  111.  83. 

!Nor  is  a  person  passing  over  a  sidewalk,  bound  to  exercise 
more  than  reasonable  care  and  caution  in  respect  to  his  own 
safety.  Until  he  is  chargeable  with  notice  to  the  contrary, 
he  Las  a  right  to  presume  the  same  to  be  in  a  reasonably  safe 
condition.  But  he  is  bound  to  act  with  reasonable  prudence 
in  the  light  of  known  facts.  If,  therefore,  he  heedlessly^  runs 
into  known  danger,  he  must  bear  the  consequences  of  his  own 
folly.    Kewanee  v.  Depew,  80  111.  119. 
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It  is  true,  he  is  not  to  be  judged  by  the  mere  opinioni  of 
witnesses  that  another  coarse  would  have  been  a  safer  one.  He 
is  entitled  to  the  benefit  of  his  own  judgment,  if  it  leads  him 
into  a  reasonably  prudent  course  of  conduct  If  two  men,  in 
passing  over  a  dangerous  walk,  should  adopt  different,  but 
equally  prudent,  measures  respecting  their  personal  safety,  and 
one  of  them  should  fall  while  the  other  passed  over  in  safety, 
the  one  who  fell  is  not  to  be  judged  by  the  conduct  of  him  who 
fell  not,  for  they  were  both  equally  prudent,  and  the  accident 
was  the  result  of  an  error  in  judgment.  Chicago  v.  McGiven, 
supra.  The  question  in  each  case  is  whether  or  not  the  con- 
duct of  the  plaintiff  was,  in  the  light  of  all  the  surrounding 
circumstances,  characterized  by  reasonable  care  and  prudence. 
If  it  was  not,  then  he  cannot  recover.  C.  B.  &  Q.  R.R.  Co.  v.  Van 
Patten,  64  111.  510.  But,  if  the  negligence  of  the  defendant  in 
the  matter  complained  of,  has  been  gross,  the  law  will  not  re- 
quire the  plaintiff  to  show  that  he  was  absolutely  free  from 
fault,  but  will  even  indulge  him  in  a  slight  degree  of  negli- 
gence, provided  his  conduct  still  appears  to  be  that  of  a  reason- 
ably careful  and  cautious  man. 

But  where  the  dangerous  condition  of  the  walk  is  known,  his 
care  must  be  measured  by  the  necessities  of  the  case.  Kewanee 
V.  Depew,  supra/  Quincy  v.  Barker,  81  111.  300. 

Tested  by  these  principles,  we  cannot  see  that  appellee  has 
shown  any  right  to  recover.  The  charge  in  the  third  count  in 
the  declaration  (which  is  the  most  favorable  one  for  appellee), 
is  that  appellant  constructed  and  built  the  sidewalk  in  ques- 
tion, so  carelessly,  negligently,  nnskillfuUy,  and  in  snch  a 
wrongful  manner,  that  the  same  was  not  reasonably  safe  for 
persons  passing  over  the  same  when  it  was  wet,  damp,  or  cov- 
ered with  ice,  sleet,  frost  or  snow.  The  fault  here  charged  is  in 
the  construction  of  the  sidewalk.  There  is  no  complaint  that 
it  was  at  other  times  dangerous.  The  proof  shows  that  it  had 
become  slippery  by  reason  of  the  snow  and  ice  resting  thereon, 
which  had  become  hard  and  smooth,  and  this  condition  of 
things  had  been  aggravated  by  the  boys  sliding  down  the  in- 
cline in  the  walk.  If  the  walk  was  properly  constructed,  then 
BO  long  as  the  snow  and  ice  did  not  accumulate  so  as  to  cause 
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an  obstrnction  to  travel,  the  city  was  not  bound  to  remove  it, 
nor  is  this  the  cause  of  complaint  here.  That  dntj  is  sought 
to  be  imposed  upon  the  city  because  of  its  own  act  in  so  con- 
structing its  sidewalk  as  to  render  it  dangerous  when  covered 
with  snow  and  ice.  If  an  action  can  be  maintained  on  that 
ground  at  all,  the  proof  must  show  negligence  on  the  part  of 
the  city,  and  that  the  plaintiff  was  either  wholly  free  from  neg- 
ligence, or  if  guilty  of  any  negligence  contributing  to  the  in- 
jury, it  was  but  slight,  and  that  of  appellant  was  gross  in 
comparison  therewith.  That  the  place  was  slippery  and  some- 
what dangerous,  seems  to  be  well  established  \>y  the  evidence, 
and  that  the  dangerous  condition  of  the.  walk,  at  that  time, 
may  be  attributed  largely  to  the  manner  in  which  it  was  con- 
structed, may  also  be  conceded. 

But  it  is  equally  true,  that  appellee  was  well  acquainted  with 
its  condition,  and  had  been  so  acquainted  with  it  for  some  time. 
In  fact  he  had  passed  over  it  that  very  morning  within  an  hour 
of  the  time  of  the  accident,  but  says  he  did  not  know  that  it 
was  slippery  or  dangerous  at  the  time  he  attempted  to  cross 
over  and  fell.  Itow,  if  this  place  in  the  sidewalk  was  so  very 
dangerous  as  to  call  for  extraordinary  precautions  on  the  part 
of  the  city  authorities,  it  seems  very  evident  that  appellee 
would,  in  passing  over  it  twice  inside  of  an  hour,  have  discov- 
ered its  dangerous  character;  or  if  he  did  not  discover  it,  know- 
ing as  he  did,  of  the  inequality  of  the  walk,  he  must  have  been 
guilty  of  inexcusable  carelessness.  With  the  means  of  knowl- 
edge in  his  possession  which  he  had,  it  appears  to  us  that  a 
high  degree  of  negligence  on  the  part  of  the  city  authorities  is 
wholly  incompatible  with  the  exercise  of  a  reasonable  degree 
of  prudential  care  on  the  part  of  appellee  at  the  time  of  the 
accident,  for  the  dangerous  condition  of  the  sidewalk,  if  that 
was  its  condition,  must  have  been  apparent  if  he  had  but  used 

his  eyes. 

Cases  are  not  wanting,  where,  under  very  similar  circum- 
stances, the  right  of  action  has  been  totally  denied.  Kewanee 
V.  Depew,  supra;  Quincy  v.  Barker,  supra;  Chicago  v.  Mc- 
Given,  supra. 

Appellee  says  he  walked  over  the  place  in  question  carefully, 
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but,  wlien  we  rernember  be  says  be  did  not  know  the  place  was 
slippery  or  dangerous,  this  expression  must  be  taken  to  raeaa 
that  he  exercised  no  more  care  at  that  place  tlian  at  any  other 
place  in  the  walk. 

If  appellant  was  so  culpably  negligent  as  is  alleged,  the 
results  of  that  carelessness  were  of  such  a  cliaracter  as  to  be 
plainly  visible,  and  to  call  for  the  exercise  of  extraordinary 
precaution  on  the  part  of  passers-by. 

The  proof  in  this  case  showing  that  appellee  either  did  not 
discover  the  danger,  or  did  not  take  any  precautions  correspond- 
ing with  the  situation,  we  must  hold  that,  until  these  plain 
requirements  of  prudence  on  his  part  shall  be  fully  met,  or 
their  omission  satisfactorily  accounted  for,  he  cannot  recover. 
The  judgment  will  bo  reversed,  the  cause  remanded,  and  sl  ve- 
nire de  novo  awarded. 

Reversed  and  remanded. 

HiGBEE,  J.,  dissenting. 


John  W.  Day 

V. 

The  City  op  Clinton.* 

1.  Ordinance  —  Repeal  pending  prosecutions  under.  —  Where 
prosecutions  were  commenced  for  violation  of  a  city  ordinancef  and  while 
such  prosecutions  were  pending  on  appeal  from  the  magistrate,  the  ordinaooe 
was  repealed  without  any  clause  saving  the  right  to  prosecute  for  ;»ast  viola- 
tions, the  court  is  powerless  to  proceed  with  the  pending  prosecutions. 

2.  Repeal  of  repeaunq  ordinance. — The  repetd  at  a  subsequent 
meeting  of  the  city  council,  of  the  repealing  ordinance,  would  not  operate  to 
restore  the  right  to  prosecute  for  past  violations,  neither  would  the  *»nactinjr 
of  an  ordinance  to  the  effect  that  the  first  repeal  should  not  affect  prosecations 
for  prior  violations. 

8.  Witness — Cannot  be  compelled  to  testify  ag.»tnst  himself.— 
In  prosecutions  for  violations  of  a  city  ordinance,  the  defendant  cannot  be 
compelled  to  testify  against  himself. 

Appeals  from  the  Circuit  Court  of  DeWitt county ;  the  Hon. 

♦  Two  cases. 
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Lyman  Lacey,  Judge,  presiding.     Opinion  filed  June  29, 1880. 

Mr.  Michael  Donahue  and  Mr.  E.  A.  Lemon,  for  appellant; 
that  the  ordinance  was  improperly  admitted  in  evidence,  it  hav- 
ing been  repealed  since  the  commencement  of  the  suit;  cited, 
Naylor  v.  Galesburg,  56  111.  285;  County  of  Menard  v.  Kin- 
caid,  71  111.  587;  Kipp  v.  Lichtenstein,  79  111.  358;  Wilson 
V.  O.  &  M.  R.  E.  Co.  64  111.  542;  Sedgwick  on  Statutory  and 
Constitutional  Law,  108. 

Ordinances  have  the  same  force  and  efifect  as  laws  passed  by 
the  legislature:  Taylor  v.  Carondelet,  22  Mo.  105;  Wragg  v. 
Penn  Town  111.  Syn.  Eep'r,  206;  Cooley  on  Constitutional 
Limitations,  198. 

The  repeal  of  a  repealing  act  does  not  revive  the  original 
law  as  to  past  offenses:  Sullivan  v.  Tlie  People,  15  111.  233. 

It  was  error  to  compel  defendant  to  testify,  against  his  claim 
of  privilege:  1  Greenleaf's  Ev.  §  330;  Eev.  Stat.  1874,490, 
§  6;  Gardner  v.  The  People,  20  111.  430;  Fant  v.  The  People, 
45  111.  259:  Graubner  v.  City  of  Jacksonville,  50  111.  87;  People 
V.  Starr,  50  111.  52. 

In  an  action  of  debt  it  is  error  to  render  judgment  for  dam- 
ages only:  Maguire  v.  Town  of  Xeuia,  54  111.  299;  O'Conner 
V.  Mullen,  11  111.  116;  Trustees  of  Schools  v.  Chamberlain,  14 
111.  i95. 

Mr.  Geoege  B.  Gra^ham,  for  appellee;  that  the  repeal  of  the 
repealing  ordinance  saved  the  right  to  continue  the  prosecu- 
tions, cited  Commonwealth  v.  Getchell,  16  Pick.  452;  Com- 
monwealth V.  Mott,  21  Pick.  492 ;  Wheeler  v.  Eoberts,  7  Cow. 
536;  1  Kent's  Com.  466. 

Appellant  cannot  invoke  the  protection  given  to  druggists 
by  the  ordinance,  until  he  complies  with  the  State  law  by  execut- 
ing a  bond  as  there  required:  Eev.  Stat.  1874, 439;  §5;  Mun- 
sell  V.  Temple,  3  Gilm.  93;  Lombard  v.  Cheever,  3  Gilm.  469. 

The  defendant  was  not  privileged  from  testifying:  Weldou 
V.  Birch,  12  111.  374;  Starkie  on  Evidence,  *209;  1  Greenleaf's 
Ev.  §  452. 

This  is  a  civil  suit:  8  Black.  Cora.  159;  Ewbanks  v.  Town  of 
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Aeliley,  36  111.  177;  Jacksonville  v.  Block,  11  111.  507;  Willis 
V.  Legris,  45  111.  289;  Iloyer  v.  Mascoutali,  59  111.  137. 

The  judgment  was  sufficiently  formal,  it  being  a  case  appealed 
from  a  justice  of  the  peace:  Bidders  v.  Eiley,  22  111.  109;  C.  & 
R  I.  R.  K  Co.  V.  Whipple,  22  111.  337;  Pendergast  v.  City 
of  Peru,  20  111.  52;  Horton  v.  Critchfield,  18  111.  133. 

McCuLLocH,  P.  J.  The  points  involved  in  these  two  cases 
are  substantiallv  the  same. 

Appellant  was  sued  before  a  police  magistrate  for  snccessive 
violations  of  a  certain  ordinance  of  the  city  of  Clinton,  which 
was  repealed  during  the  pendency  of  the  suits.  The  first  suit 
resulted  in  a  judgment  before  the  magistrate,  in  favor  of  the 
city,  from  which  judgment  appellant  perfected  an  appeal  on 
the  24th  day  of  June,  1879.  The  second  suit  was  commenced 
on  the  30th  day  of  July,  1879,  and  on  the  5th  day  of  August, 
a  trial  was  had  before  the  magistrate,  which  resulted  in  appel- 
lant's acquittal,  and  from  that  judgment  the  city  appealed. 

On  the  28th  day  of  July,  1879,  the  city  council  passed  an 
ordinance  repealing  that  portion  of  the  former  ordinance  under 
which  these  prosecutions  were  commenced,  without  any  clause 
reserving  the  right  to  prosecute  for  any  past  violations  thereof. 
This  ordinance  was  published  and  took  effect  on  the  first  day 
of  August,  1879.  So  it  appears,  from  the  records,  that  both 
suits  were  pending  and  undetermined  when  that  ordinance  took 
effect. 

This  repealing  ordinance  completely  blotted  out,  as  it  were, 
the  guilt  of  appellant,  and  left  him  as  innocent,  in  the  eye  of 
the  law,  as  if  the  former  ordinance  had  never  been  passed,  and 
rendered  the  courts  powerless,  for  the  time  being,  to  proceed 
further  against  him.  Bishop  on  Statutory  Crimes,  §  178; 
Wilson  V.  O.  &  M.  R'y  Co.  64  111.  542. 

But  before  the  trial  of  either  of  these  cases  took  place  in 
the  circuit  court,  the  city  council  passed  another  ordinance, 
whereby  it  was  ordained  in  the  first  section  thereof,  that  no 
new  ordinance  should  be  construed  to  repeal  any  former  ordi- 
nance as  to  any  offense  committed  against  the  same,  save  only 
that  the  proceedings  thereafter  should   conform  as  nearly  as 
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practicable  to  the  new  ordinance;  and  in  the  second  section  it 
was  ordained  that  the  foregoing  repealing  ordinance  of  July 
28,  1879,  be  repealed,  but  not  so  as  to  affect  any  penalties  in- 
curred for  any  violation  of  the  same  while  in  force.  Tlie  causes 
were  both  tried  at  the  September  term,  1879,  of  the  circuit 
court,  and  judgments  rendered  against  appellant  in  both  cases, 
from  which  he  prosecutes  these  appeals.  In  support  of  these 
judgments  it  is  contended  that  the  repeal  of  the  repealing  or- 
dinance revived  the  former  ordinance  with  all  its  penal 
consequences,  and  therefore  appellant  again  became  liable  to 
punishment  for  acts  committed  before  its  repeal.  It  is  un- 
doubtedly true  that  by  tlie  common  law  rule  the  repeal  of  a 
repealing  statute  revives  the  former  law,  at  least  to  the  extent 
of  rendering  subsequent  acts  amenable  thereto.  Bishop  on 
Statutory  Crimes,  §  186. 

It  may  be  conceded  that  after  an  offense  against  a  statute 
has  been  committed,  the  degree  of  punishment  may  be  changed 
by  a  subsequent  enactment,  provided  the  punishment  is  not  in- 
creased. Bishop  on  Stat  Crimes,  §  185.  And  in  some  cases  it 
has  been  held  that,  if  the  statute  working  such  a  change  be 
itself  repealed  before  sentence,  the  offender  may  be  punished 
under  the  former  law.  Com.  v.  Mo tt,  21 -Pick.  492;  Com.  v. 
Getchell,  16  Pick.  452. 

In  all  such  cases,  however,  the  accused  has  continued  from 
the  time  of  his  offense  until  the  trial  to  be  tainted  with  guilt, 
and  the  subsequent  legislation  has  had  respect  only  to  the  de- 
gree of  his  punishment  We  have  found  no  case  in  which  it 
has  been  held  that  a  repealing  statute  revives  the  guilt  of  one 
whose  offense  has  once  been  wholly  expurgated  by  tlie  repeal 
of  the  law  creating  it 

If  a  new  statute  makes  an  act  innocent  at  the  time  of  its  pas- 
sage, criminal ;  if  it  aggravates  the  offense  and  makes  it  greater 
than  when  committed;  if  it  inflicts  a  greater  punishment  than 
the  law  annexed  to  the  crime,  when  committed;  if  it  author- 
izes a  conviction  upon  less  evidence  than  the  law  required 
at  the  time  of  the  commission  of  the  offense,  it  is  ex  post 
facto  and  void.  Dawson  v.  the  State,  6  Tex.  347.  In  Rob- 
erts V.  The  State,  2  Tenn.  424,  it  is  said:  "  The  repeal  of  a  pen- 
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al  statute  operates  as  a  pardon  of  all  offenses  committed  before 
that  time,  and  supersedes  the  jurisdiction  of  the  criminal  courts 
except  where  the  repealing  statute  contains  a  provision  ex- 
pressly saving  the  right  to  prosecute.  Very  generally,  when 
the  legislature  undertake  to  repeal  one  punishment  and  substi- 
tute another,  the  right  to  prosecute  and  punish  previous  offen. 
ses  is  reserved  by  a  section  expressly  incorporated  for  that 
purpose;  but  if  this  is  omitted,  no  instance,  it  is  believed,  can  be 
shown  where  the  courts  of  criminal  jurisdiction  have  taken  cog- 
nizance of  such  offenses."  The  same  principles  have  been  re- 
peatedly enunciated  by  our  own  Supreme  Court.  Naylor  v. 
City  of  Galesburg,  56  111.  285;  County  of  Menard  v.  Kincaid, 
et  al.  71  111.  687;  Kipp  v.  Lichtenstein,  79  111.  858;  Wilson  v. 
V.  O.  &  M.  K.  R.  Co.  64  111.  542. 

It  follows  therefore  that  when  the  ordinance  of  August  23d 
took  effect,  the  appellant  was  guilty  of  no  offense  under  the 
former  ordinance,  for  that  had  been  repealed,  and  the  offense 
completely  blotted  out;  appellant  was  therefore  an  innocent 
man,  and  no  ordinance  of  the  city  thereafter  enacted  could  ren- 
der him  guilty  on  account  of  acts  previously  committed. 

It  is  provided  in  the  Revised  Statutes  of  1845,  Ch.  90,  §  26, 
that  "No  act  or  part  of  an  act,  repealedby  another  act  of  the  Gen- 
eral Assembly,  shall  be  deemed  to  be  revived  by  the  repeal  of 
such  a  repealing  act;  "  and  while  we  cannot  extend  this  pro- 
vision by  implication,  so  as  to  embrace  city  ordinances  (Naylor 
V.  City  of  Galesburg,  supra,)  yet  it  undoubtedly  indicates  the 
general  policy  of  the  law  of  this  State  for  many  yoars;  and  the 
same  may  be  said  of  that  part  of  our  present  Constitution 
which  provides  that,  "  no  law  shall  be  revived  or  amended  by 
reference  to  its  title  only,  but  the  law  revived,  or  the  section 
amended,  shall  be  inserted  at  length  in  the  new  act.  "  The 
policy  of  our  law  being  so  plainly  indicated,  we  should  be  slow 
to  decide  an  offense  revived  by  the  repeal  of  a  repealing  or- 
dinance, if  such  a  thing  were  possible;  but  for  the  reasons  be- 
fore given  we  hold  this  last  repealing  ordinance  inoperative  as 
to  offenses  previously  committed,  and  in  consequence  thereof, 
that  appellant  was  unlawfully  convicted. 

We  are  also  of  the  opinion  that  the  court  erred  in  compell- 
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iiif^  appellant  to  testify  against  himself,  and  that  the  stipula- 
tion filed  by  counsel  for  the  city,  to  prosecute  the  case  to  final 
judgment,  did  not  remove  the  objection.  It  is  true,  the  case 
was,  in  form,  a  civil  action  for  the  recovery  of  a  penalty;  yet 
it  is  equally  true  that,  unless  the  appellant  could  protect  him- 
self from  criminal  prosecution  by  showing  a  strict  compliance 
with  the  provisions  of  the  ordinance  in  question,  he  might  be 
prosecuted  and  convicted  under  the  second  section.  Chap.  43, 
of  the  Bevised  Statute.  Wragg  v.  Penn  Township,  94  111.  11. 
He  was,  therefore,  not  bound  to  answer  the  questions  put  to 
him,  tending  to  show  his  guilt;  and,  as  it  appears  from  the 
record,  that  without  his  own  testimony,  he  could  not  have  been 
convicted  of  any  violation  of  the  ordinance  for  any  ofiense 
other  than  that  embraced  in  the  repealed  section,  it  follows  that 
his  conviction  was  not  warranted  by  law. 

Judgment  reversed. 


Sarah  Carson 

V. 

City  op  Bloomington. 


1.  VioiATiON  OP  ordiwancb—Imprisonment.— Where  an  ordinance 
provided  that  upon  rendering  judgment  of  conviction  thereunder,  the  justice, 
if  the  fine  and  costs  were  not  paid  at  once,  might  order  the  defendant  to  stand 
committed  until  they  were  paid,  unless  the  defendant  should  appeal  there- 
from, it  was  error,  upon  trial  on  appeal  in  the  circuit  court,  to  render  judg- 
ment and  order  the  defendant  to  be  committed  to  jail.  As  soon  as  the  defend- 
ant had  perfected  an  appeal  from  the  justice,  the  ordinance,  so  far  as  it 
related  to  imprisonment,  had  spent  its  force,  and  there  could  be  no  further 
imprisonment  under  it. 

2.  IicPRisoNMEHT  i7in>ER  THE  STATUTE. — Neither  can  the  order  for 
imprisonment  be  sustained  under  the  provisions  of  an  act  passed  in  1879,  pro- 
viding that  upon  conviction,  the  offender  may  be  committed  until  fine  and 
costs  are  paid.  The  act  itself  and  the  ordinance  under  which  conviction  was 
had  are  so  variant  as  to  the  manner  of  punishment  that  they  cannot  be  con- 
strued as  standing  together;  and  taken  by  itself  the  act  could  only  operate 
upon  fines  imposed  subsequently  to  its  passage. 

Vol.  VL  81 
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Ebbob  to  the  Circuit  Court  of  McLean  county;  the  Hon. 
Owen  T.  Keeveb,  Judge,  presiding.  Opinion  filed  June  29, 
1880. 

Messrs.  Bloohfield  &  Hughes,  for  plaintiff  in  error;  that  it 
was  error  to  admit  the  ordinance  in  evidenl»  without  proof 
that  the  city  had  a  charter,  and  proof  of  publication  of  the 
ordinance,  cited  Alton  v.  Hartford  Fire  Ins.  Co.  72  IlL  328; 
Schott  T.  The  People,  89  111.  195;  Trustees  of  Elizabethtown  v. 
Lefler,  23  111.  90;  Newlan  v.  Aurora,  17  111.  S79;  Bamettv. 
President,  etc.,  28  IlL  62. 

It  was  error  to  render  final  judgment  and  order  the  defend* 
ant  imprisoned:  Kinmumdy  v.  Mahan,  72  111.  462;  Hoyerr 
Town  of  Mascoutah,  59  IlL  137. 

As  to  error  in  the  instructions  not  being  based  on  the  evi- 
dence: Gibson  v.  Webster,  44  IlL  483;  Harmit  v.  Thompson,* 
46  IlL  460;  Bullock  v.  Karrott,  49  IlL  62;  Bailey  v.  Godfrey, 
54  IlL  507;  IlL  Cent.  R.  R.  Co.  v.  McKee,  43  111.  119. 

Mr.  T.  C.  Kebbick  and  Mr.  B.  D.  Lucas,  for  defendant  in 
error;  that  a  court  will  take  judicial  notice  of  the  public  charter 
of  a  city,  cited  Browning  v.  City  of  Springfield,  17  IlL  147. 

The  judgment  of  commitment  is  based  upon  a  Statute  of  the 
State:  Laws  of  1879,  71. 

McCuLLocH,  p.  J.  On  the  15th  day  of  November,  A  D. 
1878,  suit  was  commenced  against  plaintiff  in  error,  before  a 
police  magistrate,  to  recover  a  penalty  for  an  alleged  violation 
of  an  ordinance  of  the  city  of  Bloomington.  A  trial  was  had 
(after  change  of  venue)  before  a  justice  of  the  peace,  whicli  re- 
sulted in  a  judgment  against  plaintiff  in  error,  from  which 
she  appealed  to  the  circuit  court  The  cause  was  tried  at  the 
November  term,  1879,  of  the  circuit  court,  at  which  term  a 
verdict  was  rendered  against  plaintiff  in  error,  assessing  the 
penalty  at  twenty-five  dollars.  A  motion  for  a  new  trial  was 
entered  and  taken  under  advisement.  At  the  next  term,  this 
motion  was  overruled  and  judgment  rendered  upon  the  ver- 
dict, and  for  costs  of  suit,  and  it  was  ordered  that  plaintiff  in 
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error  stand  committed  to  the  city  prison,  in  the  city  of  Bloom- 
ington,  until  said  fine  and  costs  should  be  fully  paid,  and  that 
the  sheriff  of  McLean  county  execute  said  order. 

Numerous  errors  are  assigned  upon  the  record,  but  upon  a 
careful  inspiection  thereof,  we  find  none  prior  to  the  time  of 
the  rendition  of  the  judgments  of  whicli  plaintiff  in  en*or  can 
now  avail  herself.  At  a  certain  stage  of  the  proceedings,  she 
applied  for,  and  obtained,  a  change  of  venue,  on  account  of  the 
prejudice  of  the  judge  then  presiding,  as  is  alleged,  but  at  a 
subsequent  day  of  the  same  term,  the  order  granting  the 
change  was  so  modified  as  to  make  it  conditional  upon  her 
giving  a  new  appeal  bond.  No  bill  of  exceptions  was  taken  to 
the  rulings  of  the  court  at  that  time,  nor  did  plaintiff  in  error 
at  tlie  term  at  which  the  trial  took  place,  and  when  another 
judge  was  presiding,  make  any  objections  to  the  jurisdiction 
of  the  court.  She  has,  therefore,  waived  her  right  to  make  the 
objection  in  this  court. 

The  evidence  sustains  the  verdict,  and  we  see  no  error  in 
admitting  evidence  before  the  jury.  The  judgment  of  convic- 
tion was  therefore  proper,  and  in  so  far  as  the  court  rendered 
judgment  in  favor  of  defendant  in  error  for  the  amount  of  the 
fine  and  costs,  there  was  no  error,  and  to  that  extent  the  judg- 
ment is  affirmed. 

But  the  circuit  court  erred  in  ordering  plaintiff  in  error  to 
stand  committed  to  the  city  prison  until  the  fine  and  costs  should 
be  paid.  After  verdict  and  before  judgment,  defendant  in  error 
offered  in  evidence  to  the  court  an  ordinance  providing  that,  up- 
on rendering  judgment  for  any  such  fine,  the  justice  shall  require 
immediate  payment,  and  shall  make  an  order  that  the  defend- 
ant stand  committed  until  the  fine  and  costs  are  paid;  and  the 
defendant,  if  present,  shall  not  be  permitted  to  depart  from  «us- 
tody  except  upon  payment  of  such  judgment,  or  upon  filing  an 
appeal  bond,  with  good  security;  and  if  such  judgment  be  not 
forthwith  paid,  or  an  appeal  taken,  the  court  rendering  the  same 
shall  issue  an  execution  commanding  the  officer  to  levy  the  said 
debt  and  costs  of  the  goods  and  chattels  of  the  defendant,  and 
for  want  thereof,  then  to  take  the  body  of  such  defiendant  and 
commit  him  to  the  prison  of  said  city,  or  to  tiie  jail  of  said 
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county,  there  to  remain  twenty-four  hours  for  every  dollar  cii- 
tained  in  the  amount  of  said  fine  and  costs,  or  to  require  him 
to  labor  upon  the  streets  of  said  city  at  the  rate  of  one  dollar 
per  day,  until  the  whole  amount  of  said  fine  and  costs  is 
worked  out. 

This  ordinance  provides  for  imprisonment  only  when  there 
is  no  appeal. 

As  soon,  therefore,  as  plaintiff  in  error  had  perfected  her 
appeal  from  the  judgment  of  the  justice,  the  ordinance  so  far 
9S  it  provides  for  imprisonment,  had  spent  its  force,  and  there 
could  be  no  further  imprisonment  under  it 

It  is,  however,  contended  that  the  order  of  imprisonment  is 
justified  by  the  act  of  the  Legislature,  approved  and  in  force 
April  12th,  1879  (Sess.  L.  p.  70),  which  seems  to  authorize  the 
court  or  magistrate  to  commit  su(^  offender  until  such  line, 
penalty  and  costs  shall  be  fully  paid.  The  ordinance  offered 
in  evidence,  provides  for  imprisonment  for  twenty-four  hours 
for  every  dollar  of  such  fine  and  costs,  whilst  the  act  referred 
to  provides  for  imprisonment  until  the  fine  and  costs  shall  be 
fully  paid,  provided  that  no  such  imprisonment  shall  exceed 
six  months  for  any  one  offense.  The  ordinance  provides  in 
case  the  party  shall  be  required  to  labor  on  the  street,  he  shall 
be  allowed  one  dollar  per  day,  whilst  the  act  in  question  pro- 
vides that  he  shall  be  allowed  only  fifty  cents  per  day.  These 
provisions  are  so  very  dissimilar  that  they  cannot  be  construed 
as  standing  together  and  meaning  the  same  thing.  Therefore, 
in  order  to  make  the  statute  apply  to  this  case,  we  must  give 
it  a  retroactive  effect,  and  construe  it  as  providing  an  addition- 
al remedy  for  the  collection  of  a  fine  imposed  subsequently  to 
its  passage,  for  an  offense  committed  previously  thereto.  Wlien 
this  act  went  into  effect,  plaintiff  had  already  complied  witli 
all  the  laws  then  in  force  necessary  to  secure  her  immunity 
from  future  imprisonment  for  this  offense.  To  again  subject 
her  to  imprisonment  in  case  of  her  inability  to  pay  her  fine, 
would  be  a  harsh  measure,  if  within  the  power  of  the  legisla- 
ture at  all.  We  are  not,  however,  called  upon  to  inquire  into 
the  power  of  the  legislature  to  so  provide,  for  in  the  act  in 
question  we  fail  to  find  any  evidenoe  of  any  intent  to  apply  its 
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enactments  to  past  offenses.  "  Eetrospective  laws  are  viewed 
with  disfavor,  and  conrts  do  not  allow  statutes  to  have  a  retro- 
active effect  on  past  transactions,  unless  it  appears  that  such 
was  the  intention  of  the  legislature,  manifested  by  clear  and 
unequivocal  expressions."  Hansen  v.  Meyer,  81  III.  321;  In 
re  Esther  Fuller,  79  111.  99. 

Tested  by  this  rule,  the  act  of  1879  does  not  apply  to  this 
case.    That  part  of  the  judgment  of  the  circuit  court  which 

orders  the  plaintiff  in  error  to  be  imprisoned  until  the  fine  and 
costs  are  paid,  is,  therefore,  reversed. 

Reversed  in  part. 


Benjamin  F.  Beaslet  et  al.,  Ex'rs, 

V. 

Martha  Henrt. 

Pbomisb  to  pat  thb  debt  of  akotheb. — Appellee  havinff  a  first  mort- 
gage apon  certain  landB,  consented  with  the  mortgagor  that  the  same  might 
be  subordinated  to  the  lien  of  another  mortgage  which  he  was  to  give  appel- 
lant's testator,  which  was  done.  This  release,  as  claimed  by  appellee,  was 
made  npon  the  promise  of  the  second  mortgagee  to  pay  appellee's  claim, 
and  would  be,  no  doubt,  a  sufficient  consideration  to  support  a  promise  by 
the  second  mortgagee  to  pay  appellee;  but  the  evidence  fails  to  show  such  a 
promise,  and  it  was  error  to  allow  appellee^s  claim  against  the  estate  of  the 
second  mortgagee. 

Appeal  from  the  Circnit  Court  of  Morgan  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding.     Opinion  filed  June  29, 1880. 

Mr.  William  Bsown  and  Mr.  RD.  Russell,  for  appellants. 

Messrs.  Moebiron,  "WnrrLooK  &  Lippincott,  for  appelee; 
that  the  suit  was  properly  brought  in  the  name  of  Mrs.  Henry, 
cited  Steel  v.  Adams,  77  111.  471;  Eddy  v.  Eoberts,  17  111. 
505;  Brown  v.  Strait,  19  111.  88;  Bristow  v.  Lane,  21  111.  194. 

The  consideration  for  the  undertaking  was  sufficient:  Bu- 
chanan V.  International  Bank,  78  111.  500;  Burch  v.  Hubbard, 
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48  111.  164;  Cooke  V.  Murphy,  70111.  96;  Funk  v.  Hough,  29  111. 
145;  Cassell  v.  Kobs,  33  111.  245. 

Interest  was  properly  computed  at  ten  per  cent,  after  mata- 
rity  of  the  note:  Phinny  v.  Baldwin,  16  HI.  108;  Entyre  v. 
McDaniel,  28  IlL  201. 

Davis,  J.  This  was  a  claim  presented  to  the  County  Court 
of  Morgan  county,  by  appellee,  against  the  estate  of  William 
Orear,  deceased. 

The  claim  was  disallowed,  an  appeal  was  taken  to  the  circuit 
court,  and  there  appellee  obtained  a  judgment  for  $1,845.35, 
and  from  that  judgment  this  appeal  was  taken. 

On  the  16th  of  September,  1874,  Joseph  Hayes  executed  his 
note  to  appellee  for  $1,210,  due  one  day  after  date,  with  inter- 
est at  the  rate  of  ten  per  cent,  per  annum,  and  also  executed 
to  her  his  mortgage  to  secure  the  same  on  about  200  acres  of 
land  in  Nebraska.    This  mortgage  was  not  recorded. 

On  the  20th  of  March,  1875,  appellee  signed  an  instrument 
in  writing,  whereby  she  consented  that  the  said  mortgage 
should  be  subordinated  to  the  lien  of  William  Orear  on  said 
land,  together  with  other  lands,  created  by  a  trust  deed  executed 
by  said  Joseph  Hayes  to  H.  E.  Dummer  and  E.  P.  Kirby, 
trustees,  of  the  date  of  24th  February,  1875,  to  secure  $4,400 
due  said  Orear. 

Joseph  Hayes  executed  his  note  of  date  March  Ist,  1875,  to 
William  Orear  for  $4,400,  due  three  years  after  date,  bearing 
interest  at  the  rate  often  per  cent,  per  annum;  and  to  secure 
this  note  Hayes  executed  two  trust  deeds  on  said  Nebraska 
land  and  land  in  Morgan  county,  Illinois;  and  on  the  20th  of 
March,  1875,  Orear  paid  to  Hayes,  by  a  check  on  the  Jackson- 
ville National  Bank,  the  sum  of  $4,400,  which  amount  was 
placed  to  the  credit  of  Hayes,  and  by  him  afterwards  drawn  out 

It  is  claimed  by  appellee,  that  she  executed  the  instrument 
in  -writing,  whereby  she  consented  that  her  mortgage  should 
be  subordinated  to  the  lien  'of  the  trust  deed  executed  by 
Hayes,  on  a  promise  made  by  Orear  that  he  would  pay  to  her 
the  amount  which  was  due  her  on  the  note  and  mortgage  ex- 

"ted  to  her  by  Hayes. 
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The  surrender  of  her  prior  lien  on  the  Nebraska  land  would 
have  supported  a  promise  made  by  Orear  to  pay  her  the 
amount  due  her  by  Hayes,  if  it  has  been  proven  that  such  a 
promise  was  mada  But  we  think  the  evidence  fails  to  show 
any  such  promise. 

Appellee  relies  on  tJie  testimony  of  Hayes,  and  of  a  witness 
by  the  name  of  McGhee,  who  has  presented  a  similar  claim 
against  the  estate  for  over  six  hundred  dollars.  The  former 
testified,  substantially,  that  he  knew  of  no  contract  arrange- 
ment between  Orear  and  the  claimants,  appellee  and  McGhee. 
Orear  agreed  with  him  to  pay  McGhee  or  famish  him  the 
money  to  pay  him,  and  in  June  following  would  furnish  the 
money  to  pay  appellee's  claim.  Judge  Dummer  made  a  re- 
lease, and  appellee  signed  it  to  satisfy  the  mortgage  on  the 
land,  with  the  understanding  that  Orear  was  to  furnish  the 
amount  of  her  claim  in  June  to  pay  her  off,  so  that  he  could 
have  a  mortgage  on  all  the  premises.  He  further  testified 
that  he  took  the  release  to  her  and  she  signed  it,  and  he  told 
her  that  Orear  would  furnish  the  money  in  June  following  to 
pay  her  claim.  With  that  understanding  she  signed  it,  as  the 
witness  said,  for  him.  Orear  wanted  his  mortgage  paid,  and 
to  get  that,  he  agreed  to  pay  the  claims  of  McGhee  and  ap- 
pellee, or  furnish  tlie  money  to  the  witness.  On  cross-exami- 
nation he  testified,  that  he  was  not  present  at  any  interview 
between  McGhee  and  Orear  in  which  the  claim  set  up  in  this 
case  was  the  subject  of  conversation. 

Orear  agreed  with  the  witness,  that  he  would  either  pay 
McGhee  or  furnish  the  money  to  him  to  pay  him,  in  order  to 
get  McGhee's  mortgage  on  the  land  released. 

Orear  said  he  was  well  enough  secured  to  let  him  have  the 
money  to  pay  McGhee.  Nothing  was  said  about  giving  Orear 
any  other  security.  He  never  paid  Orear  or  secured  him  in 
any  way  or  manner  whatever  for  paying  his  indebtedness  to 
McGhee,  He  further  testified  on  cross-examination,  that  ap- 
pellee's claim  was  a  note  of  $1,000  against  him;  that  he  was 
never  present  at  any  interview  between  the  parties;  that  Orear 
agreed  with  him,  that  if  appellee  would  release  her  mortgage, 
he  would  furnish  him  the  money  to  pay  her  claim ;  that  he 
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secured  Orear  for  paying  his  indebtedness  to  appellee  by  get- 
ting her  to  release  her  mortgage,  and  by  giving  him  a  mort- 
gage on  the  premises;  that  he  agreed  to  pay  her  or  furnish  him 
the  money  to  pay  her. 

McGhee  testified,  substantially,  that  he  signed  the  name  of 
appellee  to  the  release;  that  Hayes  brought  the  release  to  ap- 
pellee, and  witness  signed  it  at  her  request;  that  he  saw  Orear, 
and  the  latter  asked  him  if  appellee  and  he  would  make  the 
arrangement;  that  Orear  said,  if  he  made  the  trade,  he  would 
pay  appellee  and  the  witness  in  June;  that  he  wanted  the  first 
mortgage.  Witness  testified,  he  was  never  present  at  any  con- 
versation between  Hayes  and  Orear;  that  Orear  told  him  he 
would  let  Hayes  have  the  money  in  June. 

This  evidence  shows  conclusively,  that  no  interview  ever 
took  place  between  Orear  and  appellee,  and  that  no  promise 
was  made  by  the  former  to  the  latter,  except  such  as  may  arise 
from  the  statements  made  by  Orear  to  Hayes  and  McGhee. 

It  seems  that  Hayes  was  desirous  of  obtaining  a  loan  from 
Orear,  and  to  secure  the  same,  the  land  on  which  appellee  and 
McGliee  held  mortgages  was  required.  Orear  was  willing  to 
loan  $4,400,  the  sum  desired,  if  he  could  obtain  the  first  lien 
on  the  Nebraska  and  Morgan  county  lands,  and  to  accomplish 
this,  he  made  the  profifers  testified  to  by  Hayes  and  McGhee, 
that  if  appellee  and  McGhee  would  release  their  liens,  he  would 
pay  them  their  claims  or  furnish  the  money  to  Hayes  witli 
which  to  pay  them. 

And  did  not  Orear  do  one  of  the  two  things  which  he  agreed 
to  do? 

The  evidence  discloses,  that  on  the  20th  day  of  March,  1875, 
appellee  consented  in  writing  that  her  mortgage  should  beheld 
subordinate  to  the  lien  of  Orear  on  the  same  land,  and  on  the 
same  day,  and  we  may  presume  on  the  delivery  of  that  consent 
in  writing  to  him,  Orear  paid  to  Hayes  $4,400  in  cash.  With 
this  money  so  furnished,  Hayes,  if  he  had  acted  honestly,  should 
have  paid  to  appellee  and  McGhee  the  amount  of  their  respect- 
ive claims,  instead  of  keeping  the  money  due  to  them  himself 

If  Oreai'  had   made  an  absolute  promise  to  appellee  and 
McGhee  to  pay  them  the  amounts  due  them  by  Hayes,  he  should 
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have  retained  in  his  own  hands  so  much  of  the  $4,400  loaned 
to  Hayes  as  would  have  discharged  their  several  claims.  But 
the  evidence  establishes  no  such  promise.  He  was  at  liberty 
to  pay  to  them  their  claims,  or  to  furnishjto  Hayes  the  money 
with  which  to  discharge  his  debts  to  them. 

It  cannot  reasonably  be  claimed  that  Orear  would  loan 
$4,400,  and  with  great  care  secure  the  same  by  a  first  lien  on 
real  estate,  and  at  the  same  time  pay  or  give  to  appellee  and 
McGhee  over  $2,000  without  any  security  whatever,  or  any 
evidence  of  indebtedness  from  any  person  to  him  for  that 
amount. 

Had  it  appeared  in  the  transaction  that  the  notes  and  mort- 
gages executed  to  appellee  and  McGhee  had  been  assigned  by 
them  to  Orear,  then  it  could  reasonably  be  inferred  that  Orear 
considered  the  land  in  ITebraska  and  Morgan  county  ample 
security  for  the  $6,400  which  would  be  required  to  make  the 
loan  of  $4,400  to  Hayes  and  pay  to  appellee  and  McGhee  the 
amount  of  their  claims. 

The  whole  transaction,  viewed  in  a  reasonable  and  business 
light,  was  that  the  $4,400  received  by  Hayes  from  Orear  was  a 
new  loan,  to  be  secured  on  the  Nebraska  and  Morgan  county 
lands,  out  of  which  new  loan  Hayes  was  to  discharge  the  liens 
of  his  old  mortgage  indebtedness  to  appellee  and  McGhee. 

We  think  the  court  below  erred  in  allowing  appellee's  claim 
against  the  estate  of  Orear,  and  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


Benjamin  F.  Beasley  et  al.,  Exr's^ 

V. 

Flavius  J.  McGhee. 

Statement.— 7^  <^&^  ^  similar  to  the  preceding,  and  xeversed  for  the 
same  reasons. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
CYJsrs  Epleb,  Judge,  presiding.     Opinion  filed  June  29,  1880. 
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Greenemeyer  t.  Deppe. 
Mr.  William  Bbown  and  Mr.  K.  D.  Bussell,  for  appellants. 
.  Messrs.  Moreison,  Whitlock  &  Lippincx)tt,  for  appellea 

Davis,  J.  The  facts  in  this  case  and  in  the  case  of  Benja- 
min F.  Beasely,  and  Charles  Cox,  Executors,  etc.,  v.  Martha 
Henrj,  decided  at  this  term,  are  snbstantiallj  alike. 

We  held  in  that  case  tliat  the  court  below  erred  in  allowing 
the  claim  of  appellee  against  the  estate.  We  must  so  hold  in 
this  case,  and  therefore  the  judgment  must  be  reversed  and 
remanded. 

Judgment  reversed 


Fbedeeice:  Qbeenemeyes 
Ti9o|  John  H,  Deppe. 

T7    616| 

Strict  fobbolosttbe. — Although  in  some  cases  where  it  appears  that  the 
property  is  of  less  yaloe  than  the  debt,  and  the  mortgagor  is  insolTent,  and 
the  mortgagee  is  willing  to  take  the  property  in  discharge  of  his  debt,  a  stmt 
foreclosure  will  bo  allowed;  yet  it  ought  not  to  bo  granted  where  there  aze 
other  incumbrancers  or  creditors  of  the  mortgagor. 

Appeal  irom  the  Circuit  Court  of  Cass  county;  the  Hon. 
Cybus  Efleb,  Judge,  presiding.     Opiuion  filed  June  29, 1880. 

Mr.  Thos.  H.  Cabteb  and  Mr.  H.  Q.  WmTLOCK,  for  appel- 
lant; that  the  notes  would  draw  interest  at  the  rate  of  six  per 
cent,  only  after  maturity,  cited  Holden  v.  Freedman's  Savings 
Bank,  11  Chicago  Legal  News,  144;  Brewster  v.  Wakefield,  23 
How.  118;  Bunhizel  v.  Furman,  22  Wall.  170;  Burns  v.  Ander- 
son, 10  Cent  Law  Jour.  257. 

As  to  circumstances  under  which  a  strict  foreclosure  will  be 
decreed:  Sheldon  v.  Patterson,  55  111.  507;  Warner  v.  Helm, 
1  Gilm.  220;  Johnson  v.  Donnell,  15  111.  97;  Boyer  v.  Boyer,  S9 
111.447;  Weiner  v.  Heintz,  17  111.  269. 

Messrs.  Ketghah  &  Gbidley,  for  appellee. 
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Davis,  J.  Appellee  filed  his  bill  in  cKancery  to  obtain  a 
strict  foreclosure. 

The  mortgage  sought  to  be  foreclosed  was  executed  by  ap- 
pellant to  appellee,  on  the  first  daj  of  March,  1872,  to  secure  a 
note  of  same  date,  for  $1,500,  payable  two  years  after  date, 
with  interest  at  the  rate  of  ten  per  cent,  per  annum  from  date, 
payable  annually. 

The  only  question  necessary  to  be  examined  in  this  case  is, 
whether  the  court  below  was  justified  in  decreeing  a  strict 
foreclosure  on  the  facts  presented  in  the  record. 

At  the  time  of  the  rendition  of  the  decree  the  amount  found 
due  on  the  mortgage,  was  $1,768.01,  and  the  further  sum  of 
$35,  due  appellee  for  taxes  paid  on  the  mortgaged  premises. 

The  grounds  set  up  in  appellee's  bill  for  the  strict  foreclosure 
prayed  for,  are,  that  appellant  is  wholly  insolvent,  and  unable 
to  redeem  the  land;  that  the  premises  are  meagre  and  scant 
security  for  the  sum  due,  and  wholly  insufficient  to  pay  the 
same  and  costs. 

In  Farrell  v.  Parlier,  50  111.  275,  it  was  held,  that  **  in  this 
state,  and  in  view  of  our  statute,  it  is  only  in  strong  cases 
which  form  exceptions,  that  there  should  be  decreed  strict 
foreclosure,  or  a  sale  without  redemption. 

"  It  may  be  in  rare  cases,  when  it  appears  the  property  is  of 
less  value  than  the  debt  for  which  it  was  mortgaged,  and  the 
mortgagor  is  insolvent,  and  the  mortgagee  is  willing  to  take 
the  property  in  discharge  of  his  debt,  that  a  strict  foreclosure 
may  be  allowed.  But  it  is  not,  as  a  general  rule,  proper  when 
there  are  other  incumbrances  upon  the  property,  or  creditors 
or  purchasers  of  the  equity  of  redemption.  The  statute  allow- 
ing redemption  in  such  cases,  intends  to  make  the  property 
pay  as  much  of  the  mortgagor's  debts  as  it  is  worth."  Boyer 
V.  Boyer,  89  111.  449. 

The  only  evidence  introduced  to  support  the  charge  of  insol- 
vency is  that  of  appellee,  who  testified  on  the  hearing  that 
appellant  told  him  he  was  not  able  to  redeem  the  land,  and 
could  not  redeem  it;  that  he  only  wanted  one  year  longer  to 
pay  his  other  debts;  that  appellant  owns  a  small  house  and  lot 
in  Beardstown,  on  which  he  lives  with  his  wife  and  family;  that 
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he  has  a  team  of  horses,  a  wagon  and  two  cows.  What  his 
"  other  debts  "  amount  to,  does  not  appear.  This  evidence 
fails  to  show  that  appellant  is  wholly  insolvent  and  unable  to 
pay  his  debts. 

The  evidence  given  to  show  that  the  property  mortgaged  is 
of  less  value  than  the  debt,  is  somewhat  conflicting,  but  rather 
preponderates  in  favor  of  the  claim  of  appellant,  that  it  is  worth 
more  than  the  debt  due  appellee.  Tlie  weight  of  testimony  is 
that  the  mortgaged  premises  are  worth  from  $2,000  to  $2,500. 

We  do  not  think  the  evidence  shows  one  of  those  "strong" 
or  "  rare  "  cases  which  would  justify  a  court  of  equity  in  grant- 
ing a  strict  foreclosure. 

The  property  is  shown  to  be  worth  so  much  more  than  the 
debt,  that  it  should  be  sold  under  an  ordinary  decree  of  fore- 
closure, so  that  an  opportunity  should  at  least  be  given  to 
obtain  for  the  property  its  true  value,  for  the  benefit  of  the 
owner  and  his  creditors,  after  satisfying  the  claim  of  appellee. 

Keversed  and  remanded. 


BoBEBT  Hall 

V. 

BicHABD  W.  Mills. 


Statement — Excbssiyb  judgment. — ^The  court  is  of  opinion,  from  aaez- 
amlDation  of  the  evidence,  that  the  judgment  is  for  too  large  a  sumi  and  it  is 
reveised  for  that  reason. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the  Hon. 
Cybus  Eplee,  Judge,  presiding.     Opinion  filed  June  29, 1880. 

Mr.  OsoAR  A.  DeLeuw,  for  appellant;  that  the  motion  for 
new  trial  shonld  have  been  heard  by  the  judge  who  tried  the 
case,  cited  Ililliard  on  New  Trials,  23;  United  States  v.  Hard- 
ing, Wall,  Jr.,  127. 

The  evidence  preponderates  against  the  finding  of  the  jury: 
Union  Nat.  Bank  v.  Baldenwich,  45  111.  375. 
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The  change  of  venue  divested  the  lower  court  of  jnrisdiction: 
Goodhue  v.  The  People,  11  Chicago  Legal  News,  9J. 

Proof  should  have  been  made  that  plaintiff  was  a  licensed 
attorney:  Tedrick  v.  Iliner,  61  111.  189. 

Mr.  E.  "W.  Mills,  pro  ae;  that  a  judge  other  than  the  one 
who  tried  the  cause  may  hear  a  motion  for  new  trial,  cited 
Scott  V.  Wliite,  71  111.  287. 

Affidavits  of  jurors  cannot  be  heard  to  impeach  their  ver- 
dict: Forester  v.  Guard,  Breese,  74;  Allison  v.  The  People,  45 
111.  37;  Martin  v.  Ehrenfels,  24  III.  187;  Peck  v.  Brewer,  48 
111.  54. 

Davis,  J.  The  relation  of  attorney  and  client  existed  be- 
tween appellee  and  appellant  for  a  number  of  years,  and  this 
siiit  was  commenced  by  the  former  to  recover  for  professional 
services  rendered  the  latter,  and  for  various  items  of  account 
arising  between  the  parties  during  the  existence  of  that  rela- 
tion. 

On  the  trial  below,  the  jury  rendered  a  verdict  in  favor  of 
appellee  for  $792.54,  and  from  the  judgment  rendered  on  that 
verdict  the  case  is  brought  to  this  court  by  appeal. 

There  are  no  questions  of  law  arising,  and  our  examination 
will  be  confined  to  the  single  inquiry,  whether  the  evidence 
given  will  sustain  the  verdict  rendered  by  the  jury. 

Appellee,  when  on  the  stand  as  a  witness  for  himself,  gave 
the  items  of  his  account,  which  amounted  in  the  aggregate  to 
$3,708.50,  and  conceded  that  the  items  of  the  account  of  ap- 
pellant to  the  amount  of  $2,778.22  were  correct,  and  claimed 
the  difference  between  the  two  accounts  of  $930.28  as  being 
the  sum  justly  due  him.  In  this  sum  of  $3,708.50  were  two 
items,  as  follows:  Iowa  matter,  $250.00,  and  five  years'  oflSce 
business,  $500.00. 

The  evidence  given  to  support  these  charges  was  mainly  the 
testimony  of  appellee  to  the  services  rendered  and  their  value; 
and  the  evidence  to  disprove  them,  of  the  testimony  of  appel- 
lant, who  denied  the  retainer,  and  of  any  services  rendered  by 
appellee,  and  a  denial  of  the  justice  of  both  charges.    Tlie  evi- 
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dence  was  so  conflicting  and  so  nnsatisfactory  as  to  the  nature 
and  extent  of  the  services  claimed  to  have  been  rendered,  and 
as  to  the  value  of  them,  that  if  these  two  items  were  the  only 
ones  involved  in  the  controversy,  we  should  hesitate  in  sus- 
taining the  verdict.  But  for  the  purposes  of  the  present  trial 
we  will  concede  that  these  amonnts  were  properly  proved. 
Then  the  inquiry  arises,  whether  the  verdict  can  be  sustained 
on  tlie  evidence  given  to  support  the  other  items  testified  toby 
appellee. 

All  the  items  claimed  by  appellee,  as  we  have  seen,  amount 
to  $3,708.50.     Among  these  items  are  the  following: 

To  services  in  case  of  Ilall  v.  Kodney,  distress $  30  00 

«         "        "       "  "      "     V.  Eahe  &  Springer 40  00 

«         «        «       ''  "  garnishee  of  Carter 20  00 

«        "        "  two  suits  S.  &  J.  S.  E.  Railway 75  00 

"  cash  and  Easley  notes 230  25 

Amounting  in  the  aggregate  to §401  25 

The  evidence  of  Hall,  Billings  and  Rodney  shows  conclu- 
sively that  Billings  and  Rodney  employed  appellee  to  bring 
the  suits  of  Hall  v.  Rodney,  and  of  Hall  v.  Rahe  &  Springer, 
and  that  Billings  employed  appellee  to  garnishee  Carter,  and  that 
appellant  knew  nothing  about  these  cases  until  after  they  were 
disposed  of.  It  also  appears  that  the  two  suits  of  S.  &  J.  S. 
E.  Railway  were  prosecuted  by  Cyrus  Epler,  under  a  retainer 
from  appellant,  and  the  fees  for  these  suits  were  paid  to  hini> 
and  this  appellee  concedes. 

It  also  appears  from  the  evidence,  that  the  item  *'  cash  an<l 
Easley  notes  "  fihould  not  be  charged,  for  the  cash  and  notes 
were  the  property  of  appellant,  and  as  he  was  not  credited  with 
the  amount  of  them  when  appellee  received  them,  appellant 
should  not  be  charged  with  them  when  they  were  paid  to  him. 
These  items,  therefore,  amounting  in  the  aggregate  to 
$401.25  improperly  charged,  should  be  deducted  from  the  sum 
of  $3,708.60,  leaving  the  true  amount  of  appellee's  claim  at 
$3,307.25;  and  from  this  amount  should  be  deducted  the 
items  of  appellant's  account,  amounting  to  $2,778.22,  admitted 
as  before  shown  to  be  correct,  which  would  leave  a  balance  due 
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appellee  from  appellant,  on  these  items  examined,  of  $529.03, 
and  thiB  should  have  been  the  amount  of  the  verdict  of  the 
jury,  instead  of  $792.54.  The  judgment  being  for  too  large  a 
sum,  it  must,  therefore,  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  King 

V. 

Alexaj^der  Hannah. 


1.  Promtssobt  notb— (JuARAiTTT. — Where  the  guarantor  of  a  promis- 
80T7  note  has  been  compelled,  by  the  default  or  neglect  of  the  maker,  to  pay 
the  same,  the  law  will  imply  a  request  on  the  part  of  the  maker  to  make  the 
payment  for  him,  and  the  guarantor  has  a  right  of  action  for  money  paid 
a^rainst  the  maker. 

2.  Cause  op  action — Whbn  it  accrues. — Where  judgment  has  been 
obtained  against  the  guarantor  of  a  note  by  the  holder,  the  cause  of  action 
against  the  maker  does  not  accrue  to  the  guarantor  until  he  has  paid  such 
judgement. 

£brob  to  the  Circuit  Court  of  DeWitt  county;  the  Hon. 
Cybus  Eplee,  Judge,  presiding.     Opinion  filed  June  29, 1880. 

Messrs.  Moobe  &  Warner,  for  plaintiff  in  error;  that  plain- 
tiff has  a  right  of  action  for  money  paid,  cited  1  Chitty's  PI. 
37,  350. 

Tlie  action  is  not  upon  the  note;  the  note  and  guaranty  are 
only  evidence:  Kodman  v.  Iledden,  10  Wend.  498;  Golson  v. 
Brand,  75  111.  148;  Heaten  v.  Hulburt,  3  Scam.  489;  Newlan 
V.  Harrington,  24  111.  206;  Hooker  v.  Gooding,  86  111.  60. 

A.  declaration  setting  out  the  facts  and  averring  that  the  note 
-^as  paid  by  the  guarantor,  was  suflScient:  McConnell  v.  Dick- 
son, 43  111.  99;  Powell  v.  Smith,  8  Johns.  249;  Sneley  v. 
Chainplin,  4  Johns.  461;  Whittenbry  v.  Mann,  11  Johns.  518; 
JSrandt's  Suretyship,  35. 

]Mie8sr8.  Fuller,  Gbahabi  &  Mokson,  for  appellee;  that  the 
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cause  of  action  became  merged  in  the  judgment,  cited  Wajman 
V.  Cochrand,  86  111.  152. 

Plaintiff  shonld  have  declared  upon  the  judgment:  Ennna- 
mater  v.  Cordray,  64  111.  803;  Eobertson  v.  Smith,  18  Johns. 
459;  Hogg  v.  Charlton,  26  Pa.  St.  200. 

Generally  as  to  the  right  to  be  subrogated  to  the  judgment 
obtained  by  the  holder  of  the  note:  Jaques  v.  Fackney,  64 
111.  87;  City  Nat.  Bank  v.  Dudgeon,  65  111.  11;  Constant  v. 
Matteson,  22  111.  546;  Brandt  on  Suretyship,  851. 

If  the  original  indebtedness  merged  in  the  judgment,  the  bar 
is  complete:    Wann  v.  McNulty,  2  Gilm.  855. 

Davis,  J.  This  was  an  action  of  assumpsit  commenced  by 
plaintiff  in  error,  against  Alexander  Hannah,  to  recover  an 
amount  of  money  paid,  for  which  defendant  was  primarily 
liable. 

The  defendant  in  error  and  John  Hannah,  in  the  life-time 
of  John  Hannah,  since  deceased,  executed  their  promissory  note 
to  plaintiff  in  error  for  $1,000,  dated  February  1,  1876,  due  in 
one  vear  from  date. 

Before  the  maturity  of  the  note,  plaintiff  in  error  indorsed 
the  same  to  John  Warner  &  Co.,  and  also  guaranteed  its  pay- 
ment to  them,  or  their  order. 

After  the  note  matured  and  the  makers  had  failed  to  pay 
the  amount  due,  John  Warner  &  Co.  sued  them  and  recovered  a 
judgment  against  them  for  $676.77,  the  sum  remaining  due.  At 
the  same  term  of  court,  John  Warner  &  Co.  sued  the  plain- 
tiff in  error  on  his  guaranty,  and  recovered  a  judgment  against 
him  for  a  like  sum  of  money.  Executions  were  issued  on  both 
of  the  judgments  and  placed  in  the  hands  of  the  sheri£^  who 
received  from  the  plaintiff  in  error,  the  full  amount  of  the 
judgment  rendered  against  him.  To  recover  the  amount  so 
paid,  this  action  was  brought  against  the  defendant,  who  was 
the  only  surviving  maker  of  the  note. 

The  case  was  tried  by  the  court  without  a  jury  by  agreement, 
and  a  judgment  rendered  against  the  plaintiff  in  error  for  costs, 
and  to  reverse  thisjndgment,  this  writ  of  error  was  prosecuted. 

The  defendant  in  error  claims  that  the  suit  against  the  ma* 
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kers  of  the  note  and  this  suit  are  for  the  same  cause  of  actiou, 
and  that  two  suits  cannot  be  prosecuted  to  judgment  on  the 
same  cause  of  action.  Or  in  other  words,  that  the  cause  of  action 
on  the  note  was  merged  in  the  judgment  obtained  against  the 
makers  by  John  Warner  &  Co.,  and  therefore  no  cause  of  action, 
remained  to  the  plaintiff  to  sustain  this  action.  Undoubtedly 
the  note  was  merged  in  the  judgment  obtained  by  Warner  & 
Co.  in  their  suit  against  Alexander  and  John  Hannah,  and  no 
other  recovery  could  be  had  upon  it  against  the  same  parties 
But  the -cause  of  action  in  that  suit  is  different  from  the  one 
upon  which  the  present  action  is  based.  That  was  an  action 
brought  by  the  indorsees  of  the  note,  upon  the  note  to  recover 
its  amount  from  the  maker.  This  is  an  action  for  money  paid 
by  plaintiff,  who  was  originally  the  payee  of  the  note,  to  re- 
cover from  tlie  surviving  maker,  the  amount  which  he  should 
have  paid  but  which  by  his  default,  the  plaintiff  was  legally 
compelled  to  and  did  involuntarily  pay.  Nor  was  the  cause  of 
action  of  plaintiff  in  this  case,  merged  in  either  of  the  judg- 
ments previously  obtained,  because  it  had  not  then  accrued  to 
the  plaintiff  and  did  not  accrue  to  him,  until  he  paid  the 
judgment  which  Warner  &  Co.  had  obtained  against  him  on 
his  guaranty  of  the  note.  Again,  it  did  not  merge,  because  a 
judgment  in  any  case  cannot  work  a  merger,  Qxcept  as  be- 
tween parties  to  that  action.  2,  Parsons  on  Notes  and  Bills, 
232. 

In  actions  to  recover  for  money  paid,  the  general  rule  is  laid 
down  in  Chi tty  on  Contracts,  page  594  as  follows :  "  Where  the 
plaintiff  is  compelled  to  pay  the  defendant's  debt,  in  conse- 
quence of  his  neglect  or  omission  so  to  do,  the  law  infers  that 
the  defendant  requested  the  plaintiff  to  make  the  payment  for 
him,  and  gives  him  the  action  for  money  paid, " 

Thus  in  Pownal  v.  Ferrand,  6  Barnewall  &  CresQwell,  page 
439,  it  was  held,  that  when  the  indorser  of  a  bill,  being  sued 
by  the  holder,  paid  him  part  of  the  sum  mentioned  in  the  bill, 
he  might  recover  the  same  from  the  acceptor  in  an  action  for 
money  paid  to  his  use,  and  in  the  case  cited,  the  rule  is  also 
laid  down  as  follows: 

"  The  law  is,  that  a  party  by  voluntarily  paying  the  debt  of 

You  VL         83 
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another  does  not  acquire  any  right  of  action  against  tliat  other; 
but  if  I  pay  your  debt  because  I  am  forced  to  do  so,  then  I 
may  recover  the  same,  for  the  law  raises  a  promise  on  the  part 
of  the  person  whose  diebt  I  pay  to  re-iraburse  me.  " 

In  MacDonald  v.  Bovington,  4:  Durnford  &  East,  825,  the 
plaintiff  drew  a  bill  of  exchange  for  twenty  pounds,  on  the  de- 
fendant, which  the  latter  accepted,  and  which  afterwards  got 
into  the  hands  of  Thompson,  who  recovered  against  the  defen- 
dant as  acceptor,  and  charged  him  in  execution.  The  defen- 
dant having  obtained  his  discharge  under  the  Lords  Act  in  that 
suit,  Thompson  then  sued  this  plaintiff  as  drawer,  and  re- 
covered the  amount  of  the  bill,  on  which  the  plaintiff  sued  the 
defendant  on  his  acceptance,  and  charged  him  in  execution. 
It  was  contended  on  a  rule  to  discharge  the  defendant  oat  of 
custody,  that  he  had  satisfied  the  debt  by  being  charged  in  ex- 
ecution at  the  suit  of  Thompson,  and  that  he  was  not  liable  to 
be  sued  again  for  the  same  sum.  But  Lord  Kenyon,  Ch.  J.,  said 
nothing  could  be  clearer  than  that  this  was  not  a  satisfaction 
of  the  debt  as  between  these  parties,  though  it  was  as  to  Thomp- 
son. That  it  was  a  mere  formal  satisfaction  even  to  the  holder, 
not  like  actual  payment.  That  this  plaintiff,  having  been 
obliged  to  pay  the  amount  of  the  bill,  since  the  defendant  was 
charged  in  execution  at  the  suit  of  Thompson,  had  a  right  to 
have  recourse  to  this  defendant  as  acceptor,  for  that  by  his  pay- 
ment a  new  cause  of  action  arose  against  the  defendant  which 
he  might  enforce  without  regard  to  what  passed  in  the  former 
action.  In  Cole  v.  Gushing,  8  Pickering,  47,  the  defendant 
made  a  negotiable  note  payable  to  her  son,  Thomas  Gushing, 
to  whom  she  was  not  indebted.  He  endorsed  this  note  to  the 
plaintiff,  to  whom  he  was  indebted.  The  note  came  to  the 
hands  of  Gharles  Whitmore,  who  brought  suit  thereon  against 
the  defendant  and  obtained  judgment  against  her.  Whitmore 
took  out  execution  and  committed  the  defendant  to  jail  upon  it- 

The  defendant  objected  to  the  plaintiff's  recovery  on  three 
grounds.  First,  That  at  the  time  the  suit  was  commenced  and 
long  after,  the  defendant  was  in  jail  on  the  Whitmore's  execu- 
tion, which  the  plaintiff  knew;  and  while  so  in  jail,  the  judg* 
ment  was  for  the  time  being  satisfied,  and  no  action  could  be 
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brought  against  her  for  anything  arising  out  of  that  judgment. 
Second.  If  any  action  could  be  maintained  by  the  plaintiff 
upon  the  facts  in  the  case,  he  could  not  maintain  an  action  for 
money  had  and  received.  Third.  By  the  indorsement  made 
by  Whitmore  over  Thomas  Cushing's  name,  the  plaintiff 
was  discharged  as  indorser,  and  he  could  not  by  a  voluntary 
payment  to  "Whitmore  entitle  himself  to  an  action  against 
the  defendant.  But  the  court  held  that  the  plaintiff  was 
liable  as  indorser  to  Whitmore,  on  whose  execution  the  de- 
fendant was  in  prison.  Nothing  would  discharge  the  plain- 
tiff from  Whitmore's  claim  upon  him  (admitting  no  laches) 
but  a  satisfaction  of  the  judgment  by  the  defendant.  The 
plaintiff  had  a  right  to  pay  the  debt  and  look  to  the  de- 
fendant's property  for  his  security;  and,  which  is  the  second 
point  in  the  case,  had  a  right  to  this  action  of  money  had 
and  received,  as  was  decided  in  the  case  of  Wild  v.  Fisher, 
4  Pickering,  421.  Judgment  was  accordingly  given  for  plaintiff. 
These  authorities,  and  the  case  of  Lipman  v.  Lowitz,  78  111. 
255 ;  Bailey  on  Bills,  354,  and  other  authorities  which  might 
be  cited,  clearly  sustain  the  right  of  plaintiff  in  error  to  main- 
tain his  suit,  and  the  court  below  erred  in  giving  judgment  for 
the  defendant.  The  judgment  is  therefore  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


William  W,   Camp  et  al, 

V. 

Patrick  Ganley. 

1.  Exemptions— Penalty  for  selling  exempt  property— Sched- 
TTLE. — A  schedule  of  property  claimed  to  be  exempt,  as  provided  by  statute, 
-wh^n  once  presented  to  an  officer  holding  an  execution,  loses  its  vitality  and 
force,  and  cannot  be  again  used  as  a  compliance  with  the  statute,  for  other 
property  levied  upon  by  virtue  of  another  execution.  Nor  can  it  be  made  the 
basis  of  a  claim  for  the  statutory  penalty  for  selling  exempt  property. 

2.  Plaintiff  must  declare  specially. — To  recover  the  penalty  of 
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double  damages  provided  by  statute  for  selling  exempt  property,  the  plaiotiit 
must  declare  specially. 

3.  Execution  sale— Pkemature. — A  sale  by  a  constable  of  property 
levied  upon  by  him,  before  be  is  by  law  authorized  to  make  the  sale,  will 
make  him  a  trespasser  ab  initio. 

4.  Illegal  bale — Damages — Recoupment. — ^Where  a  constable  sold 
property  before  he  was  by  law  authorized  to  make  the  sale,  although  such  sale 
was  illegal,  and  the  constable  a  trespasser,  yet  in  an  action  therefor,  tie 
defendant  in  execution  can  recover  only  actual  damages,  and  the  execution 
plaintiff  may  recoup  against  such  damages  the  amount  realized  irom  the  sale 
and  credited  to  the  defendant  in  execution. 

Appeaj.  from  the  Circuit  Court  of  Piatt  county;  the  Hon. 
0.  B.  Smith,  Judge,  presiding.     Opinion,  filed  June  29, 1880. 

Mr.  S.  R.  Eeed  and  Mr.  Egbert  Fisher,  for  appellantB; 
that  where  a  party  has  made  an  admission  inconsisetnt  witli 
the  title  he  proposes  to  assert,  and  the  opposite  party  has  acted 
upon  it,  the  doctrine  of  estoppel  will  apply,  cited  Baker  v. 
Pratt,  15  111.  568;  Cook  v.  Hunt,  24  111.  535;  Straus  v.  Min- 
zesheimer,  78  III.  492;  Col  well  v.  Brower,75  HI.  516. 

If  a  person  sells  his  property  for  a  fraudulent  purpose  after  a 
Hen  has  attached,  he  cannot  afterwards  claim  the  property,  and 
recover  against  the  officer  taking  it  under  an  execution  against 
him:  Cassell  v.  Williams,  12  111.  387. 

A  party  claiming  an  exemption  must  avail  himself  of  that 
right:  Cook  v.  Scott,  1  Gilm.  333;  The  People  v.  Palmer,  46 
HI.  396. 

A  debtor  claiming  specific  property  as  exempt,  must  offer 
to  turn  out  other  property  to  the  officer,  if  he  has  any:  Bon- 
nell  V.  Bowman,  63  111.  460;  Smothers  v.  Holly,  47  111.  331; 
McMasters  v.  Alsop,  85  111.  157. 

The  judgment  creditor  is  not  responsible  for  a  premature 
sale  by  the  officer,  unless  he  advised  or  directed  it:  1  Chittj's 
PI.  *185;  Oystead  v.  Shed,  12  Mass.  506. 

Mr.  W.  C.  Johns,  for  appellee;  as  to  the  duty  of  an  officer 
having  an  execution,  to  notify  the  defendant,  cited  Cook  v. 
Scott,  1  Gilm.  333;     Blair  v.  Parker,  4  Brad  well,  409. 

An  officer  making  a  premature  sale  becomes  a  trespasser,  ab 
initio:  1  Hilliard  on  Torts,  108. 
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Davis,  J.  Charles  F.  Tenney,  William  M.  Camp  and  Isaiah 
Quick  were  charged  iu  this  action  of  trespass,  with  taking 
unlawfully  twenty-three  acres  of  corn  claimed  by  appellee. 

The  declaration  contains  two  counts. 

The  first  is  in  the  common  form  of  the  action  of  trespass, 
and  the  second  is  under  the  statute  for  the  penalty,  claiming 
that  the  property  levied  upon  and  sold  by  the  officer  was 
exempt  from  execution,  levy  and  sale. 

A  demurrer  was  sustained  to  the  second  count,  and  the  plea 
of  the  general  issue  filed  to  the  first,  and  the  case  was  tried  on 
that  plea  and  an  agreement,  that  under  such  plea  the  plaintiff 
and  defendants  might  introduce  all  matters  of  evidence  which 
might  be  introduced  nnder  special  pleas  properly  pleaded  and 
replied  to. 

The  following  facts  appear  in  the  record: 

Camp  and  Tenney  recovered  a  judgment  against  appellee,  on 
the  13th  day  of  August,  1879,  before  a  justice  of  the  peace,  for 
$200.  On  the  same  day  an  execution  was  issued  and  delivered 
to  constable  Quick,  one  of  the  appellants.  This  execution  was 
levied  upon  three  stacks  of  flax  on  October  10th,  subject  to 
landlord's  lien  and  loaned  flax  seedj  and  returned  with  $50.45 
made  by  sale  of  flax. 

While  this  execution  was  in  the  hands  of  the  officer,  and 
before  the  sale,  appellee  claimed  that  all  his  property  was 
exempt  from  execution,  and  he  then  presented  to  the  officer  a 
schedule  of  all  his  personal  property,  duly  sworn  to,  on  the 
20th  day  of  August,  as  required  by  the  statute.  This  execu- 
tion was  returned  on  the  24th  of  October,  and  on  the  following 
day  another  execution  was  issued  on  the  same  judgment  and 
delivered  to  the  same  officer,  who  levied  the  same  upon  the 
corn  in  controversy  on  the  28th  of  October,  and  the  corn  was 
sold  on  the  7th  of  November,  and  bought  by  Camp  and  Tenney 
for  $80.00. 

Only  nine  days'  notice  was  given  by  the  constable  of  the 
sale  of  the  com. 

The  jury  found  a  verdict  against  all  the  appellants  for  $150, 
and  judgment  was  rendered  against  them  for  that  amount. 

The  claim  made  by  appellee,  that  he  was  entitled  to  recover 
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doable  the  value  of  the  property  taken  and  sold,  because  it 
was  exempt  from  levy  and  sale,  cannot  be  sustained  for  two 
reasons: 

First,  the  schedule  claimed  to  have  been  presented  to  the 
officer  by  appellee,  was  made  out,  sworn  to  and  presented,  before 
the  second  execution  was  issued  by  the  magistrate.  It  was 
prepared  and  presented  to  prevent  the  sale  of  the  property 
levied  upon  under  the  first  execution,  and  when  thatexecation 
was  returned  and  another  one  issued,  and  other  property  levied 
upon,  the  old  schedule  and  the  former  presentation  of  it  to  the 
constable,  lost  all  vitality  and  force,  and  could  not  be  again 
used  as  a  compliance,  with  the  requirements  of  the  statute,  to 
prevent  the  sale  of  the  property  taken  under  the  second  execn- 
tion:  and  second,  the  penalty  could  not  be  recovered  under  the 
first  count,  as  under  that  count  the  plaintiff  was  only  entitled 
to  recover  single  damages  for  the  trespass. 

To  recover  the  penalty,  he  should  have  declared  specially  on 
the  statute.    Pace  et  al.  v.  Yaughan,  1  Gilman,  30. 

Under  the  first  count,  however,  appellee  was  entitled,  by  the 
evidence,  to  recover  single  damages. 

It  appears  that  the  constable  sold  the  corn  levied  upon  by 
him,  one  day  before  he  was  authorized  by  law  to  make  the 
sale.  This  act  made  him  a  trespasser  ah  initio.  An  officer 
becomes  a  trespasser  ah  initiOj  if  he  sells,  on  his  process,  more 
property  than  is  necessary  to  satisfy  the  demand,  or  if  he  pro- 
ceeds to  sell  before  the  time  when,  under  the  statute,  he  is  at 
liberty  to  do  so.  Cooley  on  Torts,  462;  Knight  v.  Herrin, 
48  Maine,  533;   Smith  v.  Gales,  21  Pickering,  55. 

But  the  verdict  and  judgment  were  for  too  large  an  amount. 
Appellee,  under  the  evidence,  was  only  entitled  to  recover  the 
actual  damages  he  sustained.  He  testified  that  his  corn  was 
worth  about  $165. 

It  was  sold  and  bid  in  at  the  sale  by  the  appellants,  who  held 
the  judgment,  at  $80,  and  that  amount  was  credited  upon  the 
judgment,  and  to  that  extent  appellee  was  benefited,  and  that 
amount  should  be  deducted,  in  the  nature  of  a  recoupment 
from  the  value  of  the  com. 

The  verdict  and  judgment  then  should  have  been  for  $85  in- 
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stead  of  $150.     For  this  error  the  judgment  must  be  reversed, 
and  the  case  remanded. 

Judgment  reversed. 


Peery  K.  Leonaed  et  al, 

V. 

The  Village  of  Glbson, 


SuBETiES  ON  APPEAL  BOND — RELEASE. — ^Where,  pending  an  appeal 
from  a  magistrate,  the  plaintiff  and  defendant,  without  the  knowledge  or 
consent  of  the  sureties  on  the  appeal  bond,  enter  into  an  agreement  for  the 
payment  of  a  certain  sum  by  installments,  in  satisfaction  of  the  judgment 
appealed  from,  and  the  appeal  is  dismissed  in  pursuance  of  such  agreement, 
the  sureties  on  such  appeal  bond  are  discharged,  although  the  appellant  has 
failed  to  make  the  payments  agreed  upon. 

Appeal  from  the  Circuit  Com*t  of  Ford  county;  the  Hon. 
Owen  T.  Beeves^  Judge,  presiding.  Opinion  filed  June  29, 
1880. 

Messrs.  Tipton  &  Kyan,  for  appellants;  that  the  bond  was 
improperly  admitted  in  evidence;  the  declaration  being  upon 
a  bond  for  two  hundred  dollars  and  costs,  and  the  bond 
offered  being  for  two  hundred  dollars  costs,  cited  Spangler  v. 
Pugh,  21  111.  85:  Higgins  v.  Lee,  16  III.  495;  Giles  v.  Shaw, 
Breese  219;  Smith  v.  Frazer,  64  111.  164;  Curry  v.  Hinman,  3 
Gilm.  90;  Fournier  v.  Faggott,  3  Scam.  347. 

The  agreement  discharged  the  sureties:  Reynolds  v.  Hall, 
1  Scam.  35;  The  People  v.  Moon,  3  Scam.  123;  Stull  v. 
Hance,  62  111.  52;  Trotter  v.  Strong,  63  111.  272;  Common- 
wealth  V.  Miller,  8  S.  &  E.  452;  Potts  v.  Nathan,  1  W.  &  S. 
156;  Mfr's  Bank  v.  Bank  of  Pa.  7  W.  &  S.  335;  Talmadge 
V.  Burlingame,  9  Barr,  21;  Carpenter  v.  King,  9  Met.  511; 
Brighton  V.  Bank  of  Orleans,  2  Bank.  B.  458. 

The  village  is  estopped  from  denying  the  validity  of  the 
agreement :    Rogers  v.  Burlington,  3  Wall.  654;  Muran  v. 
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Miami  County,  2  Blade,  722;  Knox  Co.  v.  Aspinwall,  21  How. 
639;  Knox  Co.  v.  Wallace,  24  How.  546;  Bissell  v.  Jefferson- 
ville,  24  How.  287;  Mercer  Co.  v.  Hackett,  1  Wall.  83;  Cin- 
cinnati V.  Morgan,  3  Wall.  276. 

Mr.  A.  Sample  and  Mr.  B.  F.  Payne,  for  appellee;  that  the 
dismissal  of  an  appeal  by  agreement  affirms  the  judgment 
below,  cited  Chase  v.  Bernard,  29  Cal.  128;  Ammons  v.  AVhite- 
head,  31  Miss.  99;  McConnell  v.  Swailes,  2  Scam.  571;  Young 
V.  Mason,  3Gilm.  65;  Sutherland  v.  Phelps,  22  III.  91. 

The  agreement  could  not  stay  the  issue  of  sl  procedeTid^,  and 
was  therefore  not  binding,  and  did  not  release  tlie  sureties: 
Brandt  on  Suretyship,  424. 

The  promise  must  be  binding  in  law:  Farwell  v.  Meyer,  35 
111.  40;  Pharesv.  Barbour,  49  111.  370. 

It  is  not  necessary  to  charge  the  surety  that  an  execution 
should  have  been  issued:  Brandt  on  Suretyship,  542;  Greg- 
ory V.  Stark,  3  Scam.  611;  Ambrose  v.  Weed,  11  111.  488. 

An  incomplete  or  conditional  arrangement  will  not  release  the 
surety:  Lyle v.  Morse,  24  111.  97;  McGehea  v.  Scott,  15  Ga.  74. 

There  is  no  proof  that  the  execution  of  the  agreement  was  a  cu- 
porate  act:  1  Dillon  on  Mun.  Corp.  §197;  Butler  v.  Charleston, 
7  Gray,  12;  Silas  v.  Hatfield,  13  Gray,  347;  City  of  East  St  Louis 
V.  Wehrung,  46  111.  392;  City  of  Alton  v.  MuUedy,  21  III.  76. 

The  village  is  not  estopped  by  receipt  of  money  under  the 
agreement:  Dillon  on  Mun.  Corp.  §  379;  McDonald  v.  Mayorj 
etc.,  68  :!^.T.  23;  Bradley  v.  Ballard,  55  III  413;  Powers  v. 
Briggs,  79  111.  493. 

HiGBEE,  J.  This  was  a  suit  on  an  appeal  bond  executed  by 
Leonard,  as  principal,  with  Samuel  A.  Thompson  and  Jonathan 
B.  Lott  as  his  securities,  reciting  a  judgment  before  a  justice 
of  the  peace  of  Ford  county  for  two  hundred  dollars  and  costs 
of  suit,  in  favor  of  the  village  and  against  Leonard. 

The  securities  plead  that  after  the  execution  of  the  bond,  and 
while  the  suit  was  pending  on  appeal,  the  village  and  Leonard, 
without  the  knowledge  or  consent  of  the  securities,  entered  into 
an  agreement  in  writing  as  follows: 
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"  This  agreement,  made  and  entered  into  this  25th  day  of  Feb- 
ruary, A.  D.  1878,  between  the  Board  of  Trustees  of  the  Vil- 
lage of  Gibson,  Ford  county,  Illinois,  of  the  first  part,  and  P. 
K.  Leonard,  of  said  village,  of  the  second  part, 

"  Witnesseth,  That  the  party  of  the  first  part  has  this  day 
agreed  to  release  the  party  of  the  second  part  from  any  and  all 
liability  for  the  violations  of  an  ordinance  of  said  village  passed 
May  the  7th,  1877,  when  the  said  Leonard  shall  comply  with 
the  following  conditions,  to  wit: 

"  1st.  To  pay  into  the  treasurer  of  said  village  within  fifteen 
days  from  this  date  the  sum  of  fifty  dollars. 

"  2d.  To  pay  to  said  treasurer  the  sum  of  fifty  dollars  within 
three  months  after  this  date. 

"  3d.  To  pay  said  treasurer  within  six  months  from  this 
date  the  sum  of  fifty  dollars. 

*'  4th.  To  dismiss  his  appeal  at  his  own  costs  in  the  case  of 
the  Village  of  Gibson  v.  P.  K.  Leonard,  in  the  Circuit  Court 
of  Ford  county,  Illinois. 

"  5th.  Not  to  hereafter  sell  or  otherwise  dispose  of  any 
liquors  of  any  kind  in  violation  of  said  ordinance. 

"  The  said  first  party  hereby  reserves  the  right  to  go  behind 
this  settlement  and  prosecute  said  Leonard  for  all  sales  hereto- 
fore made,  in  case  that  he  violates  any  of  the  above  conditions; 
bnt  in  case  that  he  pays  the  above  sum  of  money  at  the  times 
above  stated,  then  the  said  board  of  trustees  are  to  release  the 
jadgment  now  held  against  Leonard  for  two  hundred  dollars, 
and  if  he  fails  to  comply  with  all  the  above  conditions,  then 
this  release  and  agreement  is  to  be  null  and  void,  and  said 
judgment  is  to  be  collected  in  full,  and  the  said  Leonard  is  to 
pay  all  of  the  costs  now  against  him. 

A.  Cbaabb,  (seal) 

E.  S.  Boss,  (seal) 

F.  0.  Mabtik,       (seal) 
N.  Snyder,  (seal) 

A.  L.  Ballard,     (seal) 

B.  F.  Payne.        (seal) 
Village  attorney  and  board  of  trustees,  of  the  first  part. 

P.  K.  Leonard,     (seal) 
Party  of  the  second  part. " 
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The  plea  further  avers  that  by  the  agreement,  the  time  for 
the  payment  of  the  amount  due  from  Leonard  to  the  village 
was  extended,  and  they,  the  securities,  thereby  released  from 
all  further  liability  on  said  bond. 

It  was  admitted  on  the  trial,  that  fifty  dollars  had  been  paid 
the  village  by  Leonard,  on  this  agreement. 

Appellee  insists  that  the  agreement  is  not  binding  on  the 
village,  because  not  executed  under  the  corporate  seal,  duly 
authorized  by  resolution  of  the  village  trustees. 

This  objection  comes  too  late.  It  was  signed  by  the  village 
attorney,  and  acted  upon  by  dismissing  the  appeal,  and  the 
village  accepting  from  Leonard  fifty  dollars  paid  under  it 

When  the  appeal  was  dismissed,  the  judgment  for  two 
hundred  dollars  on  the  justice's  docket  was  left  in  full  force 
against  Leonard,  subject,  however,  to  the  agreement  of  the 
parties.  No  execution  could  rightfully  issue  on  it  until  the 
time  had  expired  for  the  first  payment,  and  if  that  was  paid, 
the  right  to  an  execution  was  further  suspended  until  the  next 
payment  was  due. 

Under  this  agreement,  Leonard  was  entitled  to  the  time 
agreed  upon  within  which  to  make  the  payments,  and  any  at- 
tempt to  violate  the  contract  in  this  regard,  could  have  been 
restrained  by  a  court  of  competent  jurisdiction. 

The  law  is  well  settled,  that  if  the  creditor,  by  a  valid  and 
binding  agreement,  without  the  assent  of  the  surety,  gives 
further  time  for  payment  to  the  principal,  the  surety  is  dis- 
charged, both  at  law  and  in  equity;  and  it  makes  no  difference 
whether  the  surety  be  damnified  or  not.  Davis  v.  The  People, 
1  Gil.  409;  Warner  v.  Campbell,  26  111.  282;  Galbraith  v.  Ful- 
lerton,  53  111.  126. 

And  this  applies  as  well  after  as  before  judgment. 

In  Sec.  325,  p.  438,  Brant  on  Suretyship,  the  author  says: 
"If  after  a  judgment  is  rendered  against  principal  and  surety, 
the  creditor  by  binding  agreement  with  the  principal,  extends 
the  time  of  payment,  it  is  generally  held  that  the  surety  is  dis- 
charged, the  same  as  if  such  time  had  been  given  before  the 
judgment  was  rendered.  A  judgment  does  not  create,  add  to, 
nor  detract    from  the  indebtedness  of  a  party;    it  only  de- 
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dares  it  to  exist,  fixes  the  amonnt,  and  Becnres  to  the  suitor 
tlie  means  of  enforcing  payment;  *  *  *  the  relation  of 
principal  and  surety  continues  to  exist  between  them  even 
after  judgment." 

In  Comegys  et  al.  v.  Cox  et  al.,  1  Stewart,  p.  262,  it  was 
held  that,  where  a  principal  in  a  bond  for  a  writ  of  error  with- 
out the  assent  of  his  securities,  agreed  with  the  adverse  party 
that  the  judgment  should  be  affirmed,  and  that  he  would  de- 
liver endorsed  bills  for  the  amount,  payable  by  installments, 
and  that  no  execution  should  be  levied  but  in  the  event  of  the 
non-payment  of  the  bills,  the  securities  were  discharged. 

And  this  doctrine  is  recognized  in  Gardner  et  al.  v.  Watson 
et  al.,  13  111.  84T. 

The  agreement  suspended  for  a  time  the  right  of  the  village 
to  coerce  payment  from  the  principal  debtor,  and  the  surety 
was  thereby  discharged. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed, 


Franklin  Lemon  et  al. 

V. 

Augustus  Sweeney. 

1.      ReSTRAINIKO  COLLECTIOIT  OF  JX7D6MBNT  AGAIK8T  A  HIHOR. — ^Where, 

on  a  bill  filed  to  restrain  the  collection  of  a  judgment,  the  only  groond  alleged 
is  that  the  complainant  was  a  minor  at  the  time  judgment  was  rendered 
against  him,  and  no  guardian  ad  litem  was  appointed  for  him,  an  injunction 
will  be  refused,  there  being  no  allegation  of  the  nature  of  the  original  in- 
debtedness, or  that  the  judgment  is  in  aHywise  nigust.  The  party  must 
show  himself  equitably  not  bound  to  pay. 

2.  Infancy — Guajeu>ian  ad  litbm. — A  judgment  against  an  infant  is 
not  absolutely  void  because  no  guardian  ad  litem  was  appointed  to  defend 
for  him. 

Ebbor  to  the  Circuit  Court  of  DeWitt  county;  the  Hon. 
Lthan  Lacey,  Judge,  presiding.     Opinion  filed  June  29, 1880. 
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Messrs.  Moobe  &  Warner,  for  plaintiffs  in  error;  that  the 
bill  does  not  present  a  case  for  equitable  interference,  cited 2 
Story's  Eq.  Jur.  §  894;  Adams'  Eq.  197;  Still  well  v.  Carpenter, 
59  N.  T.  414;  Smith  v.  Nelson,  6'2  N.  T.  286. 

Defendant  in  error  had  a  remedy  by  appeal  or  certiorari: 
Beanbien  v.  Hamilton,  3  Scam.  213;  Peak  v.  Shasted,  21  111. 
137;  McKindley  v.  Buck,  43  111.  488;  Mains  v.  Cosner,  62 
111.  465;  Keed  v.  Piatt,  2  Hill,  64. 

The  bill  should  show  as  good  ground  for  asking  equitable 
relief  as  is  required  in  a  petition  for  certiorari:  Hoare  v.  Har- 
ris, 14  111.  35;  Hough  v.  Baldwin,  16  111.  293;  Murray  v.  Mur- 
phy, 16  111.  276;  Eussell  v.  Pickering,  17  111.  31;  Clifford  v. 
Waldrop,  23  111.  336;  Harrison  v.  Chipp,  26  111.575;  McXer- 
ney  v.  NewbeiTy,  37  111.  91;  First  Nat.  Bank  v.  BeresfordjTS 
Ilf.  391. 

Failure  to  appoint  a  guardian  ad  litem  does  not  render  the 
judgment  void:  7  Wait's  Actions  and  Defenses,  194;  Car.er 
V.  Walker,  2  Ohio  St.  539;  Lesser  v.  Morgan,  18  Ohio.  547; 
Freeman  on  Judgments,  §  151 ;  Tyler  on  Infancy,  205;  4  Wait's 
Actions  and  Defenses,  196. 

A  party  cannot  impeach  a  judgment  on  grounds  which  might 
have  been  relied  upon  as  a  defense  to  the  suit:  6  Wait's  Ac- 
tions and  Defenses,  810;  Still  well  v.  Carpenter,  59  N.  Y.  414. 

Generally  against  the  equities  set  up  in  the  bill:  Norton  v. 
Harding,  3  Ore.  361;  Wood  v.  Bayard,  63  Pa.  St.  320;  Foster 
V.  Jones,  23  6a.  168;  McConnell  v.  Ayres,  3  Scam.  210. 

Messrs.  Fuller  &  Monson,  for  defendant  in  error;  that  a 
failure  to  appoint  a  guardian  ad  litem  rendered  the  judgment 
void,  cited  Wliitney  v.  Porter,  23  111,  445;  McDaniel  v.  Cor- 
rell,  19  111.  226;  Kesler.v.  Penninger,  59  111.  134;  Peak  v. 
Shasted,  21  111.  137;  Mains  v.  Cosner,  62  111.  465. 

In  support  of  the  injunction:  St.  L.  A.  &  T.  H.  R.  E.  Co.  v. 
Todd,  40  111.  89;  Purge  v.  Burns,  1  Morris  (la.)  287;  High  on 
Injunctions,  59. 

HiGBEE,  J.  An  injunction  was  issued  restraining  plaintiff 
in  error  from  collecting  an  execution  in  the  hands  of  BverJj, 
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as  a  constable  of  DeWitt  county,  issued  on  a  judgment,  for 
fifty  dollars,  rendered  by  a  justice  of  the  peace  of  said  county, 
in  favor  of  Lemon  and  against  Sweeney. 

It  is  alleged  in  the  bill  for  the  injunction,  tliat  at  the  time 
tlie  summons  was  issued  and  served  on  defendant  in  error,  and 
the  judgment  rendered  against  him  by  the  justice  of  the  peace, 
he  was  a  minor  only  nineteen  years  old,  and  that  no  guardian 
dd  litem  was  appointed  for  him  by  the  justice. 

This  is  the  only  cause  shown  by  the  bill  for  the  interposition 
of  a  court  of  equity  in  his  behalf.  The  cause  of  action  upon 
which  the  judgment  was  rendered  is  not  set  out  or  shown  by  the 
bill,  nor  is  it  alleged  or  attempted  to  be  shown  that  the  defend- 
ant was  not  justly  liable  therefor. 

To  this  bill  plaintiffs  in  error  interposed  a  demurrer  in  the 
court  below,  which  was  overruled  by  the  court,  and  they  elect- 
ing to  abide  by  their  demurrer,  a  decree  was  rendered  making 
the  injunction  perpetual,  and  requiring  them  to  pay  costs,  to 
reverse  which  decree  they  prosecute  this  writ  of  error. 

An  infant  is  liable  at  law  for  necessaries  furnished  him,  and 
for  torts  committed  by  hiin,  and  we  cannot  presume  in  the 
absence  of  an  averment  to  the  contrary,  that  defendant  in  error 
was  not  liable  upon  the  cause  of  action  for  which  the  judgment 
was  rendered. 

liVe  do  not  agree  with  the  solicitors  for  defendant  in  error, 
that  the  judgment  is  absolutely  void  because  no  guardian  o^^ 
litem  was  appointed  for  the  infant. 

But  even  if  such  were  conceded  to  be  the  law,  no  reason  ib 
shown  by  this  bill  to  justify  a  court  of  equity  in  restraining  its  • 
collection. 

Courts  of  equity  do  not  lend  their  aid  to  assist  a  party  in 
defeating  the  collection  of  a  just  debt  or  demand  against  him. 
On  the  contrary,  they  only  interfere  to  prevent  injustice;  and  , 
if  a  party  can  say  nothing  against  the  justice  of  a  judgment, 
can  give  no  reason  why,  in  equity,  he  ought  not  to  pay  it,  a 
court  of  equity  will  leave  him  to  contend  against  the  judgment 
at  law  as  best  he  can.     Blackburn  et  al.  v.  Bell,  91  111.  434. 

And  even  when  a  court  of  equity  will  interfere,  it  is  only  to 
restrain  the  collection  of  so  much  of  the  judgment  at  law  as 
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the  party  sliowfl  himself  equitably  not  bound  to  pay.    Kev. 
Stat.  1874,  p.  579,  §  7. 

The  decree  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  the  court  below  to  sustain  the  demurrer  to  the  bill. 

Reversed. 


Joseph  C,  Gundy 

V. 


610,  Cornelius  Biteler, 


Chattel  mortgaob — Live  stock— Increase. — ^The  natural  increase  of 
live  stock  covered  b}'  a  chattel  mortga^,  becomes  subject  to  the  mort^rage; 
and  a  party  purchasing  such  increase  before  the  expiration  of  the  mortgage, 
acquires  no  greater  right  therein  than  the  mortgagor  had. 

Error  to  the  County  Court  of  Vermillion  county;  the  Hon. 
E.  W.  Hanford,  Judge,  presiding.      Opinion  filed  June  29, 

1880. 

Mr.  G.  W.  Salmans  and  Mr.  J.  W.  Jones,  for  plaintiff  in 
error;  that  the  issue  of  domestic  animals  mortgaged,  are  sub- 
ject to  the  mortgage,  cited  2  Hilliard  on  Mortgages,  391;  For- 
man  v.  Proctor,  9  B.  Mon.  124. 

A  party  purchasing  mortgaged  property  before  maturity  of 
the  mortgage,  cannot  complain  of  laches  of  the  mortgagee  in 
taking  possession :  Arnold  v.  ^tock,  81  111.  407. 

Mr.  Charles  A.  Allen  and  Mr.  F.  Bookwalter,  for  de- 
fendant in  error;  that  the  property  was  insufiiciently  described, 
cited  Ilutton  v.  Arnett,  51  111.  198. 

The  mortgagee  should  have  taken  possession  of  the  property: 
Frank  v.  Miner,  50  111.  444. 

Chattels  must  have  an  existence  at  the  time  of  the  execution 
of  the  mortgage:  Titus  v.  Mabee,  25  111.  257. 

Permission  to  the  mortgagor  to  trade  the  property,  avoids 
the  mortgage:  Barnet  v.  Fergus,  51  111.  352;  Goodheart  v.  John- 
son, 88  111.  58. 
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HiGBEE,  J.  Plaintiif  brought  this  suit  in  replevin  before  a 
justice  of  tLe  peace  against  defendant  to  recover  the  possession 
of  one  brown  colt.  Aiter  a  trial  of  the  cause  before  the  justice, 
it  was  appealed  to  the  county  court,  where  it  was  tried  before 
a  jury  resulting  in  a  verdict  in  favor  of  defendant,  and  judg- 
ment was  rendered  against  plaintiff  for  costs,  from  which  he 
prosecutes  a  writ  of  error  to  this  court. 

One  William  H.  Salmans,  executed  to  plaintiff  in  error  a 
chattel  mortgage  on  the  second  day  of  March,  1877,  on  one 
sorrel  mare,  to  secure  a  note  of  that  date,  payable  on  the  first 
day  of  January,  1878,  containing  the  usual  provision  that 
xmtil  default  in  payment,  it  should  be  lawful  for  the  mortgagor 
to  retain  the  possession  of  the  property  mortgaged. 

In  May  following,  the  colt  in  controversy  was  foaled  by  the 
mare  described  in  the  mortgage,  and  soon  after  sold  by  the 
mortgagor  to  James  Caldwell,  who  sold  it  to  defendant  in  error 
in  September,  1877. 

At  the  maturity  of  the  note,  plaintiff  in  error  took  possession 
of  the  property  (except  the  colt)  under  his  mortgage  and  sold  the 
same  for  thirty  dollars,  and  afterwards  replevied  this  colt  from 
defendant  in  error,  and  claims  it  by  virtue  of  his  mortgage. 

When  live  stock  is  mortgaged,  its  natural  increase  becomes 
subject  to  the  mortgage.  Hilliard  on  Mortgages,  420.  This 
was  the  rule  of  the  civil  law,  and  by  universal  acknowl- 
edgment has  become  a  part  of  the  law  of  England  and  the 
United  States.     Herman  on  Chattel  Mortgages,  86. 

This  mortgage  was  executed,  acknowledged  and  recorded, 
as  required  by  our  statute,  and  we  think  was  notice  to  subse- 
quent purchasers. 

It  is  true,  at  common  law,  the  mortgagor  as  against  subse- 
quent purchasers,  was  required  to  take  and  hold  possession  of 
the  mortgaged  property,  but  we  are  not  prepared  to  hold,  that 
the  change  in  this  respect,  made  by  the  chattel  mortgage  act, 
was  intended  to  change  the  long  settled  doctrine  of  the  com- 
mon law,  that  the  mortgagee  is  entitled  to  the  natural  increase 
of  the  mortgaged  property. 

It  is  insisted  by  defendant  in  error,  that  as  plaintiff  did  not 
take  possession  of  the  colt  immediately  on  the  maturity  of  the 
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mortgage  debt,  he  lost  his  lien.  Had  defendant  purchased 
after  the  maturity  of  the  mortgage,  and  before  possession  taken 
by  plaintiff,  such  would  have  been  the  case,  but  here  he  pur- 
chased in  September,  and  the  mortgage  debt  did  not  mature 
until  the  following  January. 

The  case  of  Arnold  v.  Stock,  81  111.  is  decisive  of  this  ob- 
jection. It  is  there  said:  "A  person  thus  purchasing  takes 
with  notice  of  the  incumbrance,  and  subject  to  it.  He  ac- 
quires but  the  rights  of  the  mortgagor  and  takes  his  place.  He 
can  claim  the  same  rights  and  no  more,  than  the  mortgagor. 
As  the  mortgage  was  binding  between  the  mortgagor  and 
mortgagee  until  the  mortgage  debt  is  paid,  the  purchaser  be- 
fore the  maturity  of  the  debt  takes  the  property  subject  to  the 
same  conditions.  The  mortgagor  cannot  be  heard  to  say  that 
the  mortgagee  has  lost  any  right,  because  he  was  not  diligent 
in  taking  the  property  in  possession,  nor  can  his  vendee,  who 
purchases  before  the  debt  matures." 

^  The  instructions  of  the  court  below  and  the  verdict  of  the 
jury  are  in  direct  conflict  with  the  views  expressed  in  this 
opinion.  The  judgment  is,  therefore,  reversed  and  the  cause 
remanded. 

Beversed 
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V. 

Henry  C  Sieverling  et  al. 


1.  NoTB  —  Death  of  pbincipal  —  Must  bb  pbesektbd  agaihst 
ESTATE.— Where  the  principal  maker  of  a  note  dies,  the  note  must  be  pre- 
sented as  a  claim  against  his  estate  "within  two  years  after  the  granlinir  of 
letters  of  administration,  or  the  sureties  will  be  discharged. 

2.  Promise  bt  sureties  to  fat. — A  promise  by  the  sureties  to  pay, 
made  before^  the  expiration  of  the  two  years'  limitation,  does  not  add  to  the 
obligation  already  existing,  and  cannot  have  the  effect  to  relieve  the  holder 
from  his  duty  to  present  the  claim  against  the  estate. 

3.  Promise  after  two  years — Will  bind  sureties. — Where  there 
was  originally  a  sufficient  consideration  upon  which  an  action  could  ba?e 
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been  sustained,  but  in  consequence  of  some  statute  the  right  of  action  h 
suspended,  and  the  party  exempted  from  legal  liability,  the  moral  obligation 
is  sufficient  to  support  an  express  promise  to  pay.  So,  a  promise  by  the  mire- 
ties  after  the  expiration  of  the  two  years,  to  pay,  is  binding. 

4.  Payment  op  interest  after  limitation. — The  mere  payment  of 
interest  by  the  sureties,  after  their  release  by  operation  of  law,  will  not  of 
itself  revive  the  original  obligation. 

5.  New  pbomibe — Need  not  bb  declared  upon. — It  is  not  necessary 
that  the  new  promise  be  declared  upon  as  the  foundation  of  the  right  to 
recover;  it  may  be  set  up  by  way  of  replication  to  defendant's  plea  of 
the  statute  of  limitations. 

Erkor  to  the  Circuit  Conrt  of  Greene  county;  the  Hon.  A. 
G.  BuKR,  Judge,  presiding.     Opinion  filed  June  29,  1880. 

Mr.  James  "W.  English,  for  plaintiff  in  error;  that  a  new 
promise  will  take  the  case  out  of  the  Statute  of  Limitations, 
cited  Angell  on  Limitations,  Ch.  20;  Sennott  v.  Horner,  30 
111.  429;  Wooters  v.  King,  54  111.  343;  Carroll  v.  Forsyth, 
69  I  L  127. 

Partial  payment  will  prevent  the  running  of  the  statute; 
Angell  on  Limitations,  261. 

Mr.  Charles  D.  Hodges  and  Mr.  James  E.  Ward,  for 
defendants  in  error;  that  the  note  should  have  been  presented 
against  the  estate  of  the  principal,  cited  House  v.  Trustees  of 
Schools,  83  111.  368;  Cnrry  v.  Mack,  90  111.  606. 

It  was  not  necessary  for  the  court  to  dispose  of  the  general 
issue;  the  special  plea  presenting  a  bar  to  the  entire  action; 
Mt.  Carbon  C.  &  R  R  Co.  v.  Andrews,  53  111.  177. 

Plaintlft  cannot  set  up  new  promise  by  way  of  replication; 
1  Chitty'sPl.*644;  Hite  v.  Wells,  17  111.  88;  McConnell  v. 
Kibbe,  29  111.  485;  Beatty  v.  Nickerson,  73  111.  605;  Quincy 
Coal  Co.  v.  Hood,  77  111.  68;  Hopkins  v.  Woodward,  75  111.  62. 

Pleadings  will  be  taken  most  strongly  against  the  pleader; 
1  Chitty's  PI.  *545;  Leman  v.  Stevenson,  36  111.  49;  Claycomb 
V.  Munger,  61  111.  373. 

A  consideration  should  be  shown  for  the  new  promise; 
Eddy  V.  Roberts,  17  111.  505. 

Where  time  has  been  given  the  principal  without  the  knowl- 
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edge  of  tlie  surety,  a  subsequent  promise  by  the  sui-ety  will 
not  bind  him  unless  upon  a  new  consideration:  Savage  v. 
Hutchins,  23  Me.  565;  Welch  v.  Seymour,  28  Conn.  387; 
Merrimack  Co.  Bank  v.  Brown,  12  N,  H.  320;  Montgomery 
V.  Hamilton,  43  Ind.  451;  Kerr  v.  Cameron,  19  U.  C.  Q. 
B.  366. 

The  promise  should  have  been  in  writing:  Moore  v.  Capps, 
3  Gilm.  315;  Hopkins  v.  Woodward,  75  111.  62;  Dnraut  v. 
Rogers,  71  111.  121;  Curry  v.  Mack,  90  111.  606. 

Payment  of  interest  will  not  revive  the  debt:  Com.  Inst.  v. 
Littlefield,6Cush.  210;  Wliite  v.  Cushing,  30  Me.  267;  Stark 
v.   Stinson,  23  K  n.259;  St.  John  v.  Stephenson,  90  111.  83. 

Plaintiff  must  allege  and  prove  a  legal  and  bindiniJ^  con- 
tract: Durant  v.  Rogers,  71  111.  121;  Runde  v.  Runde,  59  111. 
98;  Hite  v.  Wells,  17  111.  88;  'Northnip  v.  Jackson,  13 
Wend.  35. 

HiGBEE,  J.  Defendants  in  error  were  sued  by  plaintiff  in 
error  on  a  promissory  note  for  $2,000,  dated  February  1,  1872, 
due  twelve  months  after  date,  signed  by  William  L.  Greene, 
James  S.  Vedder  and  defendants  in  error,  payable  to  plaintiff 
in  error. 

To  the  declaration  defendants  in  error  pleaded  that  the  con- 
sideration of  the  note  was  money  loaned  by  the  plaintiff  to  said 
Greene  on  the  day  the  note  bears  date;  and  that  they  and  the 
said  Vedder  siorned  the  note  as  securities  onlv  for  said  Greene, 
which  fact  was  well  known  to  the  plaintiff.  That  Greene,  the 
principal  in  the  note,  departed  this  life  intestate  on  the  25th 
day  of  October,  1875,  and  that  letters  of  administration  were 
granted  on  his  estate  to  Priscilla  Greene  by  the  connty  court 
of  said  county,  on  the  25th  Asj  of  October,  1875;  and  said 
administratrix  then  and  there  qualified  and  entered  upon  the 
discharge  of  her  duties,  etc.  That  said  note  was  not  presented 
acrainst  the  estate  of  said  William  L.  Greene  for  allowancse 
within  two  years  from  the  granting  of  letters  upon  said  estate, 
or  at  any  time  thereafter. 

To  this  plea  plaintiff  filed  four  replications: 

1.     A  new  promise  by  defendants  after  the  death  of  Wil- 
liam L.  Greene. 
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2.  A  new  promise  after  the  expiration  of  two  years  from 
the  granting  of  letters  of  administration. 

3.  Tliat  defendants,  on  the  9th  day  of  August,  1878,  being 
more  than  two  years  after  letters  were  granted,  paid  the  inter- 
est then  due  on  said  note. 

4r.  That  "William  L.  Greene's  estate  was  insolvent,  and  paid 
nothing  beyond  claims  of  the  first  class. 

A  demurrer  was  filed  to  these  replications,  and  sustained  by 
the  court,  and  their  sufficiency  is  the  only  question  now  pre- 
sented for  our  determination. 

The  first  replication  does  not  aver  that  the  promise  to  pay 
was  made  after  the  expiration  of  two  years  from  the  grant  of 
administration  on  W.  L.  Greene's  estate. 

The  note  was  executed  while  the  act  of  the  4th  of  March, 
1869  was  in  force.  It  provides  that  "  Whenever  the  principal 
maker  of  a  joint  note  shall  depart  this  life,  it  shall  be  the  duty 
of  the  payee  or  assignee  thereof  to  present  the  same  against 
the  estate  of  decedent  for  allowance  to  the  proper  court  within 
two  years  after  the  granting  of  lettera  testamentary  or  of  ad- 
ministration on  his  or  her  estate;  and  if  said  payee  or  assignee 
shall  fail  or  neglect  so  to  do,  the  surety  or  sureties  in  such  note 
shall  be  released  from  the  payment  thereof." 

A  promise  to  pay  before  the  expiration  of  the  two  years  did 
not  add  to  the  obligation  already  existing  by  the  terms  of  the 
note,  and  could  not  have  the  eflfect  to  relieve  the  plaintiff  from 
her  duty  to  present  her  claim  within  the  time  prescribed  by  the 
statute. 

The  second  replication  sets  up  a  promise  made  after  the  re- 
lease of  the  defendants,  by  a  faihire  on  the  part  of  plaintiff  to 
file  her  note  for  probate. 

It  is  now  well  settled  that  a  mere  moral  obligation  is  not  a 
snfBcient  legal  consideration  to  support  either  an  express  or  an 
implied  promise;  for  the  law,  although  it  will  not  suffer  any 
immorality,  cannot  undertake  to  enforce  every  promise,  which 
a  man  of  strict  honor  and  integrity  would  feel  himself 
bound  to  fulfil. 

A  qualification  to  this  rule,  however,  obtains  in  cases  where 
there  was  originally  a  sufficient  valuable  consideration,  upon 
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which  an  action  could  have  been  sustained,  but  where,  in  con- 
sequence of  some  statute  or  positive  rule,  growing  out  of  gen- 
eral principles  of  public  policy,  the  right  of  action  is  suspended 
and  the  party  is  exempted  from  legal  liability.     In  such  cases 
the  moral  obligation  is  sufficient  to  support  an  express  prom- 
ise, though  it  would  not  raise  an  implied  promise.     This  ex- 
ception includes  all  promises  barred  by  the  Statute  of  Limita- 
tions, or  discharged  by  the  bankrupt  or  insolvent  law;  and 
promises  by  an  adult  to  pay  debts  contracted  during  his  in- 
fancy.    Story  on  Contracts,  Sec.   445.     Bishop  on  Contracts, 
states  the  rule   thus:      "The  doctrine  is    familiar  that  no 
man  is  compellable  to  stand  on  a  right  which  the  law  gives  him. 
He  may  always  waive  it,  if  he  chooses,  and  the  rule  applies 
equally  to  a  right  conferred  by  the  common  law,  by  a  statute 
and  by  a  written  constitution.    Therefore,  if  the  right  to  sue 
upon  a  violated  contract  is  barred  by  the  Statute  of  Limitations, 
the  delinquent  may  waive  this  defense.  One  mode  of  waiver  is 
to  neglect  to  plead  the  statute  when  sued.    But  the  common 
method,  which  is  sufficient,  by  an  express  promise  to  pay.  If  a 
debt  is  discharged  under  the  bankruptcy  or  insolvency  laws, 
the  debtor,  by  a  promise  to  pay  it,  waives  the  benefit  of  those 
laws,  and  payment  may  be  compelled."    In  Parsons  on  Contract, 
Vol.  1,  p.  434,  it  is  said:     ''  The  rule  may  now  be  stated  as  fal- 
lows: a  moral  obligation  to  pay  money  or  to  perform  a  duty,  is 
a  good  consideration  for  a  promise  to  do  so,  when  there  was  orig- 
inally an  obligation  to  pay  the  money  or  to  do  theduty,  which 
was  enforciable  at  law  but  for  the  interference  of  some  rule  of 
law."   Before  the  expiration  of  two  years,  plaintiff's  right  to  re- 
cover from  defendants  was  unquestionable.   Their  liability  was 
fixed  and  certain.  The  debt  has  not  been  paid  to  plaintiff,  but  her 
remedy   is   taken   away  by  the  operation  of  the  statute  and  a 
promise  to  pay  under  such  circumstances  is  founded  upon  a 
sufficient  consideration  and  is  binding  in  law. 

A  discharge  in  bankruptcy  is  as  effectual  as  a  discharge 
under  this  statute,  and  yet  it  is  fully  settled  that  a  promise 
after  discharge  in  bankruptcy  waives  the  right  to  the  defense. 
Classen  v.  Schoenemann,  80  111.  304;  Marshall  v.  Tracy,  74 
HI.  379;  Willets  v.  Cotherson,  3  Bradwell,  644. 
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The  third  replication  is  insulEcieut.  The  payment  of  inter- 
est by  defendants  after  their  release  by  operation  of  law,  did 
not  of  itself  revive  the  original  obligation.  St.  J  ohn  v.  Stephen- 
son, 90  111.  83;  Allen  v.  Ferguson,  18  Wall.  1;  Porter's  Adm'r 
V.  Porter,  31  Maine,  169;  Merriam  v.  Bailey,  1  Cush.  77; 
White  V.  Gushing,  30  Maine,  267;  Stark  v.  Stinson,  23  New 
Hamp.  259;  1  Chitty  on  Contracts,  434. 

The  discharge  of  the  stirety  was  not  made  to  depend  upon 
the  solvency  of  the  principal  by  the  law  in  force  when  this  con- 
tract was  entered  into;  it  therefore  follows  that  the  fourth 
replication  set  up  matter  wholly  immaterial,  and  was  no  answer 
to  the  plea. 

It  is  insisted  by  defendants  in  error,  that  if  the  new  promise 
is  valid,  it  should  be  declared  on  as  the  foundation  of  the  suit, 
and  that  it  cannot  be  relied  upon  by  replication. 

This  objection  is  not  well  taken.  1  Parsons  on  Contracts, 
434;  Norton  v.  Colby,  52  111.  198;  St.  John  v.  Stephenson,  83 
111.  82. 

The  case  of  Marshall  v.  Tracy,  74  111.  379,  is  decisive  of  this 
question. 

It  follows  from  wliat  is  here  said,  that  the  court  below  prop- 
erly sustained  the  demurrer  to  the  first,  third  and  fourth  repli- 
cations, and  erred  in  sustaining  it  to  the  second. 

For  this  error  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed. 


Lawson  Ejmble 

V. 

Nathan  W.  Esworthy  et  al. 

1.  Mortgage — Purchase  money  —  Substitution  op  new  notes.— 
Promisaory  notes  with  personal  security  were  given  for  the  deferred  payments 
upon  a  purchase  of  real  estate.  Subsequently  these  notes  were  surrendered, 
and  new  notes,  with  a  niortg:age  upon  the  premises  purchased,  given  in  their 
stead.     Held,  that  the  debt  was  for  purchase  money,  and  no  change  in  the 
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form  of  the  instrament  by  which  it  was  evidenced  or  secured  would  change 
its  character. 

2.  Homestead — Not  exempt  fob  pukchase  money. — The  debt  secored 
by  the  mortg^age  being  for  purchase  money,  it  was  iiot  necessary  that  the 
wife  of  the  mortgagor  should  join  in  the  execution  of  the  mortgage,  to  sub- 
ject the  homestead  to  its  payment. 

3.  Vendor's  lien — Differs  from  mortgage  fob  purchase  money.— 
It  is  not  the  purpose  of  the  exception  in  the  statute  of  exemptions,  to  pre- 
serve a  vendor's  lien.  The  latter  is  a  mere  equitable  trust,  cannot  be  assigned, 
and  is  lost  or  waived  by  taking  other  security,  while  the  statute  of  exemp- 
tions was  not  intended  to  restrict  the  operation  of  the  exception  to  cases  only 
where  the  party  had  a  vendor's  lien. 

Error  to  the  Circuit  Court  of  Edgar  county;  the  Hon.  J. 
W.  WiLKiNj  Judge,  presiding.     Opinion  filed  June  29,  1880. 

Mr.  A.  T.  Trooden,  for  plaintiff  in  error;  that  if  the  home- 
stead is  less  in  value  than  $1,000,  the  deficiency  cannot  be 
made  up,  cited  AValters  v.  The  People,  18  111.  199;  Lytic  v. 
Scott,  2  Bradwell  G-^e. 

The  right  of  homestead  must  be  set  up  in  the  answer,  and 
should  be  clearly  stated:  Symonds  v.  Lappin,  82  111.  213: 
Gardner  v.  Eberhart,  82  111.  316;  Hill  v.  Bacon,  43  IlL  477. 

Only  the  lot  occupied  as  a  homestead  is  exempt:  Kerr  v. 
South  Park  Com'rs.,  11  Chicago  Legal  News,  18. 

The  Court  will  take  judicial  notice  of  governmental  surveys 
upon  the  question  of  the  right  of  homestead:  Hill  v.  Bacon, 
43  111.  477. 

Taking  a  new  note  will  not  change  the  character  of  the  debt: 
Flower  v.  Ellwood,  GQ  111.  438. 

The  debt  was  for  purchase  money,  and  the  homestead  is  not 
exempt:  Kev.  Stat.  1877,  484. 

Mr.  Henry  S.  Tanner,  for  defendant  in  error;  that  taking  a 
note  with  personal  security  was  a  waiver  of  the  lien,  cited  SO 
111.79;  89111.71;  85  111.384. 

As  to  the  right  of  homestead  in  contiguous  lots:  31  111.  20O; 
29  HI.  532. 

IIiGBEE  J.     This  was  a  bill  by  plaintiff  in  error,  to  foreclose  a 
mortgage  executed  to  him  by  defendant  in  error,  Eswortlij. 
The  defense  made  by  Esworthy  and  his  wife  and  sustained  by 
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the  decree  of  the  court  below  us,  was,  that  the  premises  were 
exempt  from  forced  sale  for  the  payment  of  the  mortgage  debt 
under  the  homestead  laws  of  this  State. 

Esworthy  being  the  head  of  a  family  and  residing  with  the 
same,  on  the  22d  day  of  March,  1875,  purchased  the  premises 
in  controversy  of  one  William  Johnson,  received  a  deed 
therefor,  took  possession,  and  has  occupied  the  same  as  a  res- 
idence ever  since. 

At  the  time  of  the  purchase  he  paid  a  part  of  the  purchase 
money,  and  executed  to  Johnson  his  two  notes  for  the  balance, 
payable  in  one  and  two  years,  with  interest,  and  both  signed  by 
William  Starr,  as  security.  These  notes  Johnson  endorsed  to 
plaintiff  in  error  before  their  maturity,  for  a  valuable  consider- 
ation. And  on  the  21st  day  of  December,  1875,  Esworthy,  by 
an  arrangement  then  made  with  Kimball,  took  up  these  notes 
and  gave  him  in  lieu  of  them  two  others,  for  the  amount  of 
principal  and  interest  then  due,  payable  one  year  from  that 
date. 

To  secure  these  notes,  Esworthy  executed  to  Kimball  the 
mortgage  now  sought  to  be  foreclosed  upon  the  same  premises 
conveyed  to  him  by  Johnson,  buthis  wife  did  not  join  with  him 
in  its  execution.  These  notes  were  given  for  purchase-money ; 
no  change  in  the  form  of  the  instrument  by  which  the  debt  is 
evidenced  or  secured  will  avail  to  change  the  character  of  the 
debt  When  purchase-money  is  the  consideration  of  any  one 
instrument,  it  will  so  continue  in  any  other.  Smyth  on  Home- 
stead Exemptions,  221;  Austin  v.  Underwood,  37  111.  438; 
Magee  v.  Magee,  51  111.  500;  Lawson  v.  Vance,  8  Cal.  271. 

The  debt  secured  by  the  mortgage  being  purchase  money,  it 
was  not  necessary  that  Esworthy's  wife  should  join  with  him 
in  the  execution  of  the  mortgage,  to  subject  the  homestead  to 
its  payment. 

It  is  insisted  by  defendants  in  error,  that  as  plaintiff  in  error 
is  not  entitled  to  a  vendor's  lien,  he  cannot  enforce  the  payment 
of  the  debt  as  purchase-money. 

The  statute  exempting  the  homestead  from  forced  sale  for 
the  payment  of  debts,  contains  this  exception:  "No  property 
shall  by  virtue  of  this  act  be  exempt  from  sale  for  non-pay- 
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ment  of  taxes  or  assessments,  or  fof  a  debt  or  liability  incurred 
for  the  purchase  or  improvement  thereof." 

The  exemption  and  exception  from  its  operation  are  parte  of 
the  same  statute,  and  must  be  read  together  as  one  act;  and  as 
to  the  excepted  cases,  it  is  as  if  there  were  no  exemption. 
Smyth  on  Homestead  Exemptions,  65. 

If  the  only  purpose  of  this  exception  to  the  statute  was  to 
preserve  the  vendor's  lien,  it  is  difficult  to  see  why  it  should 
have  been  inserted,  as  it  would  give  to  the  vendor  no  additional 
security,  and  would  add  nothing  to  his  rights. 

.  A  vendor's  lien  is  a  mere  creature  of  the  courts  of  equity, 
and  not  cognizable  in  courts  of  law. 

It  is  in  the  nature  of  a  trust  equity,  regarding  the  purchaser 
as  holding  the  estate  for  the  payment  of  the  purchase-money 
upon  the  principle  that  one  who  has  gotten  the  estate  of  an- 
other ought  not,  in  conscience,  to  be  allowed  to  retain  it  and 
not  pay  the  consideration  money. 

This  lien  of  the  vendor  is  lost  or  waived  by  taking  independ- 
ent security,  although  it  may  turn  out  that  the  security  is 
wholly  insolvent,  and  in  this  State  it  cannot  be  transferred  by 
assignment  to  the  assignee  of  the  note  given  for  the  purchase- 
money. 

But  for  the  statute  creating  the  exemption  in  favor  of  the 
debtor,  all  his  property,  including  his  homestead,  would  be 
subject  to  sale  for  the  payment  of  his  debts,  and  when  be 
claims  its  benefit,  he  must  take  it  subject  to  its  exceptions, 
which  were  necessary  to  prevent  fraud. 

That  tlie  demand  here  sought  to  be  enforced,  was  a  liability 
incurred  for  the  purchase  of  the  premises,  can  not  be  question- 
ed. It  is  the  common  understanding  of  the  term  purchase-money, 
that  it  means  money  paid  for  the  land,  or  the  debts  created  by 
the  purchase.     Austin  v.  Underwood,  37  111.  438. 

In  using  the  language  "debt  or  liability  incurred  in  the 
purchase,"  it  was  not  intended  to  restrict  the  operation  of  the 
exception  to  cases  only  where  the  party  held  a  vendor's  lien. 

It  is  true,  that  authorities  may  be  found  to  sustain  the  posi- 
tion of  defendants  in  error  in  some  of  tlie  states,  but  they  are 
based  upon  constitutional  or  statutory  provisions  widely  differ- 
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eiit  from  our  own.  In  some  there  are  no  exceptions  to  the  ex- 
emption, and  in  others,  the  vendor's  lien  is  excepted  in  express 
terms. 

We  do  not  regard  the  case  of  Philps  v.  Conover,25  III.  309^ 
as  decisive  of  this  question. 

What  is  there  said  is  without  discussion,  and  is  unnecessary 
to  the  decision  of  the  case,  and  is  not  in  harmony  with  the 
cases  of  Austin  v.  Underwood,  supra\  Magee  v.Magee,  51  111. 
500;  and  Bush  v.  Scott,  76  111.  524. 

For  these  reasons,  the  decree  in  this  cause  is  reversed,  and 
the  cause  remanded. 

Reversed. 


The  People  op  the  State  of  Illinois 
Matthew  Stacey  et  al. 

Suit  on  bond — Parties  plaintiff.— In  a  suit  for  breach  of  an  executor's 
bond,  brought  in  the  nam3  of  The  People  for  the  use,  etc.,  the  plaintiif,  t.  e. 
The  People,  may  sue  for  the  use  of  more  than  one  person  in  the  same  action; 
and  a  recovery  may  be  had  for  all  the  damages  sustained,  without  reference 
to  the  use  to  be  made  of  the  money  when  recovered.  It  is  not  necessary  that 
the  judgment  should  fix  the  amount  to  which  each  individual  is  entitled. 

Appeal  from  the  Circuit  Court  of  Morgan  county,  the  Hon. 
Cybus  Epler,  Judge,  presiding.     Opinion  filed  June  29,  18S0. 

Mr.  W.  II.  Barnes  and  Mr.  Charles  A.  Barnes,  for  appel- 
lant; that  suit  can  be  brought  for  the  use  of  all  persons  injured, 
cited  the  People  v.  Summers,  16  111.  173;  The  People  v.  Ran- 
dolph, 24  111.  324;  Chitty's  PI.  4;  Swan's  Pr.  35. 

Mr.  William  Thomas,  Mr.  J.  Ketcitam,  Messrs.  Brown, 
KiRBY  &  Russell,  and  Messrs.  Morrison,  Wiiitlock  &  Lip- 
piNCOTT,  for  various  appellees;  that  the  interests  of  the  obliurees 
are  several,  and  a  single  action  in  favor  of  all  cannot  be  main- 
tained, cited  Doxmen  v.  Scldons,  19  Johns.  216;  1  Chitty'sPl. 
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1;  Bouvier's  Inst.  136;  Gonld's  PL  200;  Reynolds  v.  Thomas, 
17  111.  207;  Snell  v.  Deland,  43  111.  323;  Leake  v.  Brown,  43 
111.  37^. 

IIioBEE,  J.  The  only  question  presented  for  decision  in  this 
case  is,  whether  in  a  suit  on  an  execntor's  bond,  the  plaintiff, 
i.  e.  The  People,  can  sue  for  the  use  of  more  than  one  person  iu 
the  same  suit. 

Under  section  21  of  the  Practice  Act,  the  plaintiff  is  required 
in  a  suit  on  a  special  bond  conditioned  for  the  performance  of 
covenants,  to  set  out  the  conditions  of  the  bond,  and  may  as- 
sign in  his  declaration,  as  many  breaches,  as  he  may  think  lit; 
and  the  jury  shall  assess  the  damages,  for  so  many  breaches  as 
the  plaintiff  shall  prove,  and  the  judgment  for  the  penalty 
shall  stand  as  a  security  for  such  other  breaches,  as  may  af- 
terwards happen. 

This  section  requires  the  plaintiff  to  assign  the  breaches  in 
his  declaration,  and  not  upon  the  record,  as  was  required  by  the 
ancient  English  practice. 

The  plaintiff  may  assign  as  many  breaches  as  are  necessary 
in  a  suit  on  a  penal  bond,  in  one  count,  or  he  may  file  as  many 
counts  as  there  are  breaclies  of  the  bond.  When  the  former  is 
adopted,  each  breach  answers  the  place  of  a  separate  count. 
Hibbard  et  al.  v.  McKindly  et  al.  28  111.  240, 1st  Chitty's  PI. 
336. 

Sec.  25  of  Chapter  111,  of  the  Revised  Statutes  of  1874,  pro- 
vides that  executors'  bonds  may  be  put  in  suit,  and  prosecuted 
in  the  name  of  The  People  of  the  State  of  Illinois,  for  the  use 
of  any  person  who  may  have  been  injured  by  reason  of  the  neg- 
lect, or  improper  conduct  of  the  executor,  and  such  biiud  shall 
not  become  void  on  the  first  recovery  thereon,  but  may  be 
sued  upon,  from  time  to  time,  until  the  whole  penalty  shall  be 
recovered. 

It  was  not  the  purpose  of  this  provision  to  limit  the  right 
of  the  obligee  in  the  bond  to  a  recovery  in  favor  of  a  single 
person  who  had  sustained  injury;  but  its  purpose  was  to  ena- 
ble any  person  injured  to  institute  the  proceedings  necessary 
to  a  recovery. 
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The  bond  is  payable  to  The  People  of  the  State  of  Illinois, 
and  the  obligees  alone  can  maintain  a  suit  upon  it.  In  such 
suit,  a  recovery  maybe  had  for  all  the  damages  sustained,  with- 
out reference  to  the  use  to  be  made  of  the  money  when  so  re- 
covered. 

It  was  not  necessary  that  the  judgment  should  fix  the  amount 
which  each  individual,  for  whose  use  the  suit  was  brought, 
should  be  entitled  to.  That  had  been  determined  by  the  county 
court. 

How  the  money  which  The  People  are  entitled  to  recover  by 
reason  of  defendant's  breach  of  the  bond,  may  be  distributed 
is  of  no  importance.  McLean  et  al.  v.  The  People,  85  111.  208; 
Chadsey,  Adm'r  v.  Lewis,  1  Gilm.  153;Corbettv.  Schumacker, 
83  111.  403. 

These  allowances  are  proper  evidence  on  the  trial  for  the 
purpose  of  measuring  the  damages  sustained  by  plaintiff,  by 
reason  of  defendant's  breach  of  duty. 

The  defendants  undertook  that  Stacey  should  pay  to  the  per- 
sons entitled  thereto  under  the  will  of  or  his  testator,  all  legacies 
and  bequests  so  far  as  the  estate  of  said  testator  should  there- 
unto extend. 

This,  the  declaration  alleges,  he  has  failed  to  do;  and  if  so, 
the  People  are  entitled  to  recover  in  this  action  the  whole 
damages  sustained  by  reason  of  this  breach  of  duty. 

The  court  erred  in  sustaining  the  demurrer  to  the  declaration, 
and  for  this  error,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed. 


Eliza  Jennings 

V. 

Jonathan  Hunt   et  al. 
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1.  Mortgage — Fraudulent  release. — Where  a  release  of  a  mortgage 
was  unauthorized,  the  moitgagor  not  having  paid  the  debt,  cannot  set  up 
such  release  as  a  defense  without  first  paying  the  debt,  no  rights  of  third 
parties  having  intervened. 


524  Appellate  Courts  of  Illinois. 

Jenningfs  y.  Hunt. 

2.  Usury — Commissions  to  broker. — Payment  to  a  broker  of  a  com- 
mission for  procurinfir  the  loan , where  there  is  no  evidence  that  the  lender  had 
anything  to  do  with  it,  is  not  an  usurious  transaction. 

Error  to  the  Circuit  Court  of  Champaign  county;  the  Hon. 
C.  B.  Smith,  Judge,  presiding.     Opinion,  filed  June  29, 1880. 

Messrs.  Moore  &  Warner,  for  plaintiff  in  error;  that  afters 
cause  is  dismissed  by  plaintiff,  without  predjudice,  it  is  not  in 
the  power  of  the  court  to  reinstate  it  at  the  request  of  the  de- 
fendant, cited  Jones  V.  Kerney,  3  Bibb.  303;  Bennett  v.  Win- 
ter, 2  Johns.  Ch.  205;  Ray  v.  Cannon,  3  Edm.  Ch.  478;  Buck 
V.  Scott,  1  Bland.  112;  Combs  v.  Steele,  80  111.  101;  McKae 
V.  Lndwig,  30  111.  28;  Smith  v.  Wilson,  26  111.  186;  Hendrich 
V.  Robinson,  2  Johns.  Ch.  484;  Ducks  v.  Hall,  7  Paige,  382; 
Lawrence  v.  Cornell,  4  Johns.  Ch.  645;  Bradley  v.  Shonor,  1 
Johns.  Ch.  200;  Foquer  v.  Forquer,  19  111.  68;  Mears  v. 
Mears,  42  111.  50;  Bowman  v.  Bowman,  64  111.  75;  Crain  v. 
Bailey,  1  Scam.  321;  Young  v.  Bush,  36  How.  280. 

Upon  the  question  whether  a  mortgage  is  released  or  satis- 
fied, it  is  the  duty  of  the  court  to  get  at  the  intent  of  the 
parties,  where  no  rights  of  third  parties  have  intervened: 
Young  V.  Morgan,  11  Chicago  Legal  News,  46;  Parmelee  v. 
Lawrence,  44  111.  405;  Flower  v.  EUwood,  66111.  438;  Bush  v. 
Sherman,  80  111.  160;  Steinmetz  v.  Lang,  81  III.  603. 

Payment  of  commission  to  a  broker  is  not  usurious:  Phillips 
V.  Roberts,  90  111.  492;  Colehour  v.  State  Savings  Inst.  90  111. 
152;  Bellinger  v.  Bourland,  87  111.  513. 

Mr.  Francis  M.  Wright,  for  defendants  in  error. 

Per  Curiam.  We  have  carefully  examined  the  record  in 
this  case,  and  have  come  to  the  conclusion  that  the  court  below 
erred  in  its  finding  of  facts.  The  release  executed  by  the 
prior  mortgagee  after  the  assignment  of  the  debt  by  Lim  to 
plaintiff  in  error  was  not  authorized,  and  the  mortgagor  could 
not  set  up  such  release  as  a  defense  without  first  paying  the  debt, 
which  he  has  not  done.  No  rights  of  third  parties  having  in- 
tervened, the  first  mortgage  must,  under  the  evidence  in  this 
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record,  be  considered  as  a  subsisting  lien  until  the  debt   is 
paid. 

We  farther  fail  to  see  sufficient  evidence  of  anything  usuri- 
ous in  the  transaction.  The  mortgagor  paid  the  broker  a 
certain  per  cent,  for  obtaining  the  loan,  but  there  is  no  evidence 
that  plaintiff  in  error  participated  therein.  Phillips  v.  Roberts 
90  111.  492. 

The  decree  of  the  circuit  court  is  therefore  reversed,  and  up- 
on motion  of  plain  tiff  in  error,  she  is  allowed  to  dismiss  her 
bill  in  this  court 

Decree  reversed  and  bill  dismissed. 


Anna  J.  Cassell,  Exr'x, 

V. 

Charles  Fitzsimmons,  Adm'r. 

1.  Statement. — Appellee's  intestate  was  co-executor  with  appellant  of 
his  father's  estate,  and  during  his  life-time,  managed  the  estate.  During  this 
period  he  took  of  the  moneys  belonging  to  the  estate  a  certain  amount  as  a 
loan,  giving  his  notes  therefor,  and  in  his  executor's  account  charged  him- 
self with  the  same  as  money  loaned  to  him.  No  division  of  such  estate  was 
made  during  his  life-time,  but  the  whole  expenses  of  the  family  were  paid  out 
of  the  income  of  the  estate.  At  his  death  the  notes  in  question  were  found 
among  his  effects,  indorsed,  "  These  notes  were  given  in  settlement  of  account 
of  Charles  Cassell,  see  book,  page  122,"  referring  to  his  account  as  executor. 

2.  Money  belonged  to  estate. — The  moneys  so  used  by  appellee's  in- 
testate were  not  derived  from  rents  of  property  belonging  in  severalty  to  the 
members  of  the  family,  but  were  funds  of  his  father's  estate,  and  the  claim 
therefor  should  have  been  allowed  against  his  estate  as  a  claim  in  favor  of 
his  father *8  estate,  and  belonged  under  the  sixth  class  designated  in  the 
statute. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Cyrus  Eplek,  Judge,  presiding.  Opinion  filed  July  2, 
1880. 

Mr.  William  BEOWNand  Mr.  R.  D.  Russell,  for  appellant; 
that  the  claim  belonged  to  the  sixth  class,  cited  Kev.  Stat. 
Chap.  3,  §70;  Wilson  v.  Kirby,  88  111.  666. 
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An  executor  carniot  use  the  trust  fund  for  his  own  puqx>se8: 
Kelar  v.  Bulor,  5  T.  B.  Mon.  573;  Whitney  v.  Peddicord,  63 
111.  249;  Kowan  v.  Kirkpatriek,  14  111.  1. 

Messrs.  Morbison,  Whitlock  &  Lippincott,  for  appellee. 

McCuLLOCH,  P.  J.  In  the  month  of  March,  1862,  one 
Joseph  J.  Cassell  died  leaving  a  will,  which  was  afterwards  duly 
probated,  in  and  by  which  he  appointed  his  widow  the  appel- 
lant in  this  case,  his  executrix,  and  his  son  Charles  his  execu- 
tor. After  sundry  devises  and  bequests  of  real  and  personal 
estate  to  his  widow  and  children,  the  will  contains  this  clause: 
"  and  I  affectionately  commend  her  "  {i.  e.  appellant)  "  to  the 
tender  consideration  of  my  children,  trusting  they  will  never 
withhold  from  her  the  duty  and  obedience  to  which  she 
is  so  peculiarly  entitled.  It  is  my  desire  that  she  and  they 
may  continue  to  live  together  as  a  united  family,  striving  to 
bless  each  other,  and  to  deserve  the  favor  of  God.  I  earnestly 
recommend  them  to  keep  no  separate  accounts  of  their  living 
together,  but  by  willing  contributions  of  means  and  efforts  to 
accomplish  the  honorable  end  of  maintaining  a  cheerful  and 
comfortable  home." 

Soon  after  the  testator's  death,  appellant  and  her  son  Charles 
were  duly  qualified  as  executrix  and  executor  of  the  will, 
Charles  taking  upon  himself  the  chief  management  of  the 
estate,  and  having  the  custody  of  all  the  personal  assets.  The 
manner  in  which  his  accounts  were  kept  leaves  no  doubt  upon 
the  mind  that  his  intentions  were  to  carry  out  in  good  faith 
his  father's  wishes  as  expressed  in  the  clause  of  his  will  already 
quoted.  Tlie  inventory  filed  in  the  county  court  showed 
cash  on  hand  at  the  time  of  decease,  together  with  good  notes 
and  accounts,  amounting  to  nearly  fifteen  thousand  dollars. 
The  first  report  of  the  executors,  filed  March  28,  1864,  slio^ra 
that  separate  accounts  1  ad  be.3n  kept  of  the  several  classes  of 
receipts  and  expenditures,  showing  with  a  great  deal  of  care 
and  exactness  the  amount  of  moneys  received  on  notes  and  ac- 
counts due  the  deceased,  the  amount  received  from  rents,  the 
amounts  paid  out  for  debts  owing  by  the  deceased  and  for  money 
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re-loaned,  the  amount  taken  from  the  rent  account  for  repairs 
on  the  real  estate  and  the  amount  paid  out  for  family  expenses. 
This  report  shows  good  notes  on  hand  to  the  amount  of  nearly 
thirteen  thousand  dollars. 

No  further  report  appears  until  September,  1869,  when  a 
similar  report  was  made  showing  in  detail  the  amount  of  prin- 
cipal and  interest  collected  on  the  notes  in  each  year,  with  the 
amounts  re-loaned,  the  amount  of  rents  collected  each  year,  with 
the  amount  paid  out  for  repairs  and  other  incidental  expenses 
attending  the  realty,  and  the  amount  paid  out  each  year  for 
family  expenses.  Accompanying  this  report  is  a  list  of  notes 
belonging  to  the  estate,  amongst  which  are  mentioned  four 
notes  of  Charles  Cassell  for  $2,058.88  each,  dated  April  1, 1869, 
payable  one  day  after  date,  with  interest  at  ten  per  cent,  per 
annum.  No  further  reports  were  made  during  the  life-time  of 
Charles  Cassell.  He  died  on  the  28th  of  February,  1876,  and 
appellee  was  duly  appointed  administrator  of  his  estate. 
Amongst  the  papers  of  his  father's  estate  in  Charles'  posses- 
sion at  the  time  of  his  death  were  found  four  notes  correspond- 
ing in  date  and  amount  with  those  mentioned  in  the  report, 
all  bearing  his  signature,  and  payable  to  appellant  and  him- 
self as  executors  of  the  estate  of  Joseph  J.  Cassell.  These 
notes  appellant  filed  as  a  claim  against  his  estate,  claiming  it 
to  be  an  indebtedness  of  the  sixth  class.  In  further  support 
of  this  claim,  appellant  produced  Charles'  ledger,  in  which  he 
had  kept  an  itemized  account  between  himself  and  his  father's 
estate,  commencing  April  11, 1864,  and  continuing  up  to  April 
1,  1869,  when  the  account  is  balanced  by  four  notes  as  above 
described.  A  rest  is  made  in  this  account  on  the  first  of  April, 
1868,  at  which  date  interest  is  added  to  the  amount  of  the 
debits  and  credits,  and  after  that  period  interest  is  computed 
on  both  receipts  and  payments  at  ten  per  cent,  per  annum  until 
April  1,  1869.  The  notes  were  ail  written  upon  one  piece  of 
paper  and  indorsed  as  follows:  "Interest  paid  on  this  note 
to  April  1,  1873,  and  $892  on  one  note."  The  paper  also  bore 
this  memorandum:  "  These  notes  were  given  in  settlement  of 
account  of  Charles  Cassell.  See  book,  page  122."  The  page 
and  book  so  referred  to  are  admitted  to  be  the  ledger  before 
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mentioned.  The  proof  is  that  the  family  lived  at  oomraon 
charges,  and  the  entire  income  of  the  estate  was  considered  a 
fund  for  that  purpose,  the  principal  care  of  appellant  being 
that  they  should  live  within  their  means  and  not  go  in  debt. 
This  was  in  accordance  with  the  earnest  wishes  of  the  testator 
as  expressed  in  his  will,  that  by  willing  contributions  and 
efforts,  they  might  maintain  a  cheerful  and  comfortable  home. 

It  is  now  contended  that  the  moneys  used  by  Charles,  with 
the  consent  of  appellant,  in  the  business  in  which  he  was  then 
engaged,  were  derived  from  rents  of  property,  belonging  in 
severalty  to  the  members  of  the  family,  and  were  not  funds 
properly  belonging  to  the  estate  of  his  father;  that  he  was 
responsible  therefor  to  them  individually,  and  not  to  appellant 
as  his  co-executor,  and  that  his  father's  estate  is  not  entitled  to 
any  preference  in  payment  over  other  creditors. 

We  cannot  accept  this  view  of  the  case  as  being  the  correct 
one.     The  will  divided  the  real  estate,  except  the  homestead, 
between  the  wife  and  children  of  the  deceased,  and  also  made 
them  his  residuary  legatees  of  both  personal  and  real  estate  in 
equal  shares.     The  youngest  child  became  of  age  in  1867,  and 
up  to  the  time  of  the  death  of  Charles  in  1876,  there  had  been 
no  division  of  the  estate,  but  the  entire  income  thereof,  both 
that  accruing  from  rents  and  that  from  interest  on  money 
loaned,  seems  to  have  been  treated  as  a  common  fund  for  the 
support  of  the  family.     On  the  first  of  April,  1864,  the  exeen- 
tors  reported  good  notes  on  hand,  to  theamount  of  $12,838.14. 
On  the  first  day  of  April,  1869,  they  had  good  notes  on  hand, 
including  those  of  Charles  Cassell,  to  the  amount  of  $11,526.03 
The  difference  between  the  amounts  on  hand  April  1, 1864, 
and  April  1, 1869,  is  properly  accounted  for  in  the  report 

During  these  five  years  the  report  shows  collections  upon  the 
principal  of  notes,  to  the  amount  of  $26,180.60,  and  cash  re- 
loaned  to  the  amount  of  $24,869.87,  the  difference  being 
almost  identical  with  the  amount  of  the  former  differenca 
During  the  same  period  the  interest  collected  amounted  to 
$4,155.07,  while  the  net  proceeds  of  the  rents,  deducting  ex- 
penses paid  on  account  of  the  realty,  amounted  to  $5,676.33, 
making  the  total  net  income  $9,731.39,  while  the  family  ex- 
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penses  amounted  to  $10,542.94.  It  therefore  appears  that 
the  expenses  exceeded  the  income  by  $811.55.  This  excess 
occurred  during  the  year  ending  April,  1869,  when  the  family 
expenses  appeared  to  be  more  than  double  what  they  were  in 
any  former  year,  owing,  no  doubt,  to  the  settlement  of  some 
large  bills  with  the  firm  of  which  Charles  was  a  member. 

In  order  to  make  up  the  said  sum  of  $24,869.87  of  money 
re-loaned  during  these  five  years,  it  is  necessary  to  take  into 
the  account  that  which  Charles  had*  put  into  his  own  business 
from  time  to  time.  Accordingly,  we  find  in  the  account  he  kept 
for  the  first  year  between  himself  and  the  estate  upon  his  own 
ledger,  the  moneys  of  the  estate  nsed  by  him  are  charged  up  as 
so  much  money  borrowed,  and  upon  the  whole  sum  so  used  by 
him,  he  charges  himself  with  interest  at  ten  per  cent  per  an- 
num np  to  April  1,  1869,  when  the  notes  were  made. 

This  evidence  leaves  no  doubt  upon  our  minds  that  the  notes 
in  question  represent  so  much  of  the  principal  money  original- 
ly loaned  as  had  been  collected  by  him  and  used  in  his  own 
bnsiness,  and  that  he  intended  to  charge  himself  therewith  as 
so  mnch  money  borrowed  of  the  estate,  with  interest  at  ten 
per  cent,  per  annum.    Appellee's  view  of  the  case  would  lead 
ns  to  the  conclusion  that  he  had  used  np  the  princijtal  of  the 
estate  in  the  support  of  the  family,  and  thereby  destroyed  a 
trust  fund  which  the  will  required  him  to  preserve  intact,  to 
the  extent,  at  least,  of  the  shares  of  his  two  sisters,  who,  by  the 
codicil,  were  to  receive  one  thousand  dollars  each  at  marriage, 
or  upon  their  arrival  jat  the  age  of  twenty-one  years,  respect- 
ively, and  the  balance  of  whose  shares  was  to  remain  invested 
by  the  executors,  on  good  security,  the  interest  to  be  paid  them 
during  life.     Having  used  the  trust  funds  in  his  own  business, 
it  18  but  equitable  that  Charles  should  have  charged  himself 
with  the  highest  legal  rate  of  interest  at  which  the  funds  could 
have  been  loaned  to  other  persons,  which  is  shown  to  have 
been  ten  per  cent,  per  annum. 

Ab  there  never  has  been  any  settlement  of  the  personal  es- 
tate with  the  probate  court,  and  no  division  thereof  amongst 
those  entitled  thereto  by  the  will,  the  surviving  executrix  is 
entitled  to  the  funds,  and  entitled  to  collect  the  same  from  the 

Vol.  VL         M 
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administrator  of  the  estate  of  Charles  Cassell.     It  was,  there- 
fore, erroneous  in  the  circnit  court  to  reject  the  claim. 

We  are  also  of  the  opinion  that  it  properly  comes  under  the 
sixth  class,  as  designated  by  the  statute,  and  should  be  bo  al- 
lowed. The  judgment  is,  therefore,  reversed,  and  the  cause 
remanded. 

Beversed  and  remanded. 


John  Campbell 

V. 

Town  of  Lewiston. 


ORunTANCB— Right  of  appeal. — A  charter  of  a  town  wkicb  grives  ei- 
clusive  jurisdiction  of  cases  under  it  to  police  magistrates,  and  restricts  the 
right  of  appeal  to  the  circuit  court,  is  in  conflict  with  the  general  law,  and 
void.  Justices  of  the  peace  have  concurrent  jurisdiction  with  police  msLgis- 
trates  in  such  cases,  and  an  appeal  may  he  taken  to  the  county  court. 

Appeal  from  the  County  Court  of  Fulton  county;  the  Hon. 
S.  P.  CuMMiNGS,  Judge,  presiding.  Opinion  filed  July  2, 
1880. 

Mr.  J.  S.  "Winter,  for  appellant;  that  the  right  of  appeal 
cannot  be  restricted  by  oinii nance  against  the  provisions  of  gen- 
eral law,  cited  Cooley  on  Con.  Lira.  Chap.  4,  §  30;  State  Bank 
V.  Knapp,  16  How.  280;  Mt.  Carmel  v.  Wabash  Co.  50  111.  69. 

Messrs.  Gray  &  Waggoner,  for  appellee;  that  the  lecjislature 
cannot  change  or  take  away  rights  granted  to  a  town  by  its 
charter,  cited  1  Dillon  on  Mun.  Corp.  §  54;  Ottawa  v.  County 
of  La  Salle,  12  111.  339;  Covington  v.  City  of  East  St.  Louis, 

78  111.  548. 

HiGBEE,  J.  The  town  of  Lewistown  commenced  a  suit  before 
a  justice  of  the  peace  of  Fulton  county,  in  July  1879,  against 
appellant  for  a  violation  of  an  ordinance  of  said  town,  and  re- 
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covered  a  judgment  for  $200,  from  which  appellant  appealed 
to  the  county  court  of  said  county,  where  on  motion  of  appel- 
lee, the  appeal  w^as  dismissed  and  a  judgment  rendered  against 
appellant  for  costs. 

From  this  judgment,  appellant  appeals  to  this  court.  The 
charter  of  the  town,  passed  in  1857,  authorizes  the  election  of 
a  police  magistrate,  and  provides  that "  he  shall  have  exclusive 
jurisdiction  of  all  cases  arising  under  the  ordinances  of  the  cor- 
poration ;"  and  "  that  appeals  shall  be  allowed  in  all  cases  arising 
under  the  provisions  of  this  act,  or  of  any  ordinance  passed  in 
pursuance  of  this  act,  to  the  Circuit  Court  of  Fulton  county.'' 

The  only  reason  assigned  for  dismissing  the  appeal,  was  that 
the  charter  above  quoted  restricted  the  right  of  appeal  to  the 
circuit  court. 

The  general  laws  of  the  State  confer  jurisdiction  upon  jus- 
tices of  the  peace,  to  try  all  cases  for  the  violation  of  town  or- 
dinances, where  the  amount  claimed  does  not  exceed  two  hun- 
dred dollars. 

And  Sec.  62  of  Chapter  79  of  the  Eevised  Statutes,  gives  an 
appeal  in  all  such  cases  to  either  the  circuit  or  county  court. 
Section  69,  of  Chapter  37,  gives  the  county  courts  jurisdiction 
in  all  cases  of  appeals  from  justices  of  the  peace  or  police  mag- 
istrates. 

So  far  as  the  charter  of  the  town  of  Lewistown  attempts  to 
give  exclusive  jurisdiction  to  the  police  magistrate,  to  try  cases 
for  the  violation  of  the  ordinances,  or  to  restrict  the  right  of 
appeal  to  the  circuit  court,  it  is  in  conflict  with  the  general 
laws  of  the  State;  and  these  provisions  are  also  in  conflict  with 
Section  twenty-nine,  of  Article  six  of  the  Constitution  of  1870, 
which  provides  that:  "All  laws  relating  to  courts,  shall  be 
general  and  of  uniform  operation;  and  the  organization,  juris- 
diction, powers,  proceedings  and  practice  of  all  courts  of  the 
same  class  or  grade,  so  far  as  regulated  by  law,  and  the  force 
and  effect  of  the  process,  judgments  and  degrees  of  such  courts, 
severally,  shall  be  uniform." 

The  object  of  this  provision  was  to  establish  absolute  unifor- 
mity in  the  proceedings  of  courts  of  the  same  class  throughout 
the  State. 
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It  was  not  a  mere  guide  to  future  legislation,  but  it  was  in- 
tended to  remedy  an  existing  evil,  by  abrogating  all  special 
l^islation  in  conflict  with  it,  immediately  on  its  adoption. 

To  give  the  police  magistrate  of  Lewistown  exclusive  juris- 
diction to  hear  and  determine  all  complaints  for  violations  of 
the  ordinances  of  the  town,  while  by  the  general  law  in  all 
other  parts  of  the  State,  all  justices  of  the  peace  have  jurisdic- 
tion over  the  same  class  of  cases,  would  be  to  destroy  the 
uniformity  intended  to  be  secured  by  the  Constitution;  and 
this  objection  applies  with  equal  force  to  the  provision  of  the 
charter  restricting  an  appeal  to  the  circuit  court,  when  in  all 
other  parts  of  the  State  an  appeal  in  such  cases  could  be  taken 
either  to  that  or  the  county  court  as  the  suitor  might  elect 
But  this  question  has  been  so  fully  settled  by  the  Supreme 
Court  as  to  need  no  further  argument  from  us.  Philips  v. 
Quick,  63  ni.  445;  People,  ex  rd.  v.  Ely  et  al.  64  111.  44; 
O'Conner  v.  Leddy,  64  111.^  299;  Black  et  al.  v.  Peckham,  64 
111.362;  People,  ^a?  r^Z.  v. 'Mead,  66  111.  185;  Hart  v.  The 
People,  89  111.  407. 

The  county  court  erred  in  dismissing  the  appeal,  and  the 
judgment  of  that  court  is  reversed  and  the  cause  remanded. 

Keversed. 


Bazzill  Davenport  et  al.,  Exr's, 

V. 

Thomas  Reynolds,  Trustee. 

Administkation  of  estates— Relrasb  of  co-executor. — One  of  the 
oo-executors  under  awill,  after  entering^  upon  his  duties,  asked  to  be  released 
therefrom,  and  the  county  court  entered  an  order  of  discharge.  At  the  time 
of  entering^  this  order  his  co-executor  and  sureties  were  present  and  con- 
sented to  such  discharge.  Held,  that  the  county  court  had  jurisdiction  over 
the  parties  and  the  subject-matter,  and  its  action  was  binding  upon  the 
remaining  executors  and  his  sureties,  without  a  written  consent  to  such  re- 
lease; and  that  the  sureties  of  his  co-executor,  having  assented  to  such  dis- 
charge, are  estopped  from  setting  up  such  release  in  an  action  against  them 
upon  their  bond. 
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Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Cteus  Efles,  Judge,  presiding.  Opinion  filed  July  2, 
1880. 

Messrs.  Mobbibok,  WHrrLOCK  &  Lipwnoott,  for  appellants; 
that  assent  in  writing  of  his  co-executor,  notice  of  his  intended 
application,  presentation  of  his  account  and  payment  of  all 
moneys  in  his  hands,  are  steps  necessary  to  the  discharge  of  an 
executor;  and  it  should  appear  by  the  record  that  such  steps 
have  been  taken,  cited  Gross  Stat.  826:  Heirs  of  Langworthy  v. 
Baker,  23  III.  484;  Cotes  v.  Haskins,  9  Mass.  642;  Ford  v. 
Walworth,  15  Wend.  450;  Hanna  v.  Yocum,  17  111.  387. 

The  particular  facts  necessary  to  confer  jurisdiction  will  not 
be  presumed,  and  if  they  do  not  appear,  the  judgment  is  void: 
Freeman  on  Judgments,  §  123;  Shivers  v.  Wilson,  5  Har.  & 
J.  130;  Foster  v.  Glazener,  27  Ala.  391;  Thatchen  v.  Powell, 
6  Wheat.  119;  Striker  v.  Kelly,  7  Hill,  — ;  Dunning  v.  Cornin, 
11  Wend.  647;  Ludlow  v.  Johnson,  3  Ohio,  563;  Mitchell  v. 
Kunkle,  26  Tex.  132;  Adams  v.  JeiOFries,  12  Ohio,  263;  Com 
V.  Cotton,  2  Blackf.  82;  Earthnian  v.  Jones,  2  Geo.  493;  Barry 
v.  Patterson,  3  Humph.  313;  Wright  v.  Warner,  1  Doug.  384; 
Harvey  v.  Tyler,  2  Wall.  342. 

Mr.  E.  L.  McDonald  and  Mr.  Jeff  Orb,  for  appellee;  that 
the  order  of  county  court  discharging  the  executor  cannot  be 
questioned  collaterally,  cited  Wight  v.  Wallbaum,  39  111.  665 
Botsford  V.  O'Conner,  67  111.  72;  Duffin  v.  Abbott,  48  111.  17 
Swearengen  v.  Gulick,  67  111.  208;  Slean  v.  Graham,  85111.  26 
Short  V.  Johnson,  25  111.  489. 

After  his  discharge  as  executor  no  liability  in  respect  to 
future  management  of  the  estate  could  attach:  Marsh  v.  The 
People,  15  111.  284;  Brazin  v.  Clark,  6  Pick.  96;  Town  v. 
Amindow,  20  Pick.  635;  Gross'  Stat.  827,  §  185;  Child  v. 
Gratiot,  41  111.  367. 

HiasEE,  J.  Mrs.  Harriet  Callis  was  entitled,  under  the  will 
of  her  father,  Darius  Ingalls,  to  a  share  of  his  estate  after  the 
payment  of  the  debts,  to  be  held  and  managed  by  a  trustee, 
the  interest  to  be  paid  her  during  her  life. 
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Darius  Ingalls  by  his  will  ai)pointed  Matthew  Stacey  and 
Alphonso  Ingalls  his  executoi*s,  and  after  his  death  his  will 
was  admitted  to  probate  in  the  County  Court  of  Morgan 
county,  and  letters  testamentary  issued  to  the  executors  named, 
and  they  entered  into  bond,  with  David  S.  Davenport  and 
Preston  S.  Berry  as  their  securities  in  the  penal  sum  of  sixty 
thousand  dollars,  conditioned  as  required  by  law.  The  execu- 
tors qualified  and  entered  upon  the  discharge  of  their  duties, 
and  filed  an  inventory,  appraisement  and  sale  bill,  and  ren- 
dered to  the  county  court  an  account  which  was  approved, 
and  on  the  next  day,  19th  of  March,  1868,  the  said  Alphonso 
Ingalls  tendered  his  resignation  as  one  of  the  executors  of  the 
last  will  and  testament  of  Darius  Ingalls,  deceased,  and  the 
same  was  accepted  by  the  court,  and  said  executor  discharged, 
and  thereafter  said  Stacey  continued  to  act  as  the  sole  executor 
of  said  estate. 

Reynolds  having  been  appointed  by  the  Circuit  Court  of 
Morgan  county  trustee  for  said  Harriet  Callis,  caused  a  cita- 
tion to  be  issued  from  the  county  court  against  said  Stacey, 
executor,  who  in  answer  thereto  filed  his  account  in  the  county 
court  on  the  19th  day  of  January,  1878,  and  the  same  was 
approved  by  the  court,  and  thereupon  the  court  ordered  the 
executor,  Stacey,  to  pay  over  to  Ileynol48,  as  trustee  for  Harriet 
Callis,  "  the  moneys  reported  by  him,  the  said  Matthew  Stacey* 
as  being  in  his  hands  as  the  executor  of  the  last  will  and  tes- 
tament of  Darius  Ingalls,  deceased."  David  S.  Davenport, 
one  of  the  sureties  on  Stacey's  bond,  died  testate,  and  appel- 
lants were  appointed  and  qualified  as  his  executors. 

Stacey  having  failed  to  pay  to  Keynolds  the  amount  claimed 
by  him  to  be  due  from  the  estate  of  Darius  Ingalls,  atUr  de- 
mand made  therefor,  Reynolds  presented  the  same  against  the 
estate  of  David  S.  Davenport,  and  asked  for,  and  obtained  an 
allowance  in  the  county  court  for  $990.40.  An  appeal  was 
taken  from  this  allowance,  to  the  circuit  court,  where  the 
cause  was  tried,  and  the  claim  of  appellee  again  allowed,  from 
which  an  appeal  is  prosecuted  to  this  court. 

The  first  objection  made  to  these  proceedings  by  appellants 
is,  that  the  order  of  the  county  court  releasing  and  discharg- 


Thirj)  Distbict— May  Term,  1880.        636 

Davenport  y.  Reynolds. 

ing  Alphonzo  Ingalls,  as  one  of  the  executors  of  Darius  Ingalls, 
was  void  for  want  of  jurisdiction  in  the  court  to  make  the  same, 
because  Stacej,  his  co-executor,  had  not  filed  his  consent  to 
such  discharge  in  writing  under  his  hand  and  seal;  and  also  .be- 
cause no  notice  of  Ingall's  intended  resignation  had  been  pub- 
lished, as  required  by  Statute.  Gross,  Stat.  1868,  p.  826,  Sees. 
184-5. 

The  order  of  the  county  court  shows  that  at  the  time  Ingalls 
presented  his  resignation,  and  the  court  accepted  the  same  and 
discharged  him,  Matthew  Stacey,  his  co-executor,  Preston  S. 
Berry  and  David  S.  Davenport,  securities,  were  all  personally 
present  in  open  court,  and  consented  to  all  that  was  done  in 
the  premises. 

The  county  court  had  jurisdiction  over  the  subject-matter  of 
the  order  and  of  the  parties  named,  and  its  action  was  binding 
upon  them. 

This  proceeding  is  against  the  executors  of  David  S.  Daven- 
port, on  his  bond,  and  as  he  consented  to  the  order  discharging 
Stacey,  his  executors  cannot  now  complain  of  it. 

It  is  also  assigned  for  error  that  the  allowance  of  this  claim 
by  the  circuit  court  is  against  the  evidence. 

The  order  read  in  evidence,  directs  Stacey  to  pay  over  to  Rey- 
nolds, as  trustee,  the  moneys  reported  by  him  as  being  in  his 
hands.  It  does  not  find  or  state  the  amount,  except  by  refer- 
ence to  the  amount  reported. 

The  report  was  not  offered  in  evidence,  and  without  it  the  or- 
der was  incomplete,  and  fails  to  show  any  sum  due. 

The  finding  of  the  court  is  not  sustained  by  the  proof  in  the 
record  before  us,  and  the  same  is  reversed  and  the  cause  re- 
manded. 

Reversed. 
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BOABD  OP  TbUSTEES 
V. 

itms;  Cakbie  Beale  et  al. 

71      741 

Jckisdiction.—Frsbhold. — ^The  question  of  freehold  being  involyed  in 
this  case,  this  oocut  has  no  jarisdiction  of  the  appeal. 

Appeal  from  the  Circuit  Court  of  Mo  Lean  county;  the  Hon. 
Owen  T.  Rkbvks,  Judge,  presiding.  Opinion  filed  July  2, 
1880. 

Mr.  A  Sample,  for  appellant 

Mr.  H.  G.  Beeves,  for  appellee. 

Feb  CuBtAM.  The  bill  filed  by  appellees  in  this  case  seeks 
to  establish  a  homestead  right  in  them  to  the  premises  in  con- 
troversy, to  be  held  by  Carrie  Beale  during  her  natural  life, 
and  until  the  younger  ef  her  co-complainants  shall  arrive  at 
the  age  of  twenty-one  years. 

Defendants  claim  the  premises  in  fee  through  a  judicial 
sale  in  a  foreclosure  proceeding  against  appellees. 

We  are  of  opinion  that  the  case  involves  a  freehold,  within  the 
meaning  of  Section  89,  Chapter  110  of  the  Revised  Statutes  of 
1880,  and  that  an  appeal  does  not  lie  from  the  decree  of  the 
court  below  to  this  court. 

The  appeal  is  therefore  dismissed. 

Appeal  dismissed. 


JoAB  Fanning 

V. 

Nobthwestebn  Mutual  Life  Insubance  Company. 

Vkkdict  and  judgment — Variance. — A  verdict  in  an  action  of  forcible 
detainer  found  the  defendant  guilty  except  as  to  certain  lands  therein  speci- 
fied. The  judgmenti  as  to  the  exception,  not  being  as  broad  as  the  excep- 
tion, is  not  supported  by  the  verdict,  and  therefore  is  reversed. 
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Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
Cyeus  Epleb,  Judge,  presiding.     Opinion  filed  July  2, 1880. 

Messrs.  Epleb  &  Callok  and  Mr.  OEOsas  W.  Smitii,  for  ap- 
pellant. 

Messrs.  Bbown,  Kibby  &  Bussell,  for  appellee. 

Feb  Cubiah.  A  re-hearing  was  granted  in  this  case  on  ac- 
count of  an  alleged  variance  between  the  verdict  and  the  judg- 
ment. The  suit  was  an  action  of  forcible  detainer  commenced 
before  a  justice  of  the  peace  and  appealed  to  the  circuit  court. 
The  complaint  described  the  land  by  metes,  and  claimed  two 
hundred  and  twenty  acres.  The  verdict  finds  the  defendant 
^ilty  of  unlawfully  detaining  the  possession  of  the  lands  de- 
scribed in  the  complaint  with  certain  exceptions,  the  first  of 
which  reads  as  follows:  "Excepting  61  93-100  acres  W.  side^ 
"W.  half,  NE.  fractional  }  Sec.  four,  T.  13,  N.  R  9  West." 
The  judgment  follows  the  description  in  the  complaint  as  to  the 
whole  of  the  land,  and  then  proceeds  as  follows:  "  Excepting 
61  38-100  acres  west  side,  west  half  northeast  fractional  ^  sec- 
tion four,  township  13  north,  range  9  west."  This  exception 
is  not  as  broad  as  that  in  the  verdict  by  fifty-five  hundredths 
of  an  acre.  The  judgment  is  not  supported  by  the  verdict, 
and  is  therefore  reversed  and  remanded,  with  directions  to  the 
court  below  to  enter  judgment  in  conformity  with  the  verdict 

Beversed  and  remanded. 


William  Million 

V. 

The  People. 


Criminal  law— Indictmekt— Variance.— Where,  upon  an  indictment 
for  an  assault  with  intent  to  marder,  npon  one  "  Frank'*  Blackburn,  the  jury 
returned  a  verdict  of  gruilty  of  assault  upon  '*Edward''  Blackburn,  and  there 
was  judgment  upon  the  verdict,  the  Tariance  was  held  fatal. 
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Ebkob  to  the  Circuit  Court  of  Morgan  county;  the  Hon 
CrEus  Eplee,  Judge,  presiding.     Opinion  filed  July  2, 1880. 

Messrs.  Mobrison,  WnriLOCK  &  Lippincjott,  for  plaintiff  in 
error;  that  the  variance  is  fatal,  cited  Wharton  on  Homicide, 
796;  2  Hawkins,  319;  Wharton  on  Criminal  Law,  250;  2  Rus- 
sell on  Crimes,  788. 

The  question  whether  the  implement  used  was  a  deadly 
weapon  is  for  the  jury:  Eoach  v.  The  People,  77  HI.  25. 

Mr.  Edwabd  L.  MoDonald,  for  defendant  in  error. 

Pbb  Ccteiam.  Plaintiff  in  error  was  indicted  for  an  assault 
upon  one  Frank  Blackburn  with  intent  to  commit  murder. 
The  jury  returned  a  verdict  finding  him  guilty  of  an  assault 
with  a  deadly  weapon  upon  the  person  of  Edward  Blackburn, 
when  no  considerable  provocation  appeared.  Upon  this  verdict 
a  judgment  of  conviction  was  entered  and  a  fine  inflicted  upon 
plaintiff  in  error  and  he  was  ordered  to  stand  committed  until 
the  fine  and  costs  should  be  paid.  We  have  examined  the 
briefs  filed  on  the  part  of  The  People  under  leave  of  the  court 
this  day  granted,  as  well  as  those  for  plaintiff  in  error,  and 
although  numerous  errors  are  assigned  and  discussed,  we  deem  it 
unnecessary  to  notice  any  of  them  except  that  which  asks  a  re- 
versal on  account  of  the  variance  between  the  indictment  and 
the  verdict  in  the  name  of  the  person  assaulted. 

This  variance  we  regard  as  fatal  to  the  judgment,  and  it 
must  be  reversed  and  a  new  trial  awarded.  1  Whart  Criin. 
Law,  256-8. 

Eeversed  and  remanded. 
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Seneca  D.  Kimbark,  Impl'd,  etc. 

V. 

James  Blundin,  use,  etc. 

1.  Practice— Affidavit  of  merits— Plea  of  non  est  factum.— A 
plea  ofnon  esifactum,  duly  verified,  to  an  action  upon  an  appeal  bond,  pre- 
sents a  good  defense  upon  the  merits,  and  the  a£5dayit  of  the  truth  of  the 
plea  is  a  sufficient  affidavit  of  merits. 

2.  Non-resident  plaintiff— Security  for  costs.— The  right  of  the 
defendant  to  insist  upon  security  for  costs — in  the  case  of  a  non-resident  plain- 
tiff, is  not  waived  by  pleading  to  the  action. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding.  Opinion  filed  August  5, 
1880. 

Mr.  Egbert  A.  Childs,  for  appellant;  that  the  sworn  plea 
was  a  sufficient  compliance  with  statute,  as  to  an  afiidavit  of 
merits,  cited  Fergus  v.  Cleveland  Paper  Co.  3  Brad  well,  629; 
Goldin  V.  McDonald,  8  Chicago  Legal  News,  298;  Wads- 
worth  V.  iEtna  Nat.  Bank,  84  111.  272;  Stuber  v.  SdMick,83 
111.  191;  McCormick  v.  Wells,  83  111.  239. 

As  to  filing  security  for  costs:  Kev.  Stat.  1874,  297. 

The  affidavit  of  claim  and  appeal  bond  do  not  constitute  suf- 

(539) 
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ficient  proof  wher^n  to  found  a  jadgiiient:  Spangler  v.  Pugh, 
21  111.  85;  Streeter  v.  Streeter,  43  111.  155. 

Messrs.  Deckeb,  Frbnch  &  Doitolas,  for  appellee;  that  ob- 
jection to  cost  bonds  should  be  made  before  pleading,  cited, 
Courson  v.  Browning,  78  111.  208. 

Tlie  plea  and  aflSdavit  were  not  a  suflScient  compliance  with 
the  statute;  McCord  v.  Crocker,  83  111.  656;  Stuber  v.  Schack, 
83  111.  191. 

The  court  may  require  defendant  to  set  out  the  nature  of 
his  defense,  on  an  application  to  file  an  affidavit  of  merits: 
Wilder  v.  Arwedson,  80  111.  435. 

An  objection  to  an  instrument  offered  in  evidence  must  state 
tlie  objection  specifically:  Archer  v.  Claflin,  31  111.  307;  Thomp- 
son V.  Hoagland,  65  HI.  310. 

MgAllisteb,  p.  J.     This  was  an  action  by  Blnndin  for  the 
use  of  Sage,  brought  against  the  Union  Manufacturing  Com- 
pany, as  a  corporation,  and  appellant  Kimbark.     The  decla- 
ration contained  but  one  count,  and  that  upon  an  appeal  bond. 
Appellant  alone  was  served,  and,  in  apt  time,  he  filed  the  plea 
of  non  est  factum,  in  proper  form  and  duly  verified  by  his  own 
affidavit.      Plaintiff's  attorney  moved  the  court  to  strike  out 
the  plea  from   the  files  for  want  of  an  affidavit  of  merits. 
While  that  motion  was  pending,  the  defendant,  having  then, 
for  the  first  time,  ascertained  that  Sage,  for  whose  use  the  suit 
was  brought,  was  a  non-resident  of  the  State,  and  that  no  se- 
curity for  costs  had  been  given,  as  required  by  statute,  filed 
an  affidavit  showing  that  Sage  was  a  non-resident  at  the  com- 
mencement of  the  suit,  and  still  continued  to  be,  and  that  no 
security  for  costs  had  been  given.    A  motion  was  thereupon 
made  by  defendant  that  plaintiff  be  required  to  give  security 
for  costs,  as  required  by  statute.  *  The  court  granted  plaintiffs 
motion  to  strike  defendant's  plea  from  the  files,  and  entered 
his  default  for  want  of  affidavit  of  merits,  and  overruled  de- 
fendant's motion  for  a  rule  on  plaintiff  to  give  security  for 
costs.    To  which  exception  was  duly  taken  by  defendant,  and 
preserved  by  bill  of  exceptions. 
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The  plea  of  non  est  factum  set  up  a  good  defense  to  the 
action  upon  the  merits,  and  an  affidavit  of  the  truth  of  that 
plea  was  a  sufficient  affidavit  of  merits  within  the  meaning  of 
the  statute  providing  for  such  affidavits.  Suppose  the  defend- 
ant had  added  to  his  affidavit  of  the  truth  of  the  plea,  the  fur- 
ther statement  that  the  matter  of  said  plea  constitutes  a  good 
defense  on  the  merits  to  the  said  action.  Now  that  would  have 
been  tantamount  to  a  defendant  swearing  positively  to  a  de- 
fense on  the  merits,  instead  of  stating  that  he  believed  he  had 
such  defense.  But  could  it  add  anything  to  the  force  and  ef- 
fect of  the  truth  of  the  matter  of  the  plea,  to  state  in  terms  that 
whicli  was  a  legal  rcsult  of  the  fact  sworn  to?  We  think  not, 
and  tliat  the  affidavit  of  the  truth  of  the  plea  was  a  substantial 
compliance  with  the  statute  as  to  an  affidavit  of  merits.  Fergus 
V.  The  Cleveland  Paper  Company,  3  Brad  well,  629.  We  think 
the  court  erred  in  striking  appellant's  plea  from  the  files  for 
want  of  an  affidavit  of  merits.  The  first  section  of  the  statute 
concerning  costs  (K.  S.  1874,  p.  297,)  makes  it  imperative 
where  the  person  for  whose  use  a  suit  is  brought  is  a  non-re- 
sident of  the  State  at  the  time  of  its  commencement,  that  se- 
curity for  costs  shall  b^  given  by  the  plaintiff  before  he  insti- 
tutes such  suit  Section  three  declares  that  if  any  such  action 
shall  be  commenced  without  giving  such  security,  the  court, 
on  motion,  shall  dismiss  the  same,  etc.,  "  unless  the  security  for 
costs  shall  be  filed  within  such  time  as  shall  be  allowed  bv  the 
court,  and  when  so  filed,  it  shall  relate  back  to  the  commence- 
ment of  the  suit;  the  right  to  require  security  for  costs  shall 
not  be  waived  by  any  proceeding  in  the  cause.*' 

Under  this  last  clause,  the  right  of  the  defendant  to  apply  to 
the  court  for  a  rule  on  plaintiff  to  give  security  for  costs,  was 
not  waived  by  his  having  filed  his  plea.  The  cause  of  Courson 
V.  Browning,  78  111.  208,  is  not  in  point.  There  the  plaintiff 
had  attempted  to  comply  with  the  statute,  and  it  was  claimed 
that  the  instrument  was  defective  in  form,  and  it  did  not  ap- 
pear that  plaintiff  was  a  non-resident.  There  is  a  marked  dis- 
tinction between  a  defective  bond  for  costs  and  a  total  want  of 
one.  This  case  falling  within  the  first  section  of  the  statute  re- 
quiring security  it  was  error  in  the  court  in  overruling  defend- 
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ant's  motion.     For  these  reasons,  the  judgment  of  the  court 
below  must  be  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 


Seneca  D.  Kimbark,  ImpFd,  etc, 

V. 

James  Blundin,  use,  etc. 

Stateitent. — ^This  case  is  similar  to  the  precedinfir- 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding.  Opinion  filed  August 
5,  1880. 

Mr.  Robert  A.  Childs,  for  appellant. 

Messrs.  Decker,  French  &  Douglas,  for  appellee. 

Per  Curiam.  This  case  is  in  all  respects  like  the  preceding 
case  between  the  same  parties,  and  is  disposed  of  in  tiie  same 
way. 

Beversed  and  remanded. 


Andrew  Marshall 

V. 

Johanna  Morissey. 

Statute  op  Limitations — Waiver— Incompetent  TESTncoNT.—To  an 
action  for  money  lent,  the  defendant  pleaded  payment  in  full,  and  the  Statute 
of  Limitations.  The  defendant,  when  upon  the  witness  stand,  testified  to  the 
fact  of  payment,  and  upon  cross-examination  was  asked,  **Do  yon  take 
advantage  of  the  Statute  of  Limitations  to  avoid  payings  the  plaintiff  this  de- 
mand? "  to  which,  under  objection,  he  answered,  "  I  do  not  want  to  avoid 
paying  my  just  debts  by  any  Statute  of  Limitations;  but  I  do  not  owe  her 
anything.  "    This  was  not  a  waiver  of  the  defense  of  the  statute.    The  an- 
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Bwer  itself  had  do  6uch  purport,  and  even  if  it  had  so  stated  in  unequivocal 
terms,  it  would  not,  under  the  circumstances,  be  considered  a  waiver. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jakesok,  Judge  presiding.  Opinion  filed  August  5, 
1880. 

Mr.  John  N.  Jemison  and  Mr.  J.  Burnham,  for  appellant; 
that  the  language  used  did  not  amount  to  an  acknowledgment 
or  a  new  promise,  cited  Keener  v.  Crull,  19  111.  189;  Carroll  v. 
Forsyth,  69  111.  127;  McGrowv.  Forsyth,  80  Dl.  596;  Dicker- 
son  V.  Sutton,  40  111.  403;  Norton  v.  Colby,  52  111.  198. 

Messrs.  Magee  &  Adkinson,  for  appellee;  that  a  reversal 
will  not  be  had,  on  the  ground  that  the  evidence  is  conflicting 
and  may  appear  to  preponderate  in  favor  of  defendant,  cited 
Reynolds  v.  Palmer,  70  111.  288;  Chapman  v.  Blurt,  77  111.  337; 
Corwith  V.  Colter,  82  111.  585. 

Bailet,  J.  This  was  a  suit  brought  by  Johanna  Morissey 
against  Andrew  Marshall,  on  the  28th  day  of  June,  1878,  be- 
fore a  justice  of  the  peace  of  Cook  county,  where  judgment 
was  rendered  in  favor  of  the  plaintiff  for  $70  and  costs.  On 
appeal  to  the  Superior  Court,  a  trial  was  had  before  the  court 
and  a  jury,  resulting  in  a  verdict  in  favor  of  the  plaintiff  for 
$192.80,  for  which  sum  and  costs  the  court,  after  overruling 
the  defendant's  motion  for  a  new  trial,  rendered  judgment  for 
the  plaintiff. 

The  plaintiff's  cause  of  action  is  for  several  sums  of  money 
loaned  by  her  to  the  defendant  in  the  year  1865,  amounting  in 
all  to  the  sum  of  $139,  and  the  further  sum  of  $10,  loaned  in 
1870.  As  to  the  dates  and  amounts  of  these  loans,  there  seems 
to  be  no  controversy.  The  defenses  relied  upon  are,  payment 
in  full,  and  the  Statute  of  Limitations.  A  payment  of 
$30,  made  in  the  year  1870,  is  admitted,  but  the  evidence  of 
the  other  payment  claimed  by  the  defendant  is  so  far  con- 
flicting, that  we  do  not  feel  called  upon  to  review  it.  The  only 
questions  we  deem  it  necessary  to  consider,  are  those  growing 
out  of  the  defense  of  the  Statute  of  Limitations. 
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It  is  not  pretended  that  either  of  said  loans  was  made  for 
^ny  specific  period  of  time,  nor  that  any  written  evidence  of 
i^aid  loans  or  either  of  them  was  ever  executed,  and  as  more 
than  five  years  intervened  between  the  date  of  the  last  loan  and 
the  commencement  of  the  present  sait,  it  it  clear  that  the  de- 
fense must  prevail  unless  the  plaintiff  succeeds  in  proving  some 
fact  by  which  the  bar  of  the  statute  is  removed. 

At  the  trial  an  efibrt  was  made  by  the  plaintiff  to  prove,  1, 
an  acknowledgment  or  new  promise  within  five  years;  and  2,  a 
waiver  of  the  statute  by  the  defendant. 

In  suppo]'t  of  her  allegation  of  an  acknowledgment  or  new 
promise,  the  plaintiff  testified  that  on  a  certain  occasion  which 
she  fixes  at  a  time  between  one  and  two  years  before  the  com- 
mencement of  the  suit,  she  went  to  the  defendant  and  said  to 
him  that  she  had  lost  her  money  by  the  failure  of  a  certain  bank; 
that  her  liusband  was  out  of  work,  and  that  she  wanted  her 
money ;  that  the  defendant  said  he  was  sorry  that  he  could  not 
pay  her  then,  but  would  come  down  to  her  house  in  a  day  or 
two  and  give  her  some  money  on  account  of  what  he  owed  her; 
that  he  came  to  her  house  and  stated  that  he  could  not  raise 
any  money  to  pay  her,  but  would  send  her  some  groceries; 
that  she  told  him  he  could  send  her  a  barrel  of  flour,  which  he 
promised  to  do,  but  failed  to  send  it  Thomas  Morissey,  the 
plaintiff's  husband,  testified  that  he  was  present  and  heard 
part  of  the  same  conversation ;  that  they  were  talking  about 
money  matters,  and  he  heard  the  defendant  say  that  he  hoped 
soon  to  be  able  to  pay  all  his  just  debts,  when  he  would  do  it. 

The  defendant,  on  the  other  hand,  testified  positively  that 
he  never  promised,  directly  or  indirectly,  to  pay  the  plaintiff 
any  sum  on  account  of  her  claim,  and  that  she  had  never  de- 
manded anything  since  1870;  that  until  the  death  of  his  wife,  in 
1870,  he  was  the  plaintiff's  brother-in-law;  that  on  the  occasion 
referred  to,  by  the  plaintiff  in  her  testimony,  she  sent  for  him, 
and  he  went  to  her  house,  when  she  told  him  that  her  husband 
was  out  of  a  situation,  and  she  had  lost  her  money  in  the 
savings  bank,  and  was  badly  off,  and  applied  to  him  for  help; 
that  he  then  told  her  that  he  would  send  her  some  groceries, 
or  a  barrel  of  fionr,  and  assist  her  husband  if  possible  in  get- 
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ting  work,  and  that  she  refused  his  offer;  that  he  made  the  of- 
fer out  of  the  kindness  he  felt  for  her,  and  not  because  he 
owed  her  anything. 

On  this  state  of  the  evidence,  the  plaintiiPs  counsel,  on  cross- 
examination,  asked  the  defendant  this  question:  ^^  Do  you  take 
advantage  of  the  Statute  of  Limitations  to  avoid  paying  the 
plaintiff  this  demand?  '^  The  defendant's  counsel  objec  ed  to 
tlie  question,  which  objection  was  overruled  by  the  court,  and 
exception  duly  taken.  The  defendant  then  answered:  "  I  do 
not  want  to  avoid  paying  my  just  debts  by  any  Statute  of 
Limitations;  but  I  do  not  owe  the  plaintiff  anything." 

The  decision  of  the  court  overruling  the  defendant's  objec- 
tion to  the  foregoing  question,  in  our  opinion  was  erroneous. 
Whether  the  defendant  did,  or  did  not  rely  upon  the  defense 
of  the  Statute  of  Limitations,  was  a  question  of  pleading,  and 
not  a  fact  to  be  proved  by  the  testimony  of  witnesses.  The 
circumstance  that  the  defendant,  upon  whose  volition  the  in- 
terposition of  the  defense  depended,  was  the  witness,  does  not 
alter  the  case.  The  plaintiff  had  no  right  to  call  upon  him, 
to  depose  to  any  matter  which  she  would  not  have  been 
equally  entitled  to  elicit  from  any  other  witness.  In  fact,  so 
far  as  the  subject-matter  of  his  testimony  is  concerned,  a 
party  when  a  witness  is  to  be  examined  in  accordance  with  pre- 
cisely the  same  rules  as  any  other  witness. 

The  defendant  had  an  absolute  legal  right  to  interpose  the 
defense  of  the  Statute  of  Limitations,  if  he  saw  fit,  and  his  do- 
ing so  exposed  him  to  no  legitimate  censure.  It  is  not  an 
unconscionable  defense,  but  one  equally  meritorious  with  oth- 
er defenses.  It  is  a  defense,  however,  which  is  liable  to  be  viewed 
with  disfavor  by  juries,  and  their  prejudices  are  easily 
aroused  against  a  party  who  resorts  to  the  bar  of  the  statute 
to  defeat  what  may  appear  to  them  to  be  a  just  demand. 

The  question  which  the  defendant  was  compelled  to  answer 
was  one  which  was  liable  to  place  him  in  a  false  position  be- 
fore the  jury,  however  he  might  see  fit  to  answer  it.  If  an- 
swered in  the  affirmative,  it  would  have  had  the  effect,  as  was 
very  probably  intended,  to  prejudice  the  jury  against  him. 
If  answered  in  the  negative,  it  would  be  claimed  as  an  aban- 
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donment  of  the  defense.  It  was  in  the  natare  of  a  banter  of 
the  defendant  in  the  presence  of  the  jury,  and  while  it  could 
lead  to  no  legitimate  result  and  elicit  no  legitimate  testimony, 
it    had  a  manifest  tendency  to    prejudice  the   defendant's 


j  case. 


It  should  be  remembered  that  the  question  before  the  jnry 
was  as  to  whether  the  defendant^  on  the  occasion  spoken  of  bv 
the  witnesses,  had  promised  the  plaintiff  to  pay  her  the  indebt- 
edness she  claimed,  or  had  made  such  acknowledgment  of  the 
debt  as  to  raise  an  implication  •f  a  new  promise.  On  this 
question  the  evidence  was  conflicting,  and  possibly  very  evenly 
balanced.  It  can  be  easily  seen  how  readily  the  jury,  under 
snch  circumstances,  would  be  likely  to  resolve  the  question 
against  the  defendant,  after  heai-ing  from  him  what  they  may 
have  understood  as  tantamount  to  a  declaration  on  his  part, 
that  he  had  no  desire  to  avail  himself  of  the  protection  of  the 
statute. 

It  is  insisted  by  counsel  for  the  plaintiff  that  the  defendant's 
answer  to  the  question  put  to  him  was,  in  fact  and  in  law,  a 
waiver  of  the  Statute  of  Limitations,  and  should  be  so  treated. 
The  answer,  such  as  it  was,  was  forced  from  the  defendant,  il- 
legitimately, as  we  think,  while  on  the  stand  as  a  witness. 
Had  it  stated  unequivocally  and  in  precise  terms  that  he  was 
not  disposed  to  avail  himself  of  the  statute,  we  should,  under 
the  circumstances,  have  felt  reluctant  to  give  it  the  effect 
claimed  for  it.  But  it  had  no  such  purport.  The  defendant 
had  just  testified  that  he  paid  the  plaintiff  in  full  as  long  ago 
as  1870,  and  that  he  justly  owed  her  nothing  whatever.  When 
asked  whether  he  was  proposing  to  take  advantage  of  the  stat- 
ute to  avoid  paying  the  plaintiff  what  she  claimed,  he  answerer! 
that  he  did  not  want  to  avoid  paying  his  just  debts  by  any 
Statute  of  Limitations,  but  that  he  did  not  owe  the  plaintiff 
anything.  This  answer,  taken  in  connection  with  his  other 
testimony,  was  no  abandonment  of  the  defense,  but^  by  impli- 
cation, the  very  reverse.  He  obviously  meant  that  he  was  not 
disposed  to  plead  the  statute  to  any  just  debt,  but  this  claim 
was  wholly  unjust,  and  therefore  (by  implication),  he  proposed 
to  insist  upon  the  statute^  so  far  as  it  was  concerned. 
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For  the  error  in  overruling  the  defendant's  objection  to  the 
above  question,  the  judgment  will  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Ambrose  L.  Hunting  et  al. 

V. 

Jerome  S.  Baldwin  et  al. 

1.  Action  for  mcoLTGENCE— Burden  op  proof.— In  an  action  for  iiy  u- 
ries  sustained  by  reason  of  a  collision  with  the  defendant's  runaway  horse,  the 
burden  is  upon  the  plaintiff  to  show  that  the  running:  away  of  the  defendant's 
horse  was  the  result  of  the  negligence  of  the  defendant. 

2.  Inbtbuctions. — An  instruction  must  be  based  on  the  evidence  in  the 


Appeal  from  the  Superior  Court  of  Cook  county;  Hon.  John 
A  Jameson,  Judge,  presiding.     Opinion  filed  August  5, 1880, 

'  This  was  a  suit  commenced  before  a  justice  of  the  peace,  by 
ftppellee,  against  appellant  and  David  G.  Bardon  and  Michael 
Bardon,  to  recover  for  the  loss  of  a  horse,  killed  through  the 
alleged  negligence  of  appellant  and  the  Bardons.  Michael 
Bardon  was  not  served  with  process.  On  appeal  and  a  trial 
in  the  Superior  Court  of  Cook  county,  and  after  a  verdict 
against  appellant  and  David  G.  Bardon,  appellees,  by  leave  of 
tlie  court,  dismissed  their  suit  as  to  the  Bardons,  and  took 
judgment  against  Hunting  on  the  verdict  rendered  against  him, 
and  David  G.  Bardon.  Hunting  brings  the  case  here  by  ap- 
peal, and  assigns  various  errors. 

Mr.  F.  "W.  S.  Beawlet,  for  appellants;  that  the  damage  must 
be  the  legitimate  sequence  of  the  thing  amiss,  cited  Cooley  on 
Torts,  68. 

One  defendant  cannot  be  made  liable  for  on  injury  occasioned 
by  another  unless  they  act  in  concert:  Yeazel  v.  Alexander,  58 
III.  264;  0.  &  N.  W.  K.  R.  Co.  v.  Scates,  90  111.  586;  Cooley  on 
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Torts,  62;  Aurora  Branch  E.  R.  Co.  v.  Grimes,  13  III.  585; 
Phillips  V.  Dickerson,  85  IlL  11;  T.  W.  &  W.  R.  R.  Co.  v. 
Mathersbaugh,  71  111.  572. 

Messrs.  Monboe  &  Leddy,  for  appellees;  that  if  the  damage 
resulted  from  the  concurrent,  wrongful  neglect  of  two  persons, 
both  are  liable,  cited  Cooley  on  Torts,  78 ;  Yeazel  v.  Alexan- 
der, 58  III.  254;  Callaghan  v.  Myers,  89  III.  566;  C.  &K  W.  R 
R.  Co.  V.  Scates,  90  III.  586. 

Where  an  act  is  unlawful  in  itself,  the  wrong-doer  is  liable, 
although  other  causes  may  subsequently  arise  which  contrib- 
ute in  producing  the  injury:  Weick  v.  Lander,  75  111.  93;  Fent 
V.  T.  P.  &  W.  R.  R.  Co.  59  III.  349;  Phillips  y.  Dickerson,  85 
III.  11;  T.  W.  &  W.  R.  R.  Co.  v.  Muthersbaugh,  71  III.  572; 
C.  &  A.  R.  R.  Co.  V.  Becker,  76  111.  26;  T.  P.  &  W.  R.  R  Co. 
V.  Pindar,  53  111.  447. 

Tlie  amendment  by  dismissal  as  to  certain  defendants,  was 
proper:  Callaghan  v.  Myers,  88  111.  566;  Rev.  Stat.  1874,  778: 
Cogshall  V.  Beesley,  76  111.  445;  McDowell  v.  Town,  90  111. 
859;  Doty  v.  Colton,  90  III.  453. 

Wilson,  J.  A  brief  statement  of  the  evidence  introduced 
by  the  plaintiff  in  the  court  below,  is  sufficient  to  show  that 
when  he  rested  his  case,  there  was  an  entire  failure  to  make 
out  a  cause  of  action  against  appellant  Hunting.  The  suit  was 
brought  by  appellees,  to  recover  for  the  loss  of  a  horse,  through 
the  alleged  negligence  of  appellant  and  the  Bardons.  The  plain- 
tiff's witnesses  testified  to  the  following  facts:  that  plaintiff's 
horse  and  wagon  were  standing  in  front  of  his  place  of  business 
on  South  "Water  street,  just  west  of  Clark,  the  horse  being 
headed  north  towards  the  middle  of  the  street,  and  hitched  with 
a  strap  to  which  was  attached  a  twenty-four  pound  weight;  that 
Bardon's  horse  and  wagon  and  appellant's  horse  and  wagon 
were  discovered  running  side  by  side  from  the  west,  appellant's 
horse  and  wagon  being  on  the  north  side  of  Bardon's;  that  the 
shaft  of  Bardon's  wagon  struck  appellee's  horse,  and  injured 
him  so  that  he  had  to  be  killed.  The  plaintiff  also  proved  that 
Bardon's  horse  had  been  left  standing  unhitched,  next  west  of 
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plaintifTfi  and  was  also  facing  northward.  This  was  the  en- 
tire case  made  by  the  plaiiitiflT.  He  offered  no  testimony  as  to 
how  the  horses  happened  to  be  running  or  what  started  them. 
For  aught  that  appeared  in  the  evidence  introduced  by  the 
plaintiff,  appellant's  horse  was  running  through  no  fault  or 
negligence  on  the  part  of  appellant,  and  from  causes  over  which 
he  had  no  control,  and  for  which  he  was  not  responsible.  The 
burden  was  upon  the  plaintiff  to  prove  negligence  or  a  want  of 
due  care  on  the  part  of  appellant  The  injury  was  not  inflicted 
by  appellant's  horse  and  wagon,  but  by  Bardon's;  and  even  if 
it  were  to  be  conceded  that  proof  of  the  injury  by  Bardon's  team 
would  be  sufficient,  under  the  circumstances,  to  raise  a  suspi- 
cion of  negligence  on  his  part,  no  such  presumption  would  arise 
as  to  appellant. 

The  case  seems  to  have  been  tried  on  the  part  of  the  plaintiff 
upon  the  supposition  that  mere  proof  of  the  injury  inflicted 
by  Bardon's  horse,  coupled  with  the  fact  that  appellant's  horse 
was  running  side  by  side  with  Bardon's,  made  out  a  cause  of 
action  against  appellant.  This  was  an  erroneous  view  of  the 
law.  In  order  to  charge  appellant,  it  was  necessary  to  show 
that  he  had  been  guilty  of  negligence,  or  want  of  care,  which 
contributed  to  the  injury.  Negligence  on  the  part  of  appel- 
lant was  the  gist  of  the  plaintifl^s  cause  of  action,  and  the  af- 
firmative rested  on  appellees  to  establish  it  by  proof.  If^ 
therefore,  the  defendant  had  rested  upon  the  conclusion  of 
plaintiff's  evidence  he  would  have  been  clearly  entitled  to  a  ver- 
dict. 

From  tl^e  evidence  on  the  part  of  the  defendants,  it  appeared 
that  on  the  day  of  the  accident  appellant  had  backed  up  his 
liorse  and  wagon  on  the  south  side  of  South  Water  street  one 
door  west  of  where  Bardon's  horse  was  standing,  and  had 
hitched  his  horse  with  a  strap  and  weight  in  the  usual  way; 
that  he  had  left  his  horse,  to  buy  goods,  and  while  standing  on 
the  north  side  of  the  street,  opposite  appellee's,  he  discovered 
liis  horse  and  Bardon's  running  east,  his  horse  being  on  the 
north  side  of  the  street,  and  Bardon's  on  the  south  side,  the 
horses  and  wagons  being  separated  from  each  other,  as  they 
passed  along;  that  appellant  ran  out,  and  caught  his  horse,  and 


550  Appellate  Coubts  of  Illinois. 


Hunting  y.  Baldwin. 


found  that  the  hitching-strap  had  been  cut,  but  the  weight  was 
missing,  and  could  never  be  found. 

The  fact  was  also  brought  out  in  the  testimony  for  the  de- 
fendants, that  on  two  previous  occasions,  his  horse  had  ran 
away;  but  it  appeared  that  in  those  two  instances  the  horse 
had  been  left  unhitched,  and  had  been  frightened  by  ex- 
ceptional causes.  On  the  other  hand,  the  proof  tended  to 
show  that  appellant's  horse,  was  of  a  kind,  and  gentle  dispo- 
sition, and  the  testimony  is  undisputed  that  during  a  period 
of  eight  or  ten  months  immediately  preceding  the  accident, 
appellant  was  in  the  daily  habit  of  leaving  him  on  South 
Water  street  hitched  with  a  weight,  and  strap,  as  was  the  gen- 
eral custom  of  persons  who  frequented  that  street,  and  in  no 
instance  had  the  horse  ever  run  away. 

But  aside  from  this,  ther6  was  an  entire  absence  of  proof 
showing  any  connection  between  the  starting  of  appellant's 
horse,  and  that  of  Bard  on.  None  of  the  witnesses  saw  either 
horse  start.  All  that  was  shown,  is  that  Bardon's  horse  was 
standing  unhitched;  that  the  hitching-strap  of  appellaut's 
horse  had  been  cut  by  some  one  other  than  appellant;  that 
the  horses  ran  away,  and  that  Bardon's  horse  ran  into  appel- 
lee's, and  produced  the  injury.  The  court  assumes,  without 
proof,  that  appellant's  horse  caused  Bardon's  horse  to  start; 
?ind  even  if  there  were  proof  justifying  such  assumption,  there 
was  no  evidence  that  appellant's  horse  started  by  reason  of  any 
negligence  or  want  of  care  on  the  part  of  appellant  On  the 
contrary,  it  would  seem  to  be  a  reasonable  inference  that  the 
producing  cause  was  tlie  cutting  of  the  hitching-strap,  and  re- 
moval of  the  weight,  and  for  this  appellant  was  not,  under  the 
proof,  responsible. 

We  think  that  in  no  view  of  the  case  was  appellee  entitled 
to  recover  upon  the  facts  shown,  and  it  therefore  becomes  un- 
necessary to  pass  upon  the  action  of  the  court  below,  in  al- 
lowing the  plaintiff  after  verdict  against  appellant,  and  his  co- 
defendant  Bardon,  to  dismiss  his  suit  as  to  the  latter,  and  to 
enter  a  judgment  against  appellant  alone. 

On  the  part  of  the  plaintiff  the  court  gave  the  following  in- 
struction:   "  The  court  instructs  the  jury  as  a  matter  of  lav, 
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that  it  is  negligence  in  a  person  to  leave  a  horse  unhitched  or 
unfastened  in  a  public  street  or  thoroughfare,  in  a  large  city 
whose  streets  are  thronged  with  passers-by." 

Aside  from  other  criticisms  to  which  this  instruction  is  ob- 
noxious, it  is  not  based  on  the  proof.  There  was  no  proof  that 
appellant's  horse  was  left  unhitched  or  unfastened;  on  the  con- 
trary, the  uncontradicted  evidence  was  that  his  horse  was 
hitched  with  a  strap  and  weight,  in  the  usual  way.  Instruc- 
tions must  be  based  upon  the  evidence. 

For  tlie  reasons  hereinabove  stated,  the  judgment  of  the 
court  below  is  reversed. 

Keversed. 


J.  Young  Scammon 

V. 

The  Commercial  Union  Assurance  Company. 

1.  Loans  bt  fokeion  cohporations— Mortoaob  fob,  invalid  fbiob 
TO  ACT  op  1875. — Corporations  cbortered  under  the  laws  of  another  State 
could  not,  prior  to  the  Act  of  1875,  make  loans  of  money  in  this  State  and 
take  real  estate  security  therefor,  and  a  mortgage  given  as  security  for  such 
a  loan  was  invalid  from  its  delivery. 

2.  Sale  under  von>  mortgage. — Such  a  mortgage  being  void  from  its 
inception,  a  sale  and  conveyance  thereunder  would  be  nugatory,  and  would 
not  divest  the  mortgagor  or  owner  of  his  interest  in  the  mortgaged  premises. 

3.  Retrospective  statute. — Unless  there  is  a  constitutional  inhibition, 
a  legislature  may,  when  it  interferes  with  no  vested  rights,  enact  a  statute  to 
validate  an  invalid  contract,  or  to  ratify  and  confirm  any  act  it  might  lawful- 
ly have  authorized  in  the  first  instance;  but  there  is  a  substantial  difference 
between  a  statute  which  validates  an  invalid  contract  and  one  which  im- 
pairs the  obligation  of  a  valid  one. 

4.  Act  of  1875  authorizing  foreign  corporations  to  loan  money 
IN  THIS  State. — The  intention  of  the  legislature,  as  derived  from  the  lan- 
guage of  the  Act,  was  to  confirm  and  validat-e  prior  loans  made,  and  securi- 
ties upon  real  estate  taken  by  foreign  corporations,  and  to  provide  a  rem- 
edy. It  was  retrospective  for  the  purpose  of  validating  prior  loans  and  se- 
curities, but  prospective  only  as  to  the  remedy.  It  was  not  retrospective  as 
to  acts  in  pais  which  had  been  done  under  such  invalid  mortgages,  such  as 
a  sale  and  conveyance  of  the  mortgaged  premises. 

5.  Statement. — Appellant  brought  suit  upon  a  policy  of  insurance  for 
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a  loss  thereander,  and  it  was  contended  by  the  insurer  that  prior  to  the  loss 
all  the  interest  of  appellant  in  the  premises  had  become  divested  by  virtae 
of  a  sale  of  the  premises,  under  a  mortgage  given  as  security  for  a  loan  by 
a  foreign  corporation. 

6.  Insubancb  policy — Condition — ^Breach. — ^Where  a  policy  of  in- 
surance contained  a  condition  that  if  the  property  should  be  sold  w  other- 
wise disposed  o?,  so  that  the  interest  of  the  assured  therein  should  oease,  the 
insurance  shojild  immediately  terminate;  a  sale  of  such  property  under  a  mort- 
gage given  to  ^  foreign  corporation  prior  to  the  act  of  1875  being  invalid, 
does  not  divest  the  owner  of  his  interest  in  the  premises,  and  constitutes  no 
bar  to  his  right  of  action  upon  the  policy. 

7.  Vested  biohts. — The  policy  of  insurance  is  a  valid  contract,  and  ander 
it  upon  the  happening  of  the  contingency  insured  against,  a  right  of  action 
accrued  to  and  became  vested  in  the  assured,  and  a  loss  occurring,  sach 
right  of  action  could  not  be  taken  away  by  the  subsequent  enactment  of  a 
statute  rendering  valid  prior  loans  and  securities  made  by  foreign  corpora- 
tions, under  one  of  which  class  the  interest  of  the  plaintiff  in  the  insured 
premises  had  been  attempted  to  be  divested  by  a  sale  prior  to  the  lossoccor- 
rin. 

Appeal  from  the  Circnit  Conrt  of  Cook  county;  the  Hon. 
Thomas  A.  Moean,  Judge,  presiding.     Opinion  filed  August  5, 

1880. 

This  was  an  action  brought  July  6, 1875,  by  appellant  Scam- 
mon against  appellee,  the  Commercial  Union  Assurance  Com- 
pany, upon  a  policy  of  insurance  bearing  date,  January  2,  1874, 
issued  by  the  latter  to  the  former,  whereby  the  defendants,  in 
consideration  of  the  sum  of  $62.50,  paid  by  plaintiff  as  pre- 
mium, insured  the  building  of  the  plaintiff  known  as  No.  2(J9 
Michigan  avenue,  in  the  city  of  Chicago,  in  the  sum  of  live 
thousand  dollars  against  loss  by  fire,  from  January  4r,  1874,  to 
January  4,  1875.  ^ 

The  policy  contained  among  others,  these  conditions:  "If 
the  property  be  sold  or  transferred,  or  any  change  take  place 
in  title  or  possession,  whether  by  legal  process  or  judicial  de- 
cree or  voluntary  transfer,  or  conveyance,  in  every  such  case 
this  policy  shall  be  void.  Also,  "  When  property  has  been 
sold  and  delivered  or  otherwise  disposed  of,  so  that  all  interest 
or  liability  on  the  part  of  the  assured  has  ceased,  the  insurance 
on  such  property  shall  immediately  terminate." 

July  14, 1874,  the  building  in  question  was  destroyed  by  fire. 
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On  the  trial,  tbe  plaintiif  gave  testimony  tending  to  show 
that  he  had  been  the  owner  of  the  property  in  question  since 
1843,  and  was  in  possession  at  the  time  the  building  was  de- 
stroyed; that  the  loss  thereby  was  upwards  of  thirty  thousand 
dollars;  that  notice  and  proofs  of  loss  were  ma^e  and  given  to 
defendant;  in  short,  evidence  was  given,  tending  to  establish 
every  necessary  element  oY  a  canse  of  action. 

The  defendant,  in  order  to  show  that  plaintiflT,  before  the  loss, 
had  ceased  to  be  the  owner  or  have  any  interest  in  the  insured 
property,  gave  in  evidence  a  mortgage  deed  made  by  plain- 
tiff and  his  wife  to  the  United  States  Mortgage  Company,  a 
corporation  created  by  a  statute  of  the  State  of  New  York  for 
the  purpose  of  loaning  money  on  bond  and  mortgage.  It  ap- 
peared that  this  mortgage  was  to  secure  a  bond  by  plaintiff, 
for  a  loan  by  said  mortgage  company  to  him  of  two  hundred 
and  twenty  thousand  dollars,  completed  July  9, 1872,  to  be  re- 
paid in  installments  ininning  through  the  period  of  ten  years, 
with  interest  at  the  rate  of  nine  per  cent,  per  annum.  The  in- 
struments covered,  with  other  premises,  those  in  question ;  gave 
the  mortgagee  the  right  to  declare  the  whole  debt  due  on  iail- 
nre  of  plaintiff  to  pay  any  part  of  it  when  due,  whether  of 
principal  or  interest,  and  contained  the  usual  power  of  sale. 

It  was  further  shown  by  defendant  that  for  an  alleged  de- 
default  in  the  plaintiff  to  pay  interest,  said  mortgagee  in  Feb- 
ruary, 1874,  elected  to  declare  the  whole  sum  due,  and  adver- 
tised the  mortgaged  ])remises  for  sale  the  last  day  of  the  then 
next  March.  They  were  then  accordingly  sold,  James  H.  Ivees 
becoming  the  purchaser,  to  whom  the  mortgagee  conveyed,  and 
he,  April  20, 1874,  conveyed  the  same  premises  to  the  president 
of  the  United  States  Mortgage  Company. 

Tlie  court  gave  the  jury  this  instruction:  "Tlie  jnry  are  in- 
structed as  matter  of  law,  that  the  plaintiff's  interest  in  the 
insured  property  does,  under  the  evidence  in  this  case,  appear 
to  have  terminated  or  passed  out  of  him  at  the  time  of  the  loss 
by  fire,  so  as  to  relieve  the  defendant  company  on  that  ground 
from  liability,  and  the  jury  will  therefore,  find  the  issues  for 
the  defentlant." 

The  jury  found  the  issues  for  the  defendant,  and  the  court, 
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overruling  plaintiflPs  motion  for  a  new  trial,  gave  judgment  on 
the  verdict,  and  plaintiff  brings  the  case  to  this  court  by  appeal. 

Mr.  F.  H.  Kales,  for  appellant;  that  when  the  contract  of 
insurance  was  made,  and  when  the  loss  occurred,  that  contract 
was  valid,  while  the  alleged  mortgage  was  a  nullity,  cited  Kev. 
Stat.  285 ;  U.  S.  Mtg.  Co.  v.  Gross,^  12  Chicago  Legal  News, 
23 ;  Carrol  v.  East  St.  Louis,  67  111.  668 ;  Metropoliton  Bank 
V.  Godfrey,  23  111.  604;  Doyle  v.  Ins.  Co.  4  Otto,  535. 

The  enabling  act  of  1875,  cannot  be  allowed  to  invalidate 
the  prior  contract  of  insurance  made  in  this  case,  because  the 
act  of  April,  1875,  confirming  prior  mortgages  running  to 
foreign  corporations,  did  not,  either  expressly  or  by  necessary 
implication,  declare  that  other  supervening  acts  or  contracts 
should  be  terminated,  or  that  a  mortgage  thus  confirmed 
should,  by  operation  of  law,  overreach  and  extinguish  such 
contracts;  had  such  a  purpose  been  expressly  declared  by  the 
confirmatory  act,  it  would  quoad  hoc  have  been  unconstita- 
tional  and  void.  Where  the  object,  if  expressed,  would  be 
illegal,  the  court  will  not  imply  such  an  object  where  the  act  is 
silent  or  admits  of  any  other  construction:  Laws  of  1875,  65; 
Constitution  U.  S.  Art.  I,  §  10;  Constitution  1870,  Art  II, 
§  14;  Cooley's  Con.  Lim.  472;  Sedgwick's  Con.  Law,  164;  U. 
S.  Mortgage  Co.  v.  Gross,  12  Chicago  Legal  News,  23;  Satter- 
lee  V.  Mathewson,  2  Pet.  380. 

Plaintiff  had  an  insurable  interest,  in  the  premises,  which 
was  not  divested  by  the  confirmatory  act,  passed  subsequent 
to  the  loss:  Strong  v.  Mfrs'  Ins.  Co.  10  Pick.  40;  Case  v.  De- 
Goes,  3  Caines,  261. 

Messrs.  Millbb  &  Fbost,  for  appellees;  that  tl>e  mortgage 
was  valid,  cited  U.  S.  Mtg.  Co.  v.  Gross,  12  Chicago  Legal 
News,  23;  Carroll  v.  East  St  Louis,  67  111.  568. 

The  party  borrowing  money  from  a  corporation  forbidden 
by  law  to  make  loans  in  this  State,  should  be  estopp-^d  from 
setting  up  the  plea  of  ultra  vires  against  an  action  of  foreclos- 
ure of  a  mortgage  given  as  security  for  such  a  loan:  Chicago 
B'ld'g  Soc.  V.  Crowell,  65  111.  453;  Bradley  v.  Ballard,  55  IlL 
413;  Panck  v.  Wheeler,  22  N.  Y.  494;  Bissell  v.  South  Mich. 
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22  N.  Y.  258;  DeGroif  v.  Am.  Linen  Co.  21  K   Y.   124. 

Eeinedial  statutes  are  to  be  liberally  construed:  Potter's 
Dwarris  on  Statutes,  73. 

There  is  no  constitutional  objection  to  retrospective  laws: 
Watson  V.  Mercer,  8  Pet.  88;  Charles  River  Bridge  Co.  v.  War- 
ren Bridge,  11  Pet.  420;  Planter's  Bank  v.  Sharp,  6  How.  301; 
B.  &  S.  R.  R.  Co.  V.  Nesbit,  10  How.  395 ;  State  Bank  v.  Knoop, 
16  How.  369;  Carpenter  v.  Commonwealth,  17  How.  456;  Bis- 
sel  V.  City  of  Jefferson ville,  24  How.  287;  E^jparte  Garland, 

4  Wall.  333;  Stanley  v.  Colt,  5  Wall.  119;  Croxall  v.  Shererd, 

5  Wall.  2GS;  Beloit  v.  Morgan,  7  Wall.  619;  Gelpcke  v.  Du- 
buque,  1  Wall.  221;  Satterleev.  Mathewson,  2  Pet.  380;  Wil- 
kinson V.  Leland,  2  Pet.  627;  Leland  v.  Wilkinson,  10  Pet  294. 

McAllister,  P.  J*.  The  questions  in  this  case  arise  on  the 
assignment  of  error  upon  the  giving  the  instruction  to  the 
jury  which  the  court  below  gave,  to  the  effect  that  as  matter 
of  law  upon  the  evidence,  the  interest  of  the  plaintiff  in  the  in- 
sured property  had  terminated  or  passed  out  of  the  plaintiff 
at  the  time  of  the  loss  by  fire,  so  as  to  relieve  the  defendant 
from  liability. 

The  evidence  upon  that  point,  was  the  mortgage  by  plain- 
tiff and  wife,  to  the  United  States  Mortgage  Company,  deliv- 
ered to  the  latter  July  9, 1872,  covering  the  insured  premises,  and 
a  sale  by  the  mortgagee  and  conveyance,  to  the  purchaser  under 
the  power  therein  contained,  in  March  1874.  The  charter  of 
said  mortgage  company  was  in  evidence.  It  emanatedfrom  the 
legislature  of  the  State  of  New  York,  and  the  purpose  of 
incorporation  was  the  loaning  of  money  on  real  estate  security. 

At  the  time  of  the  delivery  of  said  mortgage,  it  was  not  only 
against  the  comity  of  the  State  of  Illinois  for  foreign  corpor- 
ations to  exercise  such  functions  here,  but  their  exercise  was 
forbidden  by  statute.  Tlie  mortgage  in  question  was  there- 
fore void  from  the  moment  it  was  delivered.  This  point  has 
been  expressly  decided  by  the  Supreme  Court  of  this  State,  in 
a  case  in  which  the  same  corporation  was  a  party.  United 
States  Mortgage  Company  v.  Gross  et  al.  93  111.  483. 

From  that  view  it  clearly  follows,  that  plaintiff's  interest  in 
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the  insured  property  was  not  divested  or  affected  by  a  sale 
under  an  instrument  which  was  void  at  the  time  it  was  made^ 
and  it  is  not  probable  the  learned  circuit  judge,  before  whom 
the  case  was  tried,  held  that  such  sale,  ipsofacto^  divested  plain- 
tiff's interest.  This  brings  us  to  the  really  difficult  q^uestion  in 
the  case. 

An  act  was  passed  April  9,  1875,  which  was  in  force  July  1 
of  that  year:  "  That  any  corporation  formed  under  the  laws  of 
any  other  State  or  country,  and  authorized  by  its  charter  to  in- 
vest or  loan  money,  may  invest  or  loan  money  in  this  State, 
and  any  such  corporation  that  may  have  invested  or  lent  money 
as  aforesaid,  may  have  tlie  same  rights  and  powers  of  recovery 
thereof,  subject  to  the  same  penalties  for  usury,  as  private  per- 
sons, citizens  of  this  State;  and  when  a  sale  is  made  under  any 
judgment,  decree  or  power  in  a  mortgage  or  deed,  such  cor- 
poration may  purchase,  in  its  corporate  name,  the  property  of- 
fered for  sale,  and  become  vested  with  the  title  whenever  a  nat- 
ural person  might  do  so  in  like  cases."     Laws  1875,  p.  65. 

The  policy  of  insurance  from  defendant  to  plaintiff  was  made 
January  2,  1874,  insuring  plaintiff's  building  in  the  sum  of  five 
thousand  dollars,  against  loss  by  fire,  from  noon  January  4? 
1874,  until  noon  January  4,  1875,  the  premium  having  been 
duly  paid.  The  insured  building  was  destroyed  by  fire  in  the 
second  great  fire  of  Chicago  July  14,  1874.  Between  the  time 
of  the  making  of  the  policy  and  the  loss  of  the  property,  a  sale 
and  conveyance  were  made  by  the  mortgagee  in  said  mortgage, 
under  the  supposed  power  therein  contained;  but  the  above 
confirmatory  statute  did  not  go  into  effect  until  July  1,  1875. 

The  mortgage  being  invalid,  that  is,  void  from  its  inception, 
it  necessarily  follows  that  the  formal  sale  and  conveyance  there- 
under were  nugatory,  having  no  effect  upon  plaintiff's  interest 
in  the  insured  property.  That  being  the  case,  then,  notwith- 
standing the  provision  in  the  policy  that  it  should  become 
void  if  plaintiff's  interest  in  the  insured  property  became  di- 
vested, such  sale  and  conveyance  under  a  void  mortgage  did 
not  operate  to  render  the  policy  void,  and  it  remained  valid  and 
effectual  at  the  time  said  fire  destroyed  the  insured  prop- 
erty, and  a  cause  of  action  had  therefore  accrued  to,  and  a  right 
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of  action  become  vested  in  plaintiff,  before  the  confirmatory 
statute  was  passed. 

In  passing  upon  the  propriety  of  the  instruction  given  by 
the  court  below  to  the  jury,  we  must  assume  that  a  vested  right 
of  action  in  plain  tiff  was  sliown  because  the  plaintiff  had  given 
evidence  tending  to  establish  every  element  of  a  cause  of  action, 
but  the  court  by  the  instruction,  withdrew  the  same  from  the  con- 
sideration of  the  jury,  by  a  peremptory  direction  to  find  for  the 
defendant.  The  principal  question  should  thei^efore  be  consider- 
ed upon  the  assumption  or  basis  that  a  right  of  action  had  become 
vested  in  plaintiff  before  the  statute  was  passed.  That  vested 
right  of  action  unquestionably  arose  upon  a  contract  between  tlie 
parties  to  the  suit.  Did  the  confirmatory  statute  passed  long 
after,  retrospectively  take  away  that  vested  right  of  action  ? 
The  answer  to  that  involves  two  other  questions:  was  it  com- 
petent for  the  legislature  to  arbitrarily  destroy  such  vested 
right  of  action?  But  assuming  it  was  competent,  should  the 
mere  general  words  of  the  statute,  receive  a  construction  which 
would  so  operate?  Judge  Oooley  says:  "But  a  vested  right 
of  action  is  property  in  the  same  sense  in  which  tangible  things 
are  property,  and  is  equally  protected  against  arbitrary  inter- 
ference. Where  it  springs  from  contract  or  from  principles  of 
the  common  law,  it  is  not  competent  for  the  legislature  to  take 
it  away."  Ooolej'd  Constitutional  Lim.,  4th  ed.,  449,  and 
cases  in  note  5. 

Kent  says,  "  A  retrospective  statute  affecting  and  changing 
vested  rights  is  very  generally  considered  in  this  country  as 
founded  on  unconstitutional  principles,  and  consequently  in- 
operative and  void.  But  this  doctrine  is  not  understood 
to  apply  to  remedial  statutes,  which  may  be  of  a  retrospective 
nature  provided  they  do  not  impair  contracts,  or  disturb  abso- 
lute vested  rights  and  only  go  to  confirm  rights  already  exis- 
ting, and  in  furtherance  of  the  remedy  by  curing  defects,  and 
adding  to  the  means  of  enforcing  existing  obligations.  1 
Kent's  Com.  ''^p.  455,  and  cases  in  notes. 

The  doctrine  as  laid  down  by  that  learned  authority  was 
under  consideration  in  the  case  of  The  People,  etc.  v.  The  Su- 
pervisors, etc.  63  Barbour,  83,  where  the  opinion  of  the  court 
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was  delivered  by  Mr.  Justice  Potter,  the  able  editor  of  Dwar- 
ris  on  Statutes,  and  it  was  fully  approved. 

The  intention  of  the  Legislature  derived  from  the  language  of 
the  confirmatory  act,  was  to  confirm  and  validate  prior  loans 
made,  and  securities  upon  real  estate  taken  by  foreign  corpora- 
tions, and  to  provide  a  remedy.  We  think  the  act  was  explic- 
itly retrospective  to  the  extent  and  for  the  purpose  of  validating 
such  prior  loans  and  securities;  but  that  as  to  the  remedy  it  was 
prospective  only.  There  are  no  words  which  clearly  show  an 
intention  that  it  should  be  retrospective  as  to  acts  in  jmSy 
which  had  been  done  under  such  invalid  mortgages.  The  Su- 
preme Court  hold,  that  it  was  retrospective  in  respect  to  vali- 
dating prior  loans  and  securities,  and  that  this  was  in  the 
power  of  the  Legislature  to  do.  "  Unless,"  says  the  court* 
"there  be  a  constitutional  inhibition,  a  legislature  has  power 
when  it  interferes  with  no  vested  rights,  to  enact  retrospective 
statutes  to  validate  invalid  contracts,  or  to  ratify  and  confirm 
any  act  it  might  lawfully  have  authorized  in  the  first  instance. 
Gross'  case,  supra.  This  is  precisely  within  the  doctrine  as  laid 
down  by  Kent.  But  it  must  be  kept  in  mind,  that  there  is  a 
substantial  difference  between  a  statute  which  validates  an  in- 
valid contract,  and  one  which  impairs  the  obligation  of  a 
valid  one.  The  former  is  subject  to  no  constitutional  inhibi- 
tion, while  the  latter  is.  As  the  Supreme  Court  of  the  United 
States  said  in  Saterlee  v.  Matthewson,  2  Peters,  413,  "  It  sure- 
ly cannot  be  contended,  that  to  create  a  contract,  and  to  de- 
stroy or  impair  one  mean  the  same  thing.  " 

The  policy  of  insurance  sued  upon  was  a  valid  contract,  un- 
der which,  and  the  casualty  happening,  a  right  of  action  had 
accrued  to,  and  become  vested  in  the  plaintiflF.  The  mortgage 
was  invalid,  it  was  void.  Now  it  was  one  thing  to  validate  the 
latter,  and  quite  another  and  difierent  thing  to  impair  the  ob- 
ligation of,  and  destroy  the  former. 

Suppose  that  after  the  fire,  notice  and  proofs  of  loss,  hut  be- 
fore the  statute,  plaintiff  had  begun  suit  on  the  policy  by  at- 
tachment, and  thereunder  seized  defendant's  property  for  the 
debt,  but  the  latter  without  waiting  for  judgment,  had  paid  to 
plaintiif  the  five  thousand  dollars  insurance  money,  the  loss 
exceeding  that  sum. 
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Under  the  facts  and  the  law  then  existing,  the  money  would 
have  been  legally  and  equitably  due  to  plaintiff;  the  policy  was 
valid  and  binding,  and  the  casualty  had  happened  which  en- 
titled him  to  five  thousand  dollars,  and  the  whole  of  it.  The 
money  when  so  received  by  him,  became  his  absolute  property 
in  possession.  But  afterwards  this  statute  is  passed;  suppose 
then  the  defendant  should  demand  the  money  back  of  plaintiff, 
and  bring  suit  for  its  recovery.  Could  he  maintain  the  action 
on  the  ground  that  the  statute,  acting  retrospectively,  validated 
the  mortgage,  the  sale  and  conveyance  thereunder;  and  that 
therefore,  the  insurance  policy  was  rendered  void  before  the 
loss,  and  plaintiff  could  not  in  equity  and  good  conscience  re- 
tain said  money?  Is  it  not  clear  to  the  legal  mind  that  it 
would  require  the  exertion  of  the  same  legislative  power  to  give 
or  create  by  a,  retrospective  statute,  a  right  of  action  to  the  de- 
fendant in  that  case,  that  would  be  necessary  to  take  from  the 
plaintiff  his  absolute  vested  right  of  property  in  the  money  so 
paid  to  him,  and  while  in  his  possession,  and  transfer  it  back 
to  the  defendant?  To  have  taken  plaintiff's  absolute  right  of 
property  in  the  money,  a  tangible  thing,  by  such  retrospective 
legislation  would  clearly  be  violative  of  constitutional  princi- 
ples. But  plaintiff's  vested  right  of  action  to  recover  this  in- 
surance money  was  property  to  the  same  extent  and  in  like 
manner  protected,  as  would  such  absolute  right  of  property  in 
the  money  in  his  possession  have  been. 

These  propositions  have  been  discussed  to  show  that  no  such 
intention  to  have  the  statute  operate  retrospectively,  to  destroy 
vested  rights,  can  properly  be  imputed  to  the  legislature  in  re- 
spect to  the  statute  in  question.  Retrospective  acts  which  in- 
terfere with,  and  take  away  vested  rights  of  property,  are  gen- 
erally regarded  as  being  against  the  principles  of  natural  justice, 
even  where  there  is  no  question  as  to  the  competency  of  the 
Legislature  to  pass  them.  For  that  reason,  if  the  words  are 
merely  general,  and  they  are  not  explicity  retrospective  in  any 
particular,  the  courts  will  not  so  construe  such  general  words 
as  to  give  them  a  retrospective  operation  to  take  away  rights 
of  property,  previously  vested,  although  such  works  may  be 
comprehensive  enough  to  include   the  particular  case.    Be- 
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cause  the  result  being  against  natural  justice,  the  legislative  in- 
tent to  authorize,  it  must  clearly  appear.  Gillmore  v.  Shuter 
2  Md.  SlO;  Couch  v.  Jeffries  4  Burr.  2461;  Dash  v.  Van  Kleek 
7  Johns  477;  Wood  v.  Oakley,  11  Paige,  403;  Matter  of  Prot. 
Epis.  School,  68  Barbour,  161;  Williams  v.  Johnson,  30  Mi 
500 ;  Hooker  v.  Hooker,  10  Smedes  &  M.  599, 

So  the  same  reason  supports  the  further  rule.  When  a  stat- 
ute is  explicitly  retrospective  to  a  certain  extent,  and  for  a  cer- 
tain purpose,  it  will  not  receive  a  retrospective  operation  to  any 
greater  extent,  or  for  any  other  purpose.  9  Bac.  Abr.  Tit 
Stat,  p  221,  Thames  Man.  Co.  v.  Lathrop,  7  Conn.  550. 

The  statute  in  question  is  explicitly  retrospective  only  to  the 
extent  and  for  the  purpose  of  validating  prior  loans  and  secu- 
rities made  and  taken  by  foreign  corporations.  As  to  past  acts 
in  pais  done  under  them,  it  is  silent;  as  to  remedies,  it  is 
prospective  only,  because  it  is  not  explicitly  retrospective;  and 
general  words  will  not  answer  to  make  it  retrospective  to  the 
taking  away  of  plaintiff^s  vested  right  of  action  against  the 
defendant.  From  these  views  it  follows  that  the  instruction 
in  question  was  errotieaus.  The  judgment  of  the  court  below 
must  therefore  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 
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The  City  op  Chicago 

V. 

The  Shobeb  <&  Carqueville  Lithographing  Cok- 

PANY. 


1.  Cities— Power  to  make  contracts— Appropriations.— All  per- 
sons contracting  with  a  municipal  corporation  must  at  their  peril  inquire  into 
the  power  of  the  corporation  or  its  oflBcers  to  make  contracts.  Under  the 
general  law  relating  to  cities  in  this  State,  neither  the  cify  oooncil  nor  my 
member  thereof  have  power  to  make  contracts  or  create  debts,  unless  an  ap- 
propriation therefor  has  previously  been  made. 

2.  Powers  of  coMPTROLLBR.-*-The  powers  of  the  comptroller  of  the  atf 
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of  Chicago  are  defined  in  Section  104  of  the  incotporation  act,  and  among 
these  powers  none  can  be  found,  express  or  implied,  which  authorize  him  to 
bind  the  city  by  incurring  a  debt  for  printing  warrants  to  be  used  by  the  city. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  £.  Gaby,  Judge,  presiding.  Opinion  filed  August  5, 
1880. 

Mr.  JuLniB  S.GRIKNELL,  for  appellant;  that  persons  dealing 
with  a  corporation  are  bound  to  inquire  into  its  power  to  act, 
cited  Dillon  on  Municipal  Cor.  §  372. 

No  contract  can  be  made  until  there  has  been  a  previous  ap- 
propriation: Alternus  v.  The  Mayor,  etc.,  6  Duer,  446;  Smith 
V.  The  Mayor,  etc,  4  Sandf.  220. 

The  city  can  only  bind  itself  to  the  payment  of  money  for 
work  done  for  its  benefit,  by  ordinance  or  resolution:  City  of 
Alton  V.  Mulledy,  21  111.  76;  Peterson  v.  Mayor,  etc,  17  N. 
T.  449. 

There  is  no  implied  liability :  Dillon  on  Municipal  Cor.  §  383 ; 
2  Kent's  Com.  291. 

Mr.  MoBTOK  CuLYEB,  for  appellee. 

MoAllistbb,  p.  J.  This  was  an  action  by  appellee  against 
appellant,  the  city  of  Chicago,  to  recover  the  value  of  the  labor 
and  material  in  lithographing  and  printing  by  appellees  of  a 
quantity  of  blank  treasury  warrants,  to  be  used  by  the  city  in 
issuing  what  is  commonly  called*^  city  scrip, "  with  the  names 
of  the  mayor,  and  comptroller  lithographed  thereon.  The  case 
was  submitted  to  the  court  below,  for  trial  without  a  jury. 
There  was. a  finding  by  the  court  of  the  issues  in  favor  of  plain- 
tiff, and  its  damages  assessed  at  $536.70,  for  which  judgment 
was  given,  and  tlie  city  appealed  to  this  court  The  bill  of  ex- 
ceptions contains  all  the  evidence,  from  which  it  appears  that 
the  plaintiff  was  employed  to  perform  the  work  by  the  city 
comptroller;  that  the  plaintiff,  under  such  employment, 
printed  23670  warrants,  which  were  received  and  used  by  the 
city ;  that  there  has  also  been  printed  34080,  which,  it  was  claimed 
on  behalf  of  the  city,  were  never  ordered,  and  that  they  were 
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taken  out  of  plaintiff's  hands  by  direction  of  the  comptroller 
for  the  purpose  of  having  tliem  canceled,  in  order  to  avoid  the 
liability  of  a  spurious  issue  of  such  scrip.  For  that  purpose 
they  were  taken  out  of  plaintiff's  hands.  These  same  blanks, 
however  were  included  in  the  recovery. 

There  was  no  evidence  in  the  case  that  the  city  council  had 
ever  authorized  the  preparation  or  use  of  the  warrants;  or  that 
any  appropriation  had  been  made  by  the  council  conoerning 
the  expense  thereof.  So  that  the  question  is  squarely  present, 
ed  whether  the  comptroller  can  incur  such  expense,  and  bind 
the  corporation  for  its  payment,  in  the  absence  of  any  such  ac- 
tion on  the  part  of  the  city  counciL  Tlie  amount  is  not  large, 
but  the  principles  involved  are  none  the  less  important.  The  ten- 
dency of  legislation  in  this  StatB  for  the  last  decade,  for  reasons 
which  must  be  obvious  to  every  intelligent  taxpayer,  has  been 
to  hamper  the  powers  of  municipal  officers  and  agents  witli 
the  closest  legal  shackles  practicable,  in  respect  to  incurring 
debts  and  liabilities,  to  be  paid  or  met  by  such  corporations, 
except  in  the  precise  and  guarded,  manner  provided  by  law. 

The  powers  of  the  comptroller  are  defined  in  §  104  of  the  city 
Incorporation  Act,  E.  S.  1874,  p.  229.  Among  those  powers 
none  can  be  found,  either  express  or  implied,  which  would  au- 
thorize him  to  bind  the  corporation,  by  incurring  the  expense 
in  question. 

Section  89  (E.  S.  227),  requires  that  the  city  council 
shall,  within  the  first  quarter  of  each  fiscal  year,  pass  an  appro- 
priation bill  in  which  the  corporate  authorities  may  appropri- 
ate such  sum  or  sums  of  money  as  may  be  deemed  necessary 
to  defray  all  necessary  expenses  and  liabilities  of  the  corpora- 
tion, and  in  such  ordinances  shall  specify  the  objects  and  pur- 
poses for  which  such  appropriations  are  made,  and  the  amount 
appropriated  to  each  object,  and  no  other  appropriation  shall 
be  made  at  any  other  time  within  such  fiscal  year,  except  it 
first  be  authorized  by  a  majority  of  the  legal  voters  of  the  cor- 
poration. Section  90  forbids  the  council  from  adding  anything 
to  the  corporate  expenditures  of  such  year  over  and  above  tlie 
amount  provided  in  the  annual  appropriation  of  that  year, 
except  when  a  necessity  for  an  improvement  has  arisen  by 
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reason  of  a  casualty  or  accident  happening  after  the  annual 
appropriation  is  made.  Then  section  91  declares:  "  No  contract 
shall  be  hereafter  made  by  the  city  council,  or  any  committee 
or  member  thereof;  and  no  expense  shall  be  incurred  by  any 
of  the  oflScers  or  departments  of  the  corporation,  whether  the 
object  of  the  expenditure  shall  have  been  ordered  by  the  city 
council  or  not,  unless  an  appropriation  shall  have  been  pre- 
viously made  concerning  such  expense,  except  as  herein  other- 
wise provided."  This  last  clause  refers  to  the  exception 
above  mentioned,  contained  in  section  90,  as  no  other  can  be 
found  in  the  act,  and  that  one  has  no  relevancy  to  this  case. 
It  is  too  plain  for  argument,  that  said  section  91  contains  an 
express  prohibition  against  the  comptroller  binding  the  city 
by  incurring  the  expense  in  question,  even  if  otherwise  empow- 
ered to  act,  unless  it  is  made  to  appear  that  a  previous  appro 
priation  had  been  made  by  the  city  council  concerning  the 
expense  thereof. 

That  statute  has  become  to  the  city  of  Chicago  its  organic 
act.  By  the  well-settled  principles  of  law,  it  therefore  follows 
that  neither  the  corporation,  nor  its  oflScers,  nor  any  of  them, 
can  make  any  contract  or  incur  any  liability,  not  authorized 
by  such  organic  act.  Much  less  can  the  corporation  or  any  of 
its  oflScers  do  any  act  or  make  any  contract  which  is  expressly 
forbidden  by  such  organic  law.  Dillon  on  Munic.  Corp.  Sec 
55;  Trustees  of  Lockport  v.  Gaylord,  61  III.  276. 

It  is  the  general  and  fundamental  principle  of  law  that  all 
persons  contracting  with  a  municipal  corporation  must,  at  their 
peril,  inquire  into  the  power  of  the  corporation  or  its  officers  to 
make  the  contract.     Dillon,  snjpra,  Sec.  272,  and  cases  in  notes. 

There  being  no  proof  in  the  case  that  the  comptroller  was 
authorized  by  an  ordinance  or  resolution  of  the  city  council  to 
make  the  contract  in  question,  and  that  there  had  been  a  pre- 
vious appropriation  providing  for  the  expense  thereof,  the  plain- 
tiflF  failed  to  make  out  a  cause  of  action.  City  of  Alton  v. 
Mulledy,  21  III.  76;  Alternus  v.  Mayor,  etc.  6  Duer,  446; 
Smith  V.  Mayor,  etc.,  4  Sandford,  Sup.  Ct.  R.  220. 

The  judgment  of  the  court  below  will  be  reversed,  and  the 

cause  remanded. 

Eeversed  and  remanded. 
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V. 

Wendell  Sebastian  et  al. 

I.     FORECLOSTTRB     OF   XORTOAOE— PARTIES— AdTEBSB  TITLE8. — Am  tk 

general  rule,  it  is  not  proper,  in  proceedings  to  foreclose  a  moH^gage,  to  malre 
parties  defendant,  who  claim  by  adverse  title,  and  not  through  or  under  the 
mortgagors.  Being  strangers  to  the  mortgage,  their  interest  cannot  be  affec- 
ted by  it.  So,  the  validity  of  a  tax  title  cannot  be  tried  in  proceedings  to 
foreclose  a  mortgage. 

2.  Absuming  paymbnt  of  hortoaob  debt.— Where  a  person  holds  a 
tax  title  to  the  premises  sought  to  be  foreclosed,  he  is  an  adverse  claimant 
and  it  is  not  proper  to  make  him  a  party  defendant,  in  the  foredosuie  pro- 
ceeding; but  if  it  appears  that  such  person  independent  of  his  tax  title,  pui^ 
chased  the  equity  of  redemption  in  the  premises,  and  assumed  the  payment 
of  the  mortgage  debt,  there  exists  a  privity  between  him  and  the  mortgagee 
in  respect  to  the  subject  matter,  and  he  is  a  proper  party  defmdant  in  the 
foreclosure  proceding. 

3.  Parol  eyidekce  to  vary  ikstruhekt. — While  it  is  a  general  rule 
that  parol  evidence  is  not  admissible  to  vary  a  written  instrument,  the  role 
applies  only  to  parties  to  such  instrument  and  their  privies;  and  the  com- 
plainant in  ibreclosure,  being  the  assignee  of  the  mortgage  debt,  may 
show  that  a  defendant  holding  a  full  warranty  deed  of  the  premises,  did  in 
fact  assume  the  payment  of  the  mortgage.  But  where  such  defendant  set 
up  a  title  by  tax  deed,  and  there  were  no  allegations  in  the  bill  in  respect  to 
the  adverse  claim,  and  that  such  defendant  assumed  payment  of  the  mort- 
gage debt,  such  evidence  is  not  admissible. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
M.  F.  TuLEY,  Judge,  presiding.    Opinion  filed  August  5, 1880. 

This  was  a  bill  in  equity  by  appellee  Sebastian,  to  foreclose 
three  several  trust  deeds  upon  premises  situate  in  the  city  of 
Chicago,  and  properly  described,  made  to  one  Gustavus  Troost 
by  Jacob  Fichter,  and  Elizabeth,  his  wife,  alleged  to  have  then 
been  the  owners  of  said  premises,  at  the  following  dates  and 
mentioned  purposes.  The  first  was  made  April  27, 1871,  to 
secure  Jacob  Fichter's  note  to  C.  L.  Niehoff  &  Co.,  for  four 
hundred  dollars,  payable  in  one  year,  with  interest  at  rate  of 
ten  per  cent,  per  annum.  The  second,  April  27,  1872,  to  secure 
note  for  three  hundred  dollars,  by  and  to  same  parties,  at  same 
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interest  and  for  same  time.  The  third,  April  29,  1873,  to  se- 
cure note  for  one  hundred  and  twenty-five  dollars,  by  same  to 
same  parties,  at  same  interest,  payable  in  three  months,  all  of 
which  notes  had  been  duly  indorsed  to  complainant  and  re- 
mained unpaid,  except  $60,  which  had  been  paid  on  the  inter- 
est. Besides  the  Fichters,  Mary  F.  Carbine  and  Thomas  Car- 
bine and  one  Brausch  were  made  defendants,  the  bill  containing 
the  general  allegation  that  they  claimed  to  have  some  interest 
in  (he  said  premises  as  mortgagees,  purchasers  or  judgment 
creditors,  but  which  had  accrued  subsequently  to  the  lien  of 
complainant  and  was  subject  thereto. 

The  appellant  and  Thomas  Carbine  answered,  setting  up, 
amongst  other  things,  a  tax  title  to  the  same  premises,  acquired 
by  said  Mary  F.  Carbine  March  11,  1878,  before  the  filing  of 
the  bill.  There  was  a  general  replication.  On  the  hearing, 
the  court,  against  the  objections  of  appellant,  permitted  com- 
plainant to  give  in  evidence  the  deed  from  Jacob  and  Elizabeth 
Fichter  to  Mary  F.  Carbine,  made  July  9, 1878,  covering  the 
same  premises,  but  which  contains  full  covenants  of  warranty 
by  the  grantors  and  against  any  and  all  incumbrances.  This 
being  in  evidence,  the  court  further  permitted  complainant  to 
give  parol  evidence,  against  appellant's  objections,  tending  to 
show  that  such  deed  did  not  represent  the  real  transaction  be- 
tween the  parties  thereto,  but  on  the  contrary,  said  Mary  F. 
Carbine,  the  grantee,  verbally  agreed  at  the  time,  and  as  part 
of  the  consideration,  to  assume  and  pay  the  several  incum- 
brances in  question,  and  the  court  so  found  by  its  decree,  and 
declared  said  tax  title  was  subordinate  to  the  lien  of  such  trust 
deeds.  The  court  found  the  amount  due  complainant  to  be 
$1,347.61,  and  made  the  usual  decree  of  foreclosure  and  sale, 
from  which  Mary  F.  Carbine  took  an  appeal  to  this  court. 

• 

Mr.  Allan  C.  Stoby,  for  appellants;  that  evidence  to  im- 
peach the  covenants  in  the  deed  was  inadmissible,  cited  Her- 
rington  v.  McCollom,  73  111.  476;  Oonwell  v.  S.  &  N.  W.  E. 
R.  Co.  81  111.  232;  Holliday  v.  Hunt,  70  III.  109;  Moulding  v. 
Prussing,  70  111.  151;  Cease  v.  Cockle,  76  111.  484;  Emory  v. 
Mohler,  69  111.  221;  Morris  v.  Tillson,  81  111.  607. 

Upon  the  coming  in  of  the  answer  showing  a  claim  of  title 
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adverse  to  complainant,  the  bill  should  be  dismissed  as  to  snch 
claimant:  Ins.  Co.  v.  Lent,  6  Paige,  632;  Barbour  on  Parties, 
4d3;  Lagre  v.  Jones,  5  Leigh  192;  Stuart  v.  Coulter,  5  Iland. 
74;  Frelinghuysen  v.  Golden,  4  Paige  206;  Deal  v.  Eeynolds, 
6  Otto,  340;  Corning  v.  Smith,  6  N.  T.  82;  Gage  v.  Perry,  1 
111.  Syn.  Kep.  342;  Gage  v.  Lightfoot,  12  Chicago  Legal 
News,  93. 

The  execution  of  the  trust  deed  was  not  proved  by  the  sub- 
scribing witness:     1  Wharton's  Ev.  §723. 

The  wife  of  the  grantor  was  not  a  competent  witness  to 
prove  that  the  grantee  promised  to  pay  the  debt,  thereby 
relieving  her  husband  of  liability:  Kev.  Stat  Chap.  51,  §6; 
Pyle  V.  Onstott,  1  111.  Syn.  Kep.  273. 

The  grantors  cannot  impeach  tlieir  deed  in  the  hands  of  their 
grantee:   Walters  v.  Witherell,  43  111.  388;  1  Greenl.  Ev.  347. 

It  was  error  to  consider  the  evidence  of  a  witness  whom  the 
defendant  was  not  allowed  to  cross-examine:  Manny  v.  Stock- 
ton, 34  111.  306;  1  Greenl.  Ev.  §445. 

It  was  error  to  hear  the  cause  on  the  same  day  of  filing  the 
master's  report,  without  the  notice  required  by  the  rules  of 
court:  Prindeville  v.  The  People,  42  111.  217. 

Tlie  tax  deed  showed  a  title  superior  to  complainant:  Grar- 
rick  v.  Chamberlain,  12  Chicago  Legal  News,  307. 

Even  if  the  tax  deed  was  void,  there  should  have  been  in 
equity  a  refunding  of  the  tax  paid  before  extinguishing  the 
title  by  decree:  Farwell  v.  Harding,  1  111.  Syn.  Rep.  337. 

The  mortgage  given  upon  the  wife's  land  to  secure  the  sep- 
arate debt  of  her  husband  was  void:  Cookson  v.  Toole,  59  DL 
515;  Bauman  v.  Street,  76  111.  526;  Williams  v.  Hngunin,  69 
111.  214;  Carpenter  v.  Mitchell,  50  111.  470, 

Mr.  Abnold  Tbipp,  for  appellees;  that  it  was  competent  to 
show  a  consideration  different  from  the  one  stated  in  the  deed, 
cited  Kinzie  v.  Penrose,  2  Scam.  515;  Booth  v.  Hynes,  54  IlL 
363;  Ayers  v.  McConnell,  15  111.  232;  Kimball  v.  Walker,  30 
111.  482;  Huebsch  v.  Scheel,  81  III.  281;  Morris  v.  Tillson,  81 
111.  607. 

A  mortgagee  is  bound,  as  well  as  the  mortgagor,  to  pay  the 
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taxes  on  the  mortgaged  property,  and  he  may  be  allowed  for  such 
payments:  Silver  Lake  Bank  v.  North,  4  Johns  Ch.  870;  Bann 
V.  Veeder,  8  Wend.  412 ;  2  Jones  on  Mortgages,  §  1,597 ;  DeLenn . 
V.  Neely,  71  111.  478 ;  Waterson  v.  Devoe,  18  Kan.  223 ;  Stancliff 
V.  Norton,  11  Kan.  218;  Harper  v.  Ely,  70  111.  681;  Robinson  v. 
Eyan,  25  N.  Y.  820;  Eagle  Fire  Ins.  Co.  v.  Pell,  2  Edw.  631. 
The  same  is  tme  of  assessments  made  for  a  public  purpose: 
Dale  V.  McEvers,  2  Con.  125;  Kapplye  r.  Prince,  4  Hill,  128; 
2  Jones  on  Mortgages,  §  1,184. 

McAlijstek,  p.  J.  It  is,  as  a  general  rule,  not  proper  in  a 
bill  to  foreclose  a  mortgage  to  make  adverse  claimants  parties 
for  the  purpose  of  having  the  court  pass  upon  their  titles.  The 
only  proper  parties  are  the  mortgagor  and  mortgagee,  and  any 
persons  who  have  acquired  any  interests  from  or  through  them 
subsequently  to  the  mortgage.  The  adverse  claimant  under 
consideration  is  one  who  is  a  stranger  to  the  mortgage  and  the 
estate.  Having  no  interest  in  the  suit,  his  interests  cannot  be 
affected  by  it,  and  there  being  no  privity  between  him  and  the 
mortgagee,  the  latter  cannot  make  him  a  party  defendant  for 
the  purpose  of  trying  his  adverse  claim  in  the  foreclosure  suit. 
Gage  V.  Perryy  93  111.  177 ;  Jones  on  Mort.  Sec.  1440,  and  cases 
in  Note  4. 

The  appellant,  Mary  F.  Carbine,  was  a  proper  party  defend- 
ant to  the  bill,  because  July  9, 1878,  she  became  purchaser  of 
the  mortgagor's  equity  of  redemption.  But  we  are  of  opin- 
ion that  from  that  circumstance  alone,  it  would  be  improper 
for  the  court  to  try  the  validity  of  her  tax  title  to  the  premises 
acquired  in  the  previous  month  of  March.  As  a  mere  claim- 
ant under  that  title,  disconnected  from  the  mortgage  debt  in 
question,  she  would  be  regarded  as  a  stranger  to  the  mortgage, 
and  complainant  could  not  have  that  title  passed  upon  in  this 
suit  But,  if  at  the  time  she  purchased  the  equity  of  redemp- 
tion from  the  Fichters,  she  made  a  valid  agreement  in  consid- 
eration of  the  conveyance,  that  she  would  assume  and  pay  this 
mortgage  debt  to  the  holder,  then  she  would  occupy  a  very 
different  position  from  that  of  an  adverse  claimant  who  was  a 
stranger  to  the  mortgage;  for  there  would  then  exist  a  privity 
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between  her  and  the  mortgagee  in  respect  to  the  snbject-mat- 
ter.  On  the  hearing,  the  complainant  gave  in  evidence,  the 
deed  from  the  Fichters  to  her;  but  it  contained  full  covenants 
of  warranty  on  the  part  of  the  grantors,  a  covenant  against  any 
and  all  incumbrances.  Having  given  this  deed  in  evidence, 
the  court  permitted  complainant,  against  defendant's  objec- 
tions, to  give  parol  evidence  tending  to  show  that  said  deed 
did  not  represent  the  actual  transaction  between  the  Fichters 
and  Mary  F.  Carbine,  and  that  it  was,  in  fact,  agreed  as  a  part 
of  the  consideration,  that  she  should  assume  and  pay  the 
mortgage  debt  in  question. 

By  the  well  settled  general  rules  of  evidence,  such  parol  tes- 
timony would  not  be  admissible  in  a  controversy  between  the 
parties  to  that  deed  from  the  Fichters  to  Mary  F.  Carbine,  be- 
cause it  wonld  be  to  vary  the  legal  effect  of  the  covenants  of 
the  deed,  by  a  contemporaneous  parol  agreement.  Holley  v. 
Tounge,  27  Ala.  203;  Howe  v.Walkw,4Gray,  318;  Snyder  v. 
Griswold,  37  LL  216;  1  Greenleaf  on  Ev.  Sec.  275. 

While  this  rule  would  be  rigorously  upheld  in  controver- 
sies between  the  parties  to  the  deed  and  privies,  yet  it  does  not 
apply  to  persons  who  were  not  parties  to  the  deed  or  privies, 
but  are  strangers.  1  Greenleaf  on  Ev.  Sec.  279,  and  cases  in 
note  3;  Wharton  on  Ev.  Sec.  923.  It  would  not  therefore  ap- 
ply to  the  complainant  in  this  suit,  because  he  was  neither 
party  nor  privy  to  the  deed  from  the  Fichters  to  appellant 

The  tax  title  was  set  up  by  the  Carbines  as  a  legal  title,  ad- 
verse and  paramount  to  the  claim  of  both  the  mortgagors  and 
mortgagee.  Standing  by  itself,  without  some  special  eircnm- 
stances  the  court  of  equity  in  a  foreclosure  suit  was  not  the 
appropriate  tribunal  in  which  to  try  the  validity  of  such  title. 
Whether  such  asserted  claim  constitutes  an  adverse  title  with- 
in the  rule  which  excludes  inquiry  in  a  court  of  equity  in  a 
foreclosure  suit  as  to  its  validity,  does  not  depend  upon  what 
is  set  up  in  the  answer  in  regard  to  it,  but  upon  the  allegations 
of  the  bill,  and  upon  the  testimony  in  the  case  as  to  the  nature 
of  the  alleged  adverse  claim.     Jones  on  Mort.  Sec.  1440. 

In  this  case  there  were  no  allegations  in  the  bill  in  respect 
to  the  adverse  claim  set  up  by  the  Carbines.    The  evidence  as 
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to  the  deed  not  expressing  the  real  transaction  between  the 
Fichters  and  Carbines,  and  that  appellant  assumed  and  agreed 
to  pay  the  mortgage  debt,  was  therefore  inadmissible.  The 
decree  of  the  court  below  will  be  reversed  and  the  cause  re- 
manded. 

Beversed  and  remanded. 


Chicago  &  Northwestern  Eailway  Company      ;.,5    569/ 

/no    •  261 

V.  --' 

Catharine  Howard,  Adm^x. 

1.  Action  by  kezt  of  kin  fob  injubies — Povkbty  of  decbasbd. — 
In  an  action  aprainst  a  railroad  company,  for  the  death  <^  a  person  caused  by 
the  alleged  wrongful  act  of  the  company,  evidence  of  the  poverty  of  the 
widow  and  next  of  kin  of  the  deceased  is  inadmissable. 

2.  Dying  declabations. — Statements  of  the  deceased  as  to  the  manner 
in  which  he  received  his  injury,  and  the  cause  of  it,  made  after  the  injury 
was  received,  though  made  with  consdousness  of  impending  death,  are  not 
competent  evidence  in  an  action  by  the  administrator,  or  next  of  kin  for  dam- 
ages by  reason  of  his  death,  lliey  cannot  be  admitted  either  as  part  of  the  res 
gesUB,  or  as  dying  declarations. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  £.  Gary,  Judge,  presiding.     Opinion  filed  August  5, 

1880. 

Mr.  B.  C.  Cook,  for  appellant;  that  the  Statute  of  Limitations 
was  well  pleaded  to  the  amended  declaration,  cited  Connett  v, 
Chicago,  8  Chicago  Legal  News,  323;  111.  Cent.  R  R.  Co.  v. 
Cobb,  64  111.  147;  Skowhegan  Bank  v.  Cutter,  49  Me.  315; 
Woodward  v.  Ware,  37  Me.  664;  Gorman  v.  Judge,  etc.  27 
Mich.  139;  M.  C.  E.  R  Co.  v.  Judge,  etc.  35  Mich.  227; 
Woodbridge  v.  Hathaway,  45  Tex.  380;  Sanford  v.  Scott,  51 
Ala.  557;  Marble  v.  Hinds,  67  Me.  203;  Hawthorne  v.  State, 
57  Ind.  286;  Selma  R  R  Co.  v.  Lacey,  49  Ga.  106. 

The  rule  requiring  purchase  of  tickets  before  entering  the  cars 
is  a  reasonable  one:  St.  L.  A.  &T.  II.  R  R  Cq.  v.  Scu^h,  43  111. 
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176;  C.  &.  A.  R  R  Oo.  v.  Flagg,  43  111.  364;  T.  R  &  W.  R'y  Co. 
V.  Patterson,  63  111.  304;  Pullman  R  0.  Co.  v.  Reed,  75  111.  125. 

And  this  is  a  question  of  law  for  the  court:  C.  B.  &  Q.  R 
R  Co.  V.  McLallen,  84  111.  109;  111.  Cent  R  R  Co.  v.  Whit- 
temore,  43  111.  420. 

Evidence  of  poverty  of  next  of  kin  of  the  deceased  was  in- 
competent: 111.  Cent.  R  R  Co.  v.  Baches,  55  111.  379;  C.  & 
N.  W.  R  R  Co.  V.  Moronda,  12  Chicago  Legal  News,  210. 

Evidence  tending  to  show  that  the  bell  was  not  ringing  when 
the  train  started  was  inadmissible:  C.  B.  &.  Q.  R  R  Co.  v. 
Magee,  60  111.  529. 

It  was  improper  to  admit  evidence  that  other  persons  rode 
on  the  cars  without  first  procuring  tickets:  Lycoming  Fire  Ins. 
Co.  V.  Rubin,  79  111.  402. 

Statements  by  the  deceased  made  after  the  accident,  as  to 
the  manner  in  which  it  occurred  were  not  admissible:  111.  Cent. 
R  R  Co.  V.  Sutton,  42  111.  438;  Binns  v.  State,  57  Ind.  46; 
Felt  V.  Amidon,  43  Wis.  467;  Sorenson  v.  Dnndas,  42  Wis. 
643;  Lund  v.  Tyngsborough,  9  Cush.  43;  Ten  Eyck  v.  Har- 
ris, 47  111.  268;  Marshall  v.  C.  &.  G.  E.  R.  R  Co.  48  111.475; 
Middleton  v.  Middleton,  31  Iowa,  151;  Dailey  v.  K  Y.  &  K 
H.  R  R  Co.  32  Conn.  356;  1  Greenl.  Ev.  225;  Enos  v.  Tat- 
tle, 3  Conn.  250;  Sessions  v.  Little,  9  N.  H.  271;  Common- 
wealth V.  Densmore,  12  Allen  537;  Baker  v.  Griffith,  10  Bos. 
142;  Roscoe  on  Ev.  23;  Phillips  onEv.  185;  Weyrich  v. 
The  People,  89  111.  94;  Linblom  v.  Ramsey,  75  111.  246;  M. 
C.  R  R  Co.  V.  Carrow,  73  111.  348;  Jenks  v.  Burr,  56  111.  450; 
Mix  V.  Osby,  62  111.  193 ;  H.  &  B.  I.  M.  R  R  &  C.  Co.  v.  Decker, 
3  WestJnr.  517. 

Upon  the  question  ^f  contributory  negligence:  111.  Cent  R 
R  Co.  V.  Hethrington,  83  111.  510;  C.  B.  &  Q.  R  R  Oo.  v. 
Harwood,  80  111.  88;  Baldwin  v.  Killian,  63  111.  550;  C.  B.  & 
Q.  R  R  Co.  V.  Payne,  49  Bl.  499. 

Survivorship  of  widow  or  next  of  kin  is  an  essential  element 
of  the  declaration  in  such  cases:  Quincy  Coal  Co.  v.  Hood,  77 
111.  68. 

Mr.  Walter  B.  Soates,  for  appellees;  that  the  declarations 
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of  the  deceased  >vere  admiesible  as  part  of  the  res  gestcBy 
cited  1  Greenl.  Ev.  §  108;  Jewell  v.  Jewell,  1  How.  219;  In- 
surance Co.  V.  Moscly,  8  Wall.  397;  Bruwnell  v.  Pacific  K.  R. 
Co.  47  Mo.  239;  Harriman  v.  Stowe,  57  Mo.  95;  Boyden  v. 
Burke,  14  How.  575;  Newton  v.  Mut.  Ben.  Life  Ins.  Co.  2 
Dill.  164;  Hanover  R.  B.  Co.  v.  Coyle,  55  Penn.  402;  Jordan 
V.  Commonwealth,  25  Va.  948;  Monday  v.  State,  32  Q.  A.  672; 
Commonwealth  v.  Pike,  3  Cush.  181;  Fifield  v.  Richardson, 
34  Vt.  410;  Stein  v.  Railway  Co.  7  Phil.  Leg.  Gaz.  223;  Ent- 
whistle  V.  Feighner,  60  Mo.  214;  Elkius  v.  McEean,  79  Penn. 
493. 

■ 

McAlli^teb,  p.  J.  The  deceased,  Cornelius  Howard,  in 
his  life-time,  being  at  DeKalb  station,  on  a  line  of  defend  int's 
railway,  December  9,  1876,  and  being  desirous  of  proceeding 
west  on  defendant's  train  bound  in  that  direction,  undertook 
to  go  on  to  such  train  when  it  arrived  and  had  stopped,  but 
was  met  at  the  steps  of  the  car  he  had  approached  by  a  brake- 
man  belonging  to  the  train,  who  prevented  him  from  entering 
the  car  because  he  had  no  ticket,  the  former  stating  to  Howard 
that  it  was  ]}is  orders  that  passengers  must  have  tickets  and 
show  them  before  entering  the  cars,  and  referring  him  to  the 
conductor,  who  was  standing  on  the  platform  some  little  dis- 
tance away.  Before  Howard  got  an  opportunity  to  speak  to 
the  conductor,  towards  whom  he  had  gone,  the  train  started, 
and  Howard,  with  a  satchel  in  his  right  hand,  and  being  on  the 
platform  on  the  north  side  of  the  train  which  was  going  west, 
attempted  to  get  on  while  the  train  was  in  motion,  by  taking 
hold  of  the  iron  railing  at  the  side  of  the  steps  to  the  car  with 
his  left  hand,  still  having  the  satchel  in  his  right  hand. 

Ko  witness  testified  to  having  seen  any  person  push,  or  in 
any  manner  oppose  this  attempt  of  Howard  to  get  on  the 
train,  though  several  testified  to  having  seen  him  at  the  time 
apparently  struggling  to  maintain  his  hold  upon  the  railing 
with  his  left  hand,  whilst  in  his  right  he  still  clutched  the 
8at<}hel,  he  seeming  to  either  have  failed  to  gain  any  foothold 
upon  the  steps,  or  if  he  had,  to  have  lost  it.  At  all  events,  he 
lost  his  hold,  whatever  it  was,  and  fell.    His  legs  went  upon 
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the  rail,  and  were  run  over  by  some  of  the  wheels  of  the  moving 
train,  inflicting  a  severe,  and,  as  the  event  proves,  a  mortal 
injury.  He  was  removed  to  a  hotel,  where,  after  surviving 
some  two  or  three  hours,  he  died  of  the  injuries  so  received; 
and  Catharine  Howard  and  Matthew  Howard,  having  been 
duly  appointed  administrators  of  his  estate,  as  such  brought 
suit  in  the  court  below,  December  18, 1876,  against  the  appellant 
to  recover  damages  for  such  injuries.  Their  declaration,  which 
was  filed  January  26, 1877,  contains  but  one  count;  makes  no 
allusion  to  a  widow  or  next  of  kin  of  deceased,  and  claims 
damages  in  the  sum  of  fifty  thousand  dollars.  After  the  formal 
part  and  proper  inducement,  the^cause  of  action  is  thus  stated: 
^^And  the  plaintiffs  aver  that  while  the  said  Cornelius  Howard, 
now  deceased,  was  rightfully  upon  said  train  at  the  place 
aforesaid,  and  on  the  day  and  year  aforesaid,  he  was  wrong- 
fully pushed  from  said  train  by  the  servants  and  employes  of 
said  defendant,  who  had  the  management  thereof,  by  reason 
whereof  the  said  Cornelius  Howard,  now  deceased,  was  ran 
over  by  said  train  and  then  and  there  killed." 

To  this  declaration  defendant,  Feb.  5,  1877,  pleaded  not 
guilty.  But  June  27,  1879,  on  motion  of  plaintiffs,  the  court 
gave  them  leave  to  amend  their  declaration  by  making  the 
averment  that  deceased  left  a  widow  and  four  children  (nam- 
ing them),  who  were  dependent  upon  him  for  support,  and 
also  by  striking  from  the  ad  damnum^  the  word  ^^  fifty"  and 
inserting  in  lieu  thereof  "  five." 

To  the  declaration  so  amended,  the  defendant  interposed  the 
plea,  that  the  cause  of  action  therein  set  out,  did  not  accrue  at 
any  time  within  two  years  next  before  the  filing  of  such 
amended  declaration.  To  which  plaintiff  replied  that  the 
summons  in  this  cause  was  sued  out  within  two  years  after 
the  cause  of  action  accrued,  and  to  tliat  replication  defendant 
demurred  generally.  But  the  court  carrying  the  demurrer 
back,  sustained  it  to  the  plea. 

Appellant's  counsel  have  challenged  the  correctness  of  this 
ruling,  in  their  printed  argument,  but  have  not  assigned  it  for 
error.     For  that  reason  we  shall  not  pass  upon  the  question. 

On  the  trial,  the  court  permitted  the  plaintiffs,  the  defend- 
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ant  excepting  thereto,  to  give  evidence  of  the  poverty  of  the 
widow  and  next  of  kin  of  deceased.  The  case  of  111.  Cent.  R. 
B.  Co.  V.  Baches,  55  111.  879,  is  a  direct  authority  against  the 
admissibility  of  that  testimony. 

The  record  shows  that  testimony  was  given  by  plaintiffs 
tending  to  show  that  when  deceased  was  being  removed  from 
under  the  train,  he  said  that  he  should  never  forgive  the  con- 
ductor for  pushing  or  putting  him  off  the  train;  which  word 
he  used,  the  witness  could  not  positively  say.  And  the  plain- 
tiffs having  given  evidence  tending  to  show  he  was  conscious 
of  impending  death,  the  court,  against  the  objections  of  defend- 
ant, permitted  plaintiffs  to  give  evidence  of  declarations  by 
deceased  made  in  answer  to  interrogatories  of  by-standers,  at 
the  hotel  just  before  he  died,  after  the  principal  transaction 
was  closed  as  to  how  he  got  injured. 

The  declarations  were  in  substance,  that  the  conductor 
pushed  him  off  the  train,  and  that  it  was  not  the  brakeman. 
To  this  evidence  the  proper  exception  was  taken. 

The  care  which  was  taken  by  plaintiff's  counsel  in  the  court 
below,  to  lay  the  ordinary  foundation  for  the  admission  of  dying 
declarations,  by  showing  Howard's  consciousness  at  that  time 
of  impending  death,  would  seem  to  show  that  these  statements 
were  offered  in  evidence  as  dying  declarations. 

The  case  of  Marshall  v.  Great  Eastern  R  R.  Co.  48  111.  475, 
expressly  decides  that  such  evidence  as  dying  declarations  is 
inadmissible  in  any  civil  case.  Hence  counsel  for  appellees 
now  seek  to  justify  their  admission  on  the  ground  that  they 
were  part  of  the  res  gestcB.  But  we  think  the  rule  as  to  the  ad- 
mission of  declarations  which  are  contemporaneous  with,  mate- 
rial to,  and  explanatory  of,  the  principal  transaction,  as  part  of 
the  res  gestcsy  cannot  be  invoked  to  sustain  the  statements  made 
by  Howard  at  the  hotel  as  to  the  cause  of  his  injury,  without 
extending  that  rule  beyond  its  proper  limit  and  in  a  dangerous 
direction;  because  such  statements  were  made  after  the  prin- 
cipal transaction  was  past  and  closed.  They  were  statements 
of  a  past  occurrence,  and  resting  entirely  upon  the  credit  of 
the  person  making  them.  In  such  case  they  cannot  be  re- 
garded as  part  of  the  res  gestas^  but  as  mere  hearsay  evidence, 
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and  as  such  inadmissible.  Lund  v.  Inhabitants  of  Tjsboroagh, 
9  Gushing,  36;  Chapin  v.  The  Inhabitants  of  Marlborough,  9 
Gray,  244;  Lane  v.  Bryant,  lb.  245;  Detroit,  etc.  R.  R.  Co.  v. 
Van  Steinburg,  17  Mich.  107;  Binns  v.  State,  67  Ind.  46;  Lor- 
enson  v,  Dundas,  42  Wis.  642;  Felt  v.  Amidon,  43  Wis.  467; 
Frink  v.  Coe,  4  Greene  (Iowa),  568 ;  111.  Cent.  K.  R  Co.  v. 
Sutton,  42  111.  438. 

The  errors  pointed  out  being  such  as  require  the  reversal  of 
the  judgment,  we  deem  it  unnecessary  to  pass  upon  the  criti- 
cisms made  upon  the  instructions  or  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict.  The  judgment  will  be  reversed 
and  the  cause  remanded. 

Eeversed  and  remanded. 


Joseph  S.  Whitcx)mb 
Patkick  J.  Eustace  et  al. 

Mechanic*8  lien— Releases— Sub-contractors.— The  court  u  of  opin- 
ion from  a  consideration  of  the  testimony,  that  the  non-falfiUment  of  the 
contract  to  erect  the  buildings  in  question  was  occasioned  by  the  fault  and 
neglect  of  the  contractor  himself,  and  hence  he  is  not  entitled  to  a  mechanic's 
lien.  It  further  appears,  that  after  the  work  hail  progressed  for  a  time,  the 
contractor  executed  to  the  appellant  a  release  of  all  claims  for  mechanic's 
lien;  and  being  by  the  building  contract,  responsible  for  the  erection  and 
completion  of  the  buildings,  the  sub-contractors  and  material  men  took  their 
contracts  subject  to  the  fulfillment  of  his,  and  are  equally  bound  by  it*  and 
not  entitled  to  a  lien. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
S.  M.   MooBE,  Judge,    presiding.      Opinion  filed  August  5, 

1880. 

These  were  mechanic  lien  proceedings,  and  embrace  four 
cases  which  were  consolidated  and  heard  in  the  Superior  Court 
of  Cook  County,  where  a  decree  was  entered  in  favor  of  the 
several  lien  claimants  for  various  sums,  with  the  usual  order 
of  sale. 
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The  bill  of  complaint  of  Michael  F.  Eeily  sets  forth  that 
on  the  26th  day  of  April,  1876,  he  entered  into  a  contract 
with  appellant,  Joseph  S.  Whitcomb,  to  build  for  him  a  block 
of  three  dwelling  houses,  and  furnishing  all  the  materials 
therefor,  for  which  he  was  to  be  paid  $4700  in  money,  and 
a  house  and  lot  on  Walnut  street,  valued  at  $4000.  That 
he  entered  npon  the  work,  and  while  proceeding  with  the 
erection  of  the  buildings  in  strict  accordance  with  the  terms 
of  the  contract,  and  when  the  same  were  nearly  completed, 
Wliitcx)mb  ordered  him  and  his  workmen  to  stop  work,  took 
the  job  out  of  his  bands,  and  refused  to  let  him  finish  the 
buildings  ;  that  complainant  afterward  sent  men  there,  and 
offered  to  complete  the  buildings  according  to  the  plans  and 
specifications,  but  Whitcomb  drove  them  away  and  would  not 
let  them  complete  the  same.  The  bill  alleges  that  complainant 
did  extra  work  to  the  amount  of  $765,  for  which,  under  the 
provisions  of  the  contract,  he  is  also  entitled  to  a  lien. 

The  bill  further  alleges  that  by  the  provisions  of  the  contract 
when  complainant  had  done  $4000  worth  of  work  Whit- 
comb was  to  deposit  a  deed  and  abstract  of  title  to  the 
Walnut  street  house  and  lot,  in  a  bank  mutually  agreed  upon, 
and  when  the  buildings  were  finished,  the  deed  was  to  be  de- 
livered and  the  property  transferred  to  Reily,  or  in  default 
thereof  Whitcomb  was  to  pay  complainant  $4000  in  cash; 
that  complainant  went  on  and  did  said  $4000  worth  of  work 
and  called  upon  Whitcomb  to  deposit  the  deed  in  the  Third 
National  Bank,  as  the  proper  depository,  which  he  refused  to 
do,  and  thereby  became  liable  to  pay  said  $4000  in  cash  to 
complainant.  The  bill  alleges  that  Whitcomb  took  possession 
of  the  buildings  shortly  after  stopping  the  work,  and  proceeded 
to  finish  them  himself,  and  thereby  accepted  the  same;  that 
complainant  has  received  from  Whitcomb  only  the  sum  of 
$1585,  and  that  there  is  now  due  him  under  the  contract 
$6325.50  and  interest  thereon  from  July  15, 1875. 

The  answer  of  Joseph  8.  Whitcomb  to  complainant's  amen- 
ded bill  admits  the  making  of  the  contract,  and  that  complain- 
ant commenced  work  on  the  buildings,  but  alleges  that  com- 
plainant wholly  failed  to  comply  with  the  terms  of  the  contract 
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in  respect  either  to  the  character  of  the  work  or  materials  fur- 
nished, and  gives  a  list  of  many  serions  detects  in  the  materials 
used  and  the  manner  in  which  the.work  was  performed;  alleges 
that  from  time  the  architect  notified  complainant  of  the  defects 
in  the  workmanship  and  materials,  and  refused  to  give  him 
certificates  for  work  done,  for  the  reason  that  the  work  was 
not  in  accordance  with  the  contract;  alleges  that  it  was  greatly 
to  complainant's  interest  to  have  had  said  buildings  completed 
and  to  convey  the  Walnut  street  house  and  lot  to  complainant, 
which  defendant  was  ready  and  willing  at  all  times  to  do,  upon 
complainant's  complying  with  the  terms  of  liie  contract,  in 
relation  thereto  on  his  part. 

Alleges  that  complainant  about  July  1, 1875,  abandoned  the 
work,  leaving  the  buildings  in  an  incomplete  and  unfinished 
state,  and  defendant  was  compelled  to  employ  other  workmen 
to  complete  the  same  at  a  considerable  loss.  The  answer  far- 
ther alleges  that  complainant  on  the  8th  day  of  July,  1875,  by 
his  release  duly  executed  for  a  valuable  consideration,  released 
and  discharged  the  premises  from  any  and  all  mechanic's  liens 
thereon. 

The  complainants,  Binehart  &  Co.,  Kastens  and  Eustaoei 
were  sub-contractors  under  Beily.  Binehart  &  Co.  allege  that 
they  made  a  contract  with  Beily  for  the  carpenter  work,  for 
which  they  were  to  be  paid  $3800  for  labor  and  materials; 
that  not  deeming  Beily  responsible,  they  saw  appellant  who 
agreed  to  be  responsible  to  them  for  the  pay.  That  they  duly 
served  on  Beily  a  written  notice  of  their  claim,  and  that  there 
is  due  to  them  $1230. 

The  answer  of  appellant  alleges  that  he  lias  no  knowledge 
of  any  contract  between  complainants  and  Beily;  denies  that 
he  agreed  to  become  responsible  to  them  for  the  carpenter  work, 
admits  service  of  the  notice  August  19,  1875,  and  says  he  paid 
Beily  nothing  after  receipt  of  notice,  and  that  he  was  not  in- 
debted to  him  on  the  building  contract 

The  complainant,  Kastens,  alleges  the  making  of  a  contract 
with  Beily  for  the  brick  work;  that  he  furnished  the  brick  and 
gave  notice  to  appellant  of  his  claim;  and  avers  that  there  is 
due  to  him  therefor  $180. 
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The  answer  of  appellant  admits  the  receipt  of  the  notice,  but 
denies  knowledge  of  any  contract  between  complainant  and 
Beily,  and  alleges  that  he  paid  nothing  to  Beily  after  the  re- 
ceipt of  the  notice,  and  that  nothing  was  due  to  Beily  on  the 
building  contract. 

The  bill  and  answer  in  the  Eustace  case  are  substantially  the 
same  as  in  Kastens,  except  that  the  claim  is  for  roofing,  and 
tlie  amount  $65. 

The  cases  being  consolidated,  were  referred  to  Benjamin  D. 
Magruder,  Esquire,  master  in  chancery,  to  take  proofs  and  re- 
port upon  the  issues  of  law  and  faet  involved  therein.  He  re- 
ported that  the  testimony  showed  it  was  Eeily's  fault  that  he 
did  not  finish  the  work  in  accordance  with  the  contract,  and 
was  stopped  before  being  completed  by  him;  and  that  he  is  Of 
the  opinion  that  Beily  is  not  entitled  to  any  lien  upon  the  build- 
ings, and  that  the  prayer  of  his  petition  and  the  relief  sought 
by  the  other  petitioners  should  be  denied. 

Upon  exceptions  to  this  report,  it  was  disapproved  by  the 
court,  the  chancellor  finding  that  appellant  had  failed  to  per- 
form his  part  of  the  contract,  and  that  such  failure  was  a  suf- 
ficient excuse  for,  and  the  cause  of  the  failure  on  the  part  of 
Beilly  in  performing  in  full  his  part  of  the  contract;  and  there- 
upon the  case  was  re-referred  to  the  same  master  with  instruc- 
tions to  find  and  report  to  the  court  how  much  the  work  done, 
and  materials  furnished  by  Beily  and  those  under  him  were 
reasonably  worth,  according  to  the  original  contract  price  there- 
for, and  to  find  and  report  how  much  the  work  done  or  ma- 
terials furnished  by  each  of  the  sub-contractors  were  reason- 
ably worth,  and  how  much  it  was  worth  to  complete  the  build- 
ings according  to  the  plans  and  specifications  over  and  above 
the  amount  of  the  labor  done,  and  materials  furnished  by 
Beily  and  those  under  him. 

Upon  the  coming  in  of  the  master's  second  report  and  a 
final  hearing  of  the  cause,  the  court  decreed  that  the  complain- 
ants were  entitled  to  liens,  respectively,  as  follows:  Michael 
F.  Beily,  $2940;  Binehart  &  Co.,  $1230;  Louis  Kastens, 
$180;  Patrick  J.  Eustace,  $65,  with  usual  order  of  sale 
in  case  of  non-payment  of  the  several  amounts  so  found  to  be 
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due.     Whitcomb  brings  the  case  to  this  court  \>j  appeal,  and 
assigns  various  errors  as  grounds  for  reversal. 

Messrs.  Aveby  &  Comstoce,  Mr.  F.  A  Mitcheli/  and  Mr.  L 
E.  DeWolf,  for  appellant;  generally  against  the  right  to  a  re- 
covery by  reason  of  the  defective  performance  of  the  contract, 
cited  Mehrle  v.  Dunne,  75  IlL  239;  Phillips  on  Mechanics' 
Liens,  §134. 

The  release  need  not  be  under  seal:  Wentz  y.  DeHaven,  1 
Serg.  &  E.  312;  Benjamin  v.  McConnell,  4  Gilm.  536;  White 
V.  Walker,  81  111.  422;  IlL  Cent  R  R  Co.  v.  Band,  37  111. 
484. 

There  was  a  sufficient  consideration  for  the  release:  Jackson 
V.  Alexander,  3  Johns.  434;  3  Washburn  on  Ileal  Prop.  322; 
Strong  V.  Dean,  55  Barb.  337;  Benjamin  v.  McConnell,  4  Gi.m. 
536;  1  Parsons  on  Contracts,  357;  Chitty  on  Contracts,  7; 
Selwyn's  Nisi  Prins,  39;  McKinly  v.  Watkins,  13  111.  140;  1 
Smith's  Lead.  Cas.  465. 

The  effect  to  be  given  to  a  release  must  be  determined  by  the 
circumstances  of  each  case:  Pliillips  on  Mechanics' Liens,  390; 
Mines  V.  Macon,  3  Kelley,  333. 

A  release  as  to  one  of  the  parties  is  a  release  as  to  all:  Wann 
V.  McNulty,  2  Gilm.  355;  Hall  v.  Rochester,  3  Cow.  374;  Ben- 
jamin V.  McConnell,  4  Gilm.  536. 

The  release  should  be  construed  most  strongly  against  the 
releasor:  Jackson  v.  Stackhouse,  1  Cow.  122. 

Mr.  A.  B.  Jenks,  Mr.  James  L.  Allen  and  Mr.  Arnold 
Tbipp,  for  appellees;  that  waiver  is  a  question  of  intent,  cited 
Phillips  on  Mechanics'  Liens,  §273. 

Without  a  consideration,  the  release  is  void:  Jackson  v. 
Stackhouse,  1  Cow.  122;  Crawford  v.  Milspaugh,  13  Jobns.  87; 
Chitty  on  Contracts,  855. 

Going  to  trial  without  a  formal  issue,  it  will  be  considered 
as  waived:  Corbus  v.  Teed,  69  111.  209;  James  v.  Conway,  5 
Gilm.  227;  Stark  v.  Hellebut,  19  111.  344;  Marple  v.  Scott,  41 
111.  50. 

WiLFON,  J.    An  examination  of  the  evidence  has  satisfied 
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118  that  the  court  below  erred  in  snstaiQing  the  exceptions  to 
the  master's  first  report,  and  in  subsequently  entering  a  decree 
for  the  complainant. 

We  shall  not  undertake  to  go  over  the  evidence  in  detail, 
which  is  very  voluminous  and  more  or  less  conflicting,  but  we 
think  it  sufSciently  appears  from  the  entire  proofs  that  appellee 
Beily  failed  to  perform  his  part  of  the  contract,  and  that  such 
failnre  was  not  caused  by  the  fault  of  appellant;  and  we  are  fur*- 
ther  of  the  opinion  that  the  liens  in  favor  of  JEleily  and  Binehart 
&  Co.,  if  any  existed,  were  waived  by  their  respective  releases. 

It  is  not  claimed  by  Beily  that  he  completed  the  buildings, 
but  he  alleges  various  acts  and  omissions  on  the  part  of  appel- 
lant, by  way  of  excuse  for  the  non-fulfillment  of  his  contract, 
and  among  others  that  appellant  failed  to  make  payments  as 
stipulated  by  the  contract,  whereby  he  was  embarrassed  and 
delayed  in  the  prosecution  of  the  work  for  the  want  of  means; 
that  the  architect  wrongfully  refused  to  give  certificates  for 
work  done;  that  appellant  refused  to  deposit  a  deed  and  ab- 
stracts for  the  Walnut  street  house  and  lot,  as  required  by 
the  contract;  and  finally,  that  appellant,  in  the  absence  of 
Beily,  drove  off  his  workmen  and  refused  to  allow  them  to 
complete  the  buildings. 

We  do  not  think  these  alleged  excuses  are  sustained  by  th6 
proofs;  and  such  was  the  conclusion  reached  by  the  master, 
after  an  elaborate  and  manifestly  careful  consideration  of  the 
case.  We  look  into  the  record  in  vain  for  a  motive  that  should 
have  prompted  appellant  without  cause  to  break  off  a  contract 
which  apparently  was  beneficial  to  him,  and  which,  it  must  be 
supposed,  he  would  naturally  wish  to  have  carried  out.  He 
had  borrowed  $5000,  which,  added  to  the  $4000  allowed  for 
the  Walnut  street  property,  placed  him  in  funds  to  complete 
the  buildings.  His  interest  was  to  be  subserved  by  their 
speedy  completion  in  order  to  obtain  the  benefit  of  the  rental 
to  be  derived  from  them.  Under  these  circumstances  he  would 
not  be  likely  to  put  an  end  to  the  contract,  either  by  refusing 
payments  or  intentionally  doing  anything  violative  of  the 
terms  whereby  the  other  party  might  claim  to  be  released,  nor 
do  we  think  he  has  done  sa 
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The  agreement  was  in  the  usual  form  of  building  contracts 
by  the  terms  of  which  the  architect  was  made  the  superintend- 
ent of  construction,  and  umpire  as  to  any  and  all  disputed 
matters  growing  out  of  its  execution,  and  his  decision  in  rela- 
tion thereto  was  to  be  final.  Appellant  was  required  to  make 
payments  only  upon  his  certificates.  It  appears  by  the  proofs 
that  all  the  certificates  issued  by  the  arch  itect  were  paid,  asd 
appellant  had  made  provision  for  payments  of  all  others  as 
fast  as  the  work  progressed.  He  had  deposited  the  funds  for 
that  purpose  with  the  Mortgage  Company,  and  the  money  was 
made  a  pledge  in  the  hands  of  Hale,  acting  for  the  company, 
for  the  specific  purpose  of  erecting  the  buildings  in  question, 
and  was  held  and  used  solely  for  that  purpose. 

Hale  says:  "  We  didn't  pay  any  of  the  loan  to  Whitcomb. 
We  agreed  to  pay  this  out,  as  the  buildings  progressed.  We 
paid  Eeily  whenever  he  brought  the  proper  certificates  horn 
the  architect." 

It  is  thus  evident  that  the  delays  and  ultimate  stopping  of 
the  work  was  the  result  of  some  other  cause  than  the  alleged 
failure  of  appellant  to  make  the  stimulated  payments. 

The  proof  shows  that  before  the  work  stopped,  und  indeed 
from  an  early  period  in  its  progress,  frequent  complsintswere 
made  by  Clifford,  the  architect,  as  well  as  by  appellant,  in  re- 
lation to  the  character  of  the  work,  and  the  materials  used  in 
the  construction  of  the  building. 

Clifibrd  repeatedly  notified  Beily  that  he  was  not  doing  the 
work  according  to  the  contract,  and  admonished  him  not  to 
disregard  the  specifications,  either  in  respect  to  the  materials 
used,  or  the  character  of  the  workmanship.  On  several  occa- 
sions he  served  written  notices  on  Keily,  calling  his  attention 
to  specific  violations  of  the  contract,  both  as  to  workmanship 
and  materials,  and  notifying  him  that  the  same  was  not  satis- 
factory, and  would  not  be  accepted.  It  also  appears  that  Eeily 
was  absent  more  or  less  of  the  time,  engaged  on  other  jobs 
and  that  the  work  was  not  making  satisfactory  progress. 

The  delays  occasioned  b}'^  controversies  in  relation  to  the 
character  of  the  workmanship  and  the  materials  used  in  the 
construction  of  the  buildings,  as  a. natural  consequence  oeca- 
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Bioned  more  or  less  delay  in  the  obtaining  by  Reily  of  the  ar- 
chitects' certificates  for  work  done,  and  consequent  delay  in  the 
receipt  of  his  pay,  but  whatever  delay  there  was,  was  not  at- 
tributable, 80  far  as  the  evidence  discloses,  to  tlie  fault  of 
appellant,  and  it  seems  to  be  fairly  inferable  from  all  the  proofs 
in  the  case,  that  appellant  became  justly  apprehensive  that  his 
block  of  buildings  when  completed  would  be  of  inferior  qual- 
ity, and  not  such  as  he  was  entitled  to  under  the  contract. 

On  August  11, 1875,  Clifford  served  on  Keily  the  following 
notice: 

"Michael  F.  Beilt — 8w:  By  virtue  of  the  power  vested  in 
me  as  architect  and  superintendent  of  J.  S.  Whitcomb's  build- 
ings, I  hereby  notify  you  that  in  common  with  your  other  devia- 
tions from  the  contract  and  accompanying  plans  and  specifica- 
tions you  have  repeatedly  refused  or  failed  to  comply  with  the  re- 
quirements of  the  written  notifications  given  you  by  me,  copies 
of  which  I  have  in  my  possession;  and  in  spite  of  the  most 
distinct  protestation  against  such  a  disregard  for  the  interests 
of  the  said  Whitcomb,  you  have  built  a  portion  of  the  front 
wall  of  his  buildings,  8  inches  thick  instead  of  12  inches;  that 
you  have  built  the  rear,. sides  and  party  walls  of  imperfectly 
burned  red  brick  instead  of  hard  burned  gray  brick,  as  the  spec- 
ifications called  for;  and  that  the  said  common  red  brick- work 
contains  latent  defects  peculiar  to  the  brick  which  developed 
themselves  by  exposure  to  the  weather;  that  the  ruble  stone 
foundation  walls  are  not  of  the  dimensions  indicated  by  section 
or  elevation,  to  which  circumstance  the  cracks  and  splits  in 
parts  of  defective  walls  owe  their  origin.    That  by  reason  of 
your  concealment  of  the  plans  and  specifications  for  upwards 
of  three  weeks,  there  was  no  possibility  of  ascertaining  the 
exact  dimensions  of  said  foundations.    ♦    «    *    That  in  the  ab- 
sence of  any  other  objection  to  the  imperfections  of  your  work, 
the  roof  of  the  said  Whitcomb  buildings  is  of  an  inferior  qual- 
ity, and  not  in  comformity  with  the  requirements  of  the  plans 
and  specifications,  which  call  for  a  roof  worth  $5  per  square, 
and  guaranteed  for  five  years.    That,  inasmuch  as  you  laid  the 
curb-walls  on  the  top  o'f  the  ground  instead  of  a  trench  of 
suitable  dimensions,  in  accordance  with  the  plans  and  specifi- 
cations, the  contract  entered  into  between  yourself  and  the 
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said  J.  S.  Wliitcoinb  was  forfeited  by  you  May  8,  1875.  That 
in  the  face  of  these  formidable  considerations  and  your  previ- 
ous and  subsequent  deviations  from  the  contract,  you  have 
waived  all  rights  in  the  premises,  owing  to  the  inferiorlly  of 
the  matei*ial8  no  less  than  the  unworkmanlike  condition  of  the 
buildings,  which  are  unsatisfactory  and  will  not  be  accepted 
by  me  as  architect  and  superintendent  of  the  said  J.  S.  Whit- 
comb's  buildings." 

"  John  Olitfobd." 

Without  stopping  to  consider  the  question  as  to  the  con- 
clusiveness of  the  architect's  decision,  we  are  of  the  opinion, 
from  the  proofs  in  the  case,  taken  as  a  whole,  that  Reily  failed 
in  several  essential  particulars  to  fulfill  the  contract — and  even 
if  it  be  conceded  that  appellant  took  the  job  out  of  Belly's  hands 
and  refused  to  allow  his  workmen  to  finish  the  buildings,  we 
think  he  was  justified  in  so  doing. 

Appellant  denies  that  he  stopped  the  work,  and  insists,  on 
the  contrary,  that  he  was  anxious  to  have  Beily  go  on  and  com- 
plete the  buildings,  in  accordance  with  the  terms  and  specifi- 
cations of  the  contract;  and  there  is  much  evidence  in  the 
record  tending  to  support  this  position,  evidence  of  requests 
from  botli  appellant  and  Hale  that  Keily  would  proceed  and 
finish  the  work,  and  that  the  latter  repeatedly  refused  to  do  so, 
on  the  ground  that  he  was  not  able  to  go  on;  that  the  times 
were  hard  and  he  hadn't  money  enough  to  proceed  any  ht- 
ther. 

These  requests  and  refusals  are  testified  to  by  several  wit- 
nesses— among  them  the  architect  and  Hale,  who  urged  Seily 
to  take  the  Walnut  street  property,  being  anxions  to  have  the 
buildings  completed  in  order  to  add  to  the  security  of  the 
Mortgage  Company's  loan,  and  if  they  may  be  considered  as 
proven,  it  would  seem  to  be  a  fair  inference  that  Reily  found 
he  had  agreed  to  take  too  large  a  proportion  of  his  pay  in  real 
estate,  leaving  him  without  sufficient  means  to  carry  on  this 
and  other  jobs  which  he  had  on  hand,  and  so  he  condnded  to 
abandon  this  one. 

In  respect  to  the  releases,  the  evidence  shows  that  the  last 
payment  made  to  Reily  himself  was  made  June  8,  1875.    The 
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amount  of  this  payment  was  $300,  and  it  was  made,  as  all 
previous  ones  had  been,  by  Hale's  checks.  At  the  time  of  re- 
ceiving this  check,  he  gave  to  Hale  a  release  in  the  following 
words:  "  For  value  received  of  Daniel  H.  Hale  &  Co.,  I  here- 
by release  the  three  brick  buildings  in  Walton  place,  situated 
on  lot  four,  block  13,  in  Kinzie's  subdivision,  in  the  Canal 
Trustees'  subdivision  of  the  fractional  half  of  piece  of  section 
three,  town  39,  north  of  range  14,  east  of  the  third  principal 
meridian,  from  all  liens,  claims  and  demands  for  work  and 
labor,  and  for  all  the  materials  mentioned  below  and  used  in 
said  bnildings,  and  which  were  furnished  by  us." 

«  M.  F.  Reily." 

The  release  was  not  under  seal,  and  it  is  insisted  by  appellee 
that  tnere  was  no  consideration  for  the  release,  because  Eeily 
was  only  receiving  from  Hale  what  he  was  entitled  to  for 
work  done  under  the  contract.  It  is  a  familiar  principle  that 
the  settlement  or  compromise  of  disputed  claims,  no  matter 
where  the  right  turns  out  to  be,  is  a  sufficient  consideration 
for  an  agreement,  and  mutual  promises  made  at  the  same  time 
are  reciprocal  considerations,  and  will  support  each  other. 
McKinley  v.  Watkins,  13  Ills.  140. 

The  evidence  shows  that  prior  to  and  at  the  time  of  the  mak- 
ing of  the  release,  there  existed  a  controversy  between  the 
parties  about  the  way  in  which  the  buildings  were  being  con* 
structed.  Appellant  was  protesting  that  the  work  was  not 
being  done  according  to  the  contract,  and  was  not  being 
pushed  forward  as  it  should  be:  the  architect  was  notifying 
Beily  t^at  the  work  was  unsatisfactory  and  would  not  be  ac- 
cepted. Hale  says,  ^^  He  came  to  me  for  money,  and  I  told 
him  the  way  the  building  was  going  was  very  unsatisfactory 
to  us;  we  would  not  pay  over  any  more  money  unless  we 
were  satisfied  they  were  going  to  be  finished,  and  we  wer  j 
guaranteed  against  mechanics'  liens.  *  *  "^^  I  paid  him 
the  money,  provided  he  would  sign  the  waiver  of  mechanics' 
lien,  which  I  would  not  do  unless  he  did  that,  for  the  reason 
that  he  had  troubled  me  a  good  deal  before,  when  I  had  loaned 
some  money  previously.  We  had  a  good  many  talks  on  the 
subject,  and  I  finally  told  him  if  he  would  sign  a  waiver  of 
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mechanics'  lien  I  would  pay  him  the  monej  from  time  to 
time,  as  the  work  progressed,  and  he  did  so." 

A  few  days  later,  on  the  12th  day  of  Jane,  Binehart  &  Co., 
the  carpenters,  ex  cated  a  like  release  upon  being  paid  $240, 
and  subsequently  they  were  paid  other  sums  in  pursuance  of 
Hale's  promise  to  do  so  at  the  time  of  the  execution  of  the 
Eeily  release. 

In  paying  out  this  money  and  taking  the  releases  Hale  was 
the  agent  of  appellant.  It  was  appellant's  money,  borrowed 
of  the  Mortgage  Company  upon  the  security  of  the  property 
being  improved,  and  while  the  company  was  equally  interested 
with  appellant  in  seeing  that  the  title  to  the  property  was  kept 
clear  of  liens,  the  release  inured  none  the  less  to  the  benefit  of 
appellant 

It  is  insisted  that  appellant  refused  or  failed  to  deposit  a  deed 
and  abstract  of  title  to  the  Walnut  street  house  and  lot,  as  re- 
quired by  the  terms  of  the  contract.  This  claim  is  wholly 
unsupported  by  the  proof;  on  the  contrary,  the  evidence  abund- 
antly shows  that  appellant  was  always  ready  to  comply  with 
the  provision  of  tlie  contract  in  that  regard,  as  soon  as  Keily 
should  have  fulfilled  the  prescribed  condition  that  entitled  him 
to  such  deposit. 

Many  other  points  were  raised  by  counsel,  which,  in  the 
views  we  have  taken  of  the  case,  it  becomes  unnecessary  to 
consider.  If  Keily  has  not  fulfilled  his  contract,  and  was  not 
prevented  from  doing  so  by  the  fault  of  appellant,  and  so  is 
not  entitled  to  a  lien,  neither  can  his  sub-contractors  recover. 
By  the  building  contract  Keily  was  responsible  for  the  erec- 
tion and  completion  of  the  buildings  at  the  time  and  in  the 
manner  required  by  it;  and  the  sub-contractors  and  material 
men,  having  full  knowledge  of  the  contract,  took  their  con- 
tracts of  Keily,  subject  to  the  fulfillment  of  his,  and  are 
equally  bound  by  it.     Pliillips  on  Mech's  Liens,  155. 

For  the  reasons  hereinabove  set  forth,  the  decree  of  the 
court  below  is  reversed,  and  the  cause  remanded. 

Ke versed  and  remanded. 
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V. 

Catharine  E.  Keohane. 

MoRTGAGiB— Assignment  should  bb  regobdbd. — ^The  regristry  laws  of 
this  State  contemplate  the  recording  of  assitrnments  of  mortgages  as  well  as 
other  instraments  relating  to  real  estate,  and  if  an  assignee  of  a  mortgage 
would  protect  himself  against  subsequent  mortgagees  and  purchasers,  he 
should  have  his  assignment  placed  upon  record. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
S.  M.  MooBE,  Judge,  presiding.    Opinion  filed  August  5, 1880. 

Mr.  NoBHAN  C.  Perkins,  Mr.  Samuel  Appleton  and  Mr.  A. 
H.  Yeeder,  for  appellants;  that  appellants  had  no  notice, 
actual  or  constructive,  of  appellee's  rights,  and  are  entitled  to 
protection,  cited  Turpin  v.  Ogle,  4  Bradwell,  611;  Brown  v. 
Welsh,  18  111.  343;  Gregory  v.  Savage,  38  Conn.  250;  Bank 
V.  Anderson,  14  Ind.  544. 

An  assignment  of  a  mortgage  should  be  recorded:  Rev.  Stat 
1874,  Chap.  30,  §  28;  Chap.  95,  §§  8,  9,  10;  Turpin  v.  Ogle,  4 
Bradwell,  611;  Gregory  v.  Savage,  32  Conn.  262;  Bank  v. 
French,  17  Conn.  129;  Orvis  v.  Xewell,  17  Conn.  97;  Baldwin 
V.  Norton,  2  Conn.  161 ;  Edgerton  v.  Young,  43  111.  464;  Bailqr 
v.Myrich,  60  Me.  180;  Clark  v.  Jenkins,  6  Pick.  280;  Pierce 
V.  Odlin,  27  Me.  341 ;  Henderson  v.  Pilgrim,  22  Tex.  464. 

When  one  of  two  innocent  persons  mustsufier  by  the  wrong- 
ful act  of  a  third  person,  it  must  be  the  one  who  placed  it  in 
the  power  of  such  third  person  to  do  the  wrong:  Turpin  v.  Ogle, 
4  Bradwell,  611 ;  McClure  v.  Bums,  16  Iowa,  591 ;  Swanuell  v. 
Watson,  71  III.  456. 

An  instrument  under  seal  though  in  the  form  of  a  negotiable 
note  is  not  negotiable:  1  Am.  Lead.  Cas.  323;  Story  on  Prom. 
Notes,  §  55;  Clark  v.  Farm.  Man.  Co.  15  Wend.  256;  U.  S.  v. 
Bank  of  U.  S.  5  How.  397. 

Keohane's  title  to  the  mortgage  security  was  purely  equita- 
ble, and  must  be  decided  on  equitable  grounds:  Olds  v.  Cum- 
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mings,  31  111.  189;  Walker  v.  Dement,  42  III  272;  Thompson 
V,  Shoemaker,  68  111.  266. 

Payments  to  the  morfgagee  after  aseignment,  without  notice 
of  assignment,  must  be  allowed:  James  v.  Morey,  2  Cow. 
287;  Mitchell  v.  Burnhara,  44  Me.  803;  Banks  v.  Anderson, 
14  Iowa,  545;  Turpin  v.  Ogle,  4  Bradwell,  611. 

The  assignee  of  a  mortgage  must  give  notice  of  assignment 
if  he  would  protect  himself  against  horva  fide  payments  to 
the  assignor:  Keed  v.  Marble,  10  Paige,  413;  Van  Knren  v. 
Corkins,  6  Thomp.  356. 

It  is  immaterial  that  the  notes  had  not  matured  at  the  time 
of  release:  Gregory  v.  Savage,  32  Conn.  250;  Turpin  v.  Ogle, 
4  Bradwell,  611. 

Although  a  mortgage  may  be  revived  after  improper  can- 
cellation, it  cannot  be  done  against  the  intervening  rights  of 
third  parties :  Fasset  v.  Smith,  23  N.  Y.  262 ;  Parsons  v.  Wells, 
19  Mass.  419. 

Implied  notice  which  imposes  the  duty  of  further  inquiry 
must  be  clear  and  undoubted:  1  Story's  Eq.  Jur.  §  399; 
Peters  v.  Goodrich,  8  Conn.  160;  Jackson  v.  Van  Valken- 
burgh.  8  Cow.  260. 

The  acts  of  a  general  agent  to  transact  business  of  a  particu- 
lar kind  will  bind  his  principal  within  the  scope  of  his  author- 
ity, although  he  may  act  contrary  to  private  instructions:  TJ. 
S.  Life  Ins.  Co.  v.  Advance  Co.  80  111.  549;  Harris  v.  Simmer- 
man,  81  111.  413;  Noble  v.  Nugent,  89  111.  522. 

Messrs.  Gardnbb  &  Sohuyleb,  for  appellee;  that  the  refer- 
ence in  the  note  to  the  mortgage  was  mere  surplusage  and 
did  not  affect  the  terms  of  the  instrument,  cited  Archer  v. 
Claflin,  31  III.  307;  Nickerson  v.  Sheldon,  33  111.  372. 

Payment  of  a  negotiable  promissory  note  to  one  not  in  pos- 
session of  it  and  who  has  no  authority  to  receive  payment, 
is  no  discharge  of  the  note:  Wheeler  v.  Guild,  20  Pick.  545; 
Baxter  V.  Little,  6  Met.  7;  Davis  v.  Miller,  14  Gratt.  1;  Coff- 
man  v.  Bank  of  Kentucky,  41  Miss.  212;  Elgin  v.  Hill,  27  CaL 
873. 

A  person  making  payment  without  requiring  production  of 
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the  note,  does  so  at  his  peril:  Mayo  v.  Moore,  28  111.  428;  Gos- 
ling V.  GriflSn,  8  Chicago  Legal  News,  211. 

When  a  mortgage  secures  a  note,  and  the  latter  is  assigned 
before  maturity,  payment  to  the  payee  is  not  good:  Eeeves  v. 
Scully,  Walkers  Oh.  248;  Button  v.  Ives,  5  Mich.  615;  Jones 
V.  Smith,  22  Mich.  360;  Bank  v.  Anderson,  14  Iowa,  544; 
McClure  v.  Burris  16  Iowa,  591 ;  Roberts  v.  Halsted,  9  Pa. 
St.  32. 

Though  an  agent  have  authority  to  receive  payment  of  an 
obligation,  this  does  not  authorize  him  to  receive  it  before  It  is 
due:  Campbell  v.  Hassell,  1  Starkie,  185;  Parnther  v.  Gaitskill, 
13  East.  432;  Fellows  v.  Northrup,  39  K  T.  117;  Doubleday 
V.  Kress,  50  N.  Y.  410;  Smith  v.  Kidd,  68  N.  T.  130;  Wheeler 
v.  Guild,  20  Pick.  545;  Thompson  v.  Elliott,  73  111.  221. 

Wilson,  J.  This  case  is  similar  in  its  facts,  and  not  distin- 
guishable in  principle  from  that  of  Turpin  v.  Ogle,  decided  by 
this  court  at  its  May  term,  1879,  and  reported  in  4th  Brad  well, 
611.  There  Eben  F.  Eunyan  in  August,  1874,  being  the 
payee  and  holder  of  certain  promissory  notes  of  one  Heman 
R.  Allen,  dated  July  1,  1874,  payable  in  one,  two  and  three 
years  after  date,  secured  upon  real  estate  in  Cook  county  by 
mortgage  of  even  date  with  said  notes,  and  duly  recorded,  in- 
dorsed the  notes  for  value,  and  delivered  them,  with  the  mort- 
gage, to  Ogle.  In  the  spring  of  1876  Runyan  procured  from 
Allen,  the  mortgagor,  a  conveyance  to  himself  of  the  equity  of 
redemption,  and  thereuj)on  before  the  notes  were  due,  and 
without  the  knowledge  of  Ogle,  upon  the  strength  of  his  appar- 
ent title,  which  he  made  perfect  of  record  by  releasing  the 
mortgage,  obtained  a  loan  from  the  Fidelity  Savings  Bank  (of 
which  Turpin  became  receiver)  and  executed  a  trust  deed  to 
Tripp  to  secure  the  same.  ,The  mortgage  from  Allen  to  Run- 
yan  was  recorded  August  1,  1874;  the  deed  from  Allen  to 
Runyan,  June  19,  1875;  the  release  by  Runyan,  July  2,  1875, 
and  the  trust  deed  to  Tripp  at  the  same  time.  The  trust  deed 
bore  date  the  day  before  that  of  the  release,  which  was  June 
19th,  but  both,  as  also  the  deed  from  Allen  to  Runyan,  were 
filed  for  record  on  the  19th,  and  in  the  order  above  stated* 
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.  Upon  a  bill  to  foreclose,  brought  by  Ogle  as  the  equitable 
assignee  of  the  mortgage,  and  praying  that  the  trust  deed  to 
Tripp  be  postponed  to  his  lien  as  such  assignee,  the  question 
arose  as  to  who  had  the  prior  equity,  Ogle  or  the  Bank.  This 
court  held  that  the  bank  being  a  mortgagee  for  a  loan  of  money 
made  upon  the  faith  of  the  record  showing  a  good  title  in 
Bunyan,  and  without  actual  notice  of  the  assignment  of  the 
Allen  mortgage  to  Ogle,  was  entitled  to  protection,  and  had 
the  prior  equity;  that  the  Registry  laws  of  this  state  contem- 
plate the  recording  of  assignments  of  mortgages  as  well  as 
other  instruments  relating  to  real  estate;  and  that  if  the  as- 
signee of  a  mortgage  would  protect  himself  against  subsequent 
mortgagees  and  purchasers  without  actual  notice  of  the  assign- 
ment, he  must  cause  the  same  to  be  recorded. 

In  the  present  case,  appellant  Peter  Sullivan  borrowed  of 
Bimyan  $2,000,  Marcli  12,  1869,  for  five  years,  with  interest  at 
ten  per  cent,  per  annum,  giving  his  notes  for  principal  and  in- 
terest payable  to  Eunyan,  and  executed  a  mortgage  to  secure 
the  same,  which  was  duly  recorded.  Shortly  afterwards,  Cath- 
arine Keohane  having  placed  some  money  in  Bunyan's  hands 
to  be  loaned  for  her,  received  from  him  the  notes,  indorsed  by 
him,  and  the  mortgage,  Bunyan  telling  her  he  had  invested 
$2,000  for  her  in  that  way.  From  time  to  time,  as  the  interest 
notes  matured,  appellee  called  at  Bunyan's  oflSce  and  received 
from  him  the  amount  due.  About  a  year  after  the  principal 
note  matured,  appellee  looked  up  Sullivan,whom  she  had  never 
before  seen,  and  was  informed  by  him  that  he  had  paid  the 
note  to  Bunyan  five  years  before.  About  this  time  Bunyan 
having  become  involved  in  many  questionable  transactions, 
fled  the  State. 

Meanwhile,  Sullivan,  in  July,  1870,  borrowed  of  appellant 
Smith  $3,000,  to  secure  which  he  executed  a  trust  deed  upon  a 
part  of  the  premises  covered  by  the  mortgage  to  Bunyan,  and 
out  of  the  sum  thus  borrowed,  he  paid  $2,000  to  Bunyan,  who 
executed  a  release  of  the  mortgage.  The  release  was  dated 
July  28,  and  filed  for  record  July  29,  1870.  The  trust  deed 
from  Sullivan  to  Smith  was  dated  July  20,  1870,  and  was  filed 
for  record  July  29,  1870. 
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It  will  thus  be  seen  that  the  present  case  in  its  essential 
features  is  entirely  similar  to  that  of  Turpin  v.  Ogle.  The 
elaborate  opinion  Of  Mr.  Justice  Pleasants  in  that  case  covers 
all  the  material  qaestions  arising  on  the  present  record.  As, 
after  a  careful  review  of  the  authorities  thei*e  cited,  we  see  no 
reason  for  dissenting  from  the  views  therein  expressed,  it 
becomes  unnecessary  in  the  present  case  to  do  little  more  than 
announce  the  conclusions  we  have  reached.  There,  as  here, 
there  was  no  assignment  in  writing  of  the  first  mortgage,  and 
consequently  nothing  on  the  record  indicating  its  transfer. 
There,  as  here,  the  title  to  the  property  offered  as  security  was 
apparently  perfect  in  the  mortgagor;  and  there,  as  here,  the 
money  was  loaned  upon  the  faith  of  the  title  as  shown  by  the 
record.  The  only  difference  between  the  two  cases  is  that  in 
the  Tiirpin  case  Kunyan  took  from  the  mortgagor  a  conveyance 
to  himself  of  the  equity  of  redemption,  and  then  having  re- 
leased the  mortgage,  executed  his  own  trust  deed  to  secure  the 
subsequent  loan,  while  in  the  present  case  he  released  the 
mortgage,  and  Sullivan,  the  mortgagor,  then  having,  as  he 
supposed,  an  unincumbered  title,  made  a  new  loan  of  Smith 
and  executed  the  trust  deed  in  question.  Sut  that  circum- 
stance in  no  way  affects  the  principle  involved. 

Our  statutes  provide  for  the  acknowledgment  and  record- 
ing of  deeds,  mortgages,  conveyances,  releases,  powers  of  attor- 
ney or  other  writings  of  or  relating  to  the  sale,  conveyance 
or  other  disposition  of  real  estate,  or  other  interest  therein, 
whereby  the  rights  of  any  person  may  be  affected  in  law  or 
equity;  they  declare  that  they  shall  take  effect  and  be  in  force 
from  and  after  the  time  of  filing  the  same  for  record,  and  not 
before,  as  to  all  creditors  and  subsequent  purchasers,  and  shall 
be  adjudged  void  as  to  all  such  creditors  and  subsequent  pur- 
chasers without  notice,  until  the  same  shall  be  filed  for  record. 
In  the  language  of  Justice  Pleasants:  "  Their  evident  policy  is 
to  facilitate  the  disposition  of  real  estate,  and  at  the  same  time 
to  guard  the  rights  of  innocent  purchasers,  to  give  security  to 
titles  by  preventing  litigation  which  might  otherwise  arise  out 
of  fraud,  accident,  diificulty  of  proof  or  secret  equities;  and 
this  is  accomplished  just  in  proportion  to  the  completeness  of 
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the  exhibition  required  to  be  made  npon  the  public  records  of 
interests  affecting  tlie  title — and  of  their  transfer  equally  as  of 
their  creation — of  the  persons  in  whom  they  are  vested,  as  well 
as  of  what  they  are.  ^ow  without  undertaking  to  define  pre- 
cisely the  interest  or  estate  of  a  mortgagee  before  entry  or  con- 
dition broken,  it  is  enough  to  say  that  in  popular  understand- 
ing and  technical  meaning,  it  is  an  interest  in  land  affecting 
the  title,  no  less  in  the  hands  of  an  assignee  than  of  the  mort- 
gagee, and  is  as  much  considered  in  contemplation  of  a  pur- 
chase or  loan  as  is  the  title  of  the  mortgagor.  Manifestly, 
then,  it  is  against  the  policy  of  the  statute  to  allow  the  same 
interest  under  the  same  instrument  to  be  held  by  a  secret  assign- 
ment, so  as  to  prevail  against  the  recorded  release  of  the 
assignor,  and  take  the  property  from  an  innocent  purchaser 
upon  the  faith  of  the  record." 

It  is  insisted,  however,  by  appellee,  that  the  circumstances 
attending  the  making  of  the  loan  by  Smith  were  such  as  to 
excite  suspicion,  and  to  put  the  latter  upon  inquiiy  as  to  ap- 
pellee's rights.  We  see  no  snfiicient  evidence  in  the  retard  to 
sustain  such  a  view.  The  loan  appears  to  have  been  negotiated 
in  the  customary  way.  Sullivan  applied  to  Smith  for  a  loan  of 
$3,000  upon  the  security  of  a  portion  of  the  land  covered  by 
the  Kunyan  mortgage.  Smith  was  satisfied  with  the  security 
provided  the  title  should  be  found  satisfactory  to  his  attorney, 
Mr.  Perkins.  Upon  examining  the  abstract  Perkins  finds  the 
title  to  be  dear  except  a  mortgage  for  $2,000.  This  Sullivan 
proposed  to  pay  off  out  of  the  proceeds  of  the  new  loan.  Smith 
pays  over  the  $3,000,  of  which  Bunyan  receives  $2,000,  and 
executes  a  release  of  his  mortgage.  The  release  and  trust 
deed  from  Sullivan  to  Smith  are  put  on  record  at  the  same  time, 
and  the  loan  is  completed. 

The  fact  that  the  trust  deed  bore  date  the  20th  day  of  July 
has  no  special  significance.  It  is  a  common  thing,  as  is  well 
known  to  every  one  who  has  had  experience  in  such  matters, 
that  the  mortgage  or  trust  deed  securing  the  loan  is  prepared 
a  few  days  before  the  loan  is  finally  consummated,  and  is  held 
while  the  title  is  being  examined,  being  finally  delivered  when 
the  money  is  paid  oven 
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It  is  further  nrged  that  Sullivan's  notes  to  Runyan  were  not 
produced,  nor  was  any  inquiry  made  for  them  by  Sullivan  or 
by  Perkins,  who  acted  for  Smith.  As  Smith  was  not  a  party 
to  the  notes  he  was  only  interested  in  seeing  that  the  title  to 
the  property  offered  as  security  was  free  from  encumbrance, 
and,  with  a  release  by  Kunyan  of  his  mortgage,  the  record 
showed  it  was  clear.  As  to  Sullivan,  the  evidence  shows  that 
he  made  inquiry  of  Eunyan  for  the  notes,  and  was  put  off  by 
assurances  from  him  that  he  should  have  them  in  a  day  or  two. 
He  had  borrowed  the  money  of  Bunyan,  and  had  no  suspicion 
that  the  notes  had  been  transferred.  A  cautious  person,  and 
one  more  accustomed  to  business,  would  probably  have  re- 
quired the  production  of  the  not^s  when  paying  them. 

But  if  Snllivan  was  guilty  of  negligence,  and  by  reason 
thereof  is  still  liable  to  appellee  as  an  innocent  holder  of  the 
notes,  it  by  no  means  follows  that  the  defense  is  available  as 
against  Smith,  and  he  alone  is  here  complaining  of  the  decree 
It  is  also  objected  that  the  notes  secured  by  the  Eunyan  mort- 
gage were  not  due  at  the  time  of  the  making  of  the  loan  by 
Smith.  The  same  point  was  made  and  considered  in  Turpin 
Y.  Ogle,  and  was  held  to  be  unimportant,  the  court  being  un- 
able to  see  any  reason  why  the  parties  to  a  mortgage  may  not 
without  liability  to  suspicion,  arrange  to  satisfy  it  just  as  well 
before  it  is  due  as  afterwards.  And  see,  also,  Executors  of 
Schwartz  v.  Leist,  13  Ohio  State,  419. 

Again  it  is  urged  that  inasmuch  as  the  payment  of  the 
Eunyan  note  was  made  after  its  assignment  and  before  maturity, 
it  cannot  be  allowed  as  against  appellee,  a  hona  fide  purchaser 
of  the  same  before  maturity;  that  under  the  provisions  of 
section  13,  chapter  98  of  the  Eevised  Statutes,  such  payments 
would  not  be  allowed  in  a  suit  at  law,  and  that  equity  must 
follow  the  law.  Conceding  this  proposition  to  be  true  as  be- 
tween Sullivan  and  appellee  in  an  action  on  the  notes,  its  at- 
tempted application  to  Smith  in  a  bill  to  subordinate  the  lien 
of  his  subsequent  mortgage,  duly  acknowledged  and  recorded, 
to  the  unrecorded  interest  of  appellee,  wholly  ignores  Smith's 
rights  under  the  registry  laws,  and  can  only  have  any  force 
upon  the  assumption  that  he  had  notice  of  the  assignment  of 
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the  notes.  To  avoid  this  difficulty  appellee's  counsel  insist 
that  the  payment  was  not  made  by  Sullivan,  but  by  Smith, 
through  Perkins;  in  other  words  the  claim  is  that  Smith  took 
his  mortgage  subject  to  the  first,  and  then  himself  asBumed  to 
pay  off  the  first  We  think  such  a  claim  is  wholly  unwar- 
ranted by  the  evidence.  The  only  fair  construction  to  be  put 
upon  the  testimony  is  that  Sullivan  paid  the  notes  to  Banyan 
out  of  the  money  borrowed  by  him  from  Smith.  Any  other 
construction  is  obviously  forced  and  unreasonable. 

Taking  the  circumstances  relied  on  by  appellee  to  show 
notice  to  Smith  all  together,  they  fall  far  short  of  the  proof 
which  the  law  requires  in  such  cases.  A  purchaser  for  a  valu- 
able consideration  actually  paid,  is  presumed  not  to  have  no- 
tice of  an  existing  unrecorded  interest.  Brown  v.  Welch,  18 
111.  343.  The  contrary  thereof  must  be  proved  by  the  party 
asserting  it,  and  so  clearly  as  to  take  the  place  of  registry.  In 
Jackson  v.  Van  Valkenburg,  8  Cow.  260,  the  court  said:  "  The 
inquiry  is  how  particular  and  certain  must  be  the  notice  which 
shall  be  deemed  equivalent  to  registry?  In  the  case  of  Dey  v. 
Dunham  (2  John.  Ch.  Bep.  182.)  Chancellor  Kent  observed, 
the  notice,  to  break  in  upon  the  registry  acts,  must  be  such  as 
to  affect  the  party  with  fraud.  The  ground  of  the  numerous 
decisions  seems  to  be  the  actual  fraud  of  the  party  in  taking  a 
second  conveyance  with  knowledge  of  the  first,  and  with  in- 
tent to  defeat  it,"  and  to  establish  it  the  proof  must  be  clear. 
In  Hine  v.  Dodd,  2  Atk.  275,  Lord  Hardwicke  says:  "  Nothing 
short  of  fraud  or  clear  and  undoubted  proof  will  do  this.  And 
in  Jackson  v.  Burgott,  10  John.  457,  actual  notice  was  held 
necessary.  So  in  Dunham  v.  Dey,  18  John.  555,  it  was  held 
that  proof  of  notice  must  be  clear  and  certain. 

If  these  rules  be  applied  to  the  present  case,  the  proof  re- 
lied on  to  show  notice  of  appellee's  unregistered  interest  in  the 
mortgage  premises  was  manifestly  insufficient. 

If  appellee  must  suffer,  it  is  the  result  of  her  ignorance  of 
the  law  and  misplaced  confidence  in  Bunyan.  She  might  have 
easily  protected  herself  by  taking  a  written  assignment  of  the 
mortgage  and  putting  it  on  record,  and  thus  have  given  notice 
to  all  who  might  have  occasion  to  deal  with  the  property  of  her 
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interest  in  the  same.     A  just  regard  for  the  safety  of  others, 
as  well  as  the  protection  of  her  own  rights  required  her  to  do  so. 

On  the  hearing  in  the  court  below  the  bill  was  dismissed  as 
to  Foreman,  and  the  Snllivans  not  having  joined  in  this  appeal, 
the  case  as  to  them  is  not  before  us. 

The  decree  of  the  court  below  must  be  reversed,  and  the 
cause  remanded,  with  directions  to  that  court  to  enter  a  decree 
herein  declaring  the  lien  of  the  trust  deed  in  favor  of  Smith  to 
be  prior  and  superior  to  that  of  the  mortgage  of  Mrs.  Keohane, 
and  conforming  in  all  respects  to  the  principles  laid  down  in 
this  opinion. 

Keversed  and  remanded. 


BUDOLPH   FaAS  6  m 

CO    654 


Patrick  K.  O'Conner. 

1.  CebtiorarI'Practice— Dismissed  fob  WAirr  of  Prosecution. — 
The  practice  in  cases  brought  from  a  justice  court  to  the  circuit  court  by  eer- 
tiorari  is  the  same  as  in  appeal  cases,  and  the  circuit  court  has  no  jurisdic- 
tion to  dismiss  such  a  case  on  call  for  want  of  prosecution,  unless  there  has 
been  a  transcript  from  the  justice^s  court  filed  in  the  circuit  court  ten  days  be- 
fore the  term  at  which  such  action  is  taken,  nor  in  cases  where  the  appeal  is 
taken  by  filing  bond  with  the  clerk  of  the  court,  unless  there  has  been  a  ser- 
vice of  summons  upon  the  appellee,  return  of  two  nihUs  or  his  voluntary  ap- 
pearance ten  days  before  the  commencement  of  the  term. 

2.  Absence  of  bill  of  exceptions. — In  cases  of  appeal  and  ceriiorat-i 
from  Justices*  of  the  peace,  the  jurisdiction  of  the  circuit  court,  beiog  stat- 
utory, should  appear  on  the  face  of  the  record,  and  cannot  be  presumed.  So, 
where  on  appeal  or  error  from  the  judgment  of  the  circuit  court  dismissing  a 
writ  of  certiorari  on  call  for  want  of  prosecution,  the  whole  recoitl  from  the 
circuit  court  is  certified  to  this  court,  although  the  record  contains  no  bill  of 
exceptions,  no  presumption  in  favor  of  the  jurisdiction  of  the  circuit  court 
will  be  indulged,  if  the  record  as  certified  fails  to  show  such  jurisdiction* 

Error  to   the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Eoqers,  Judge,  presiding.     Opinion  filed  August  5, 

1880. 
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Messrs.  Aveby  &  Comstock,  for  plaintiff  in  error;  that  the 
circuit  court  has  no  jurisdiction  of  the  case,  cited  Hajward  v. 
Ramsey^  74  111.  372;  Reed  v.  DriscoU,  84  111.  96;  Camp  y. 
Hogan,  73  111.  228;  Pratt  v.  Bryant,  2  Brad  well,  314;  Hooper 
V.  Smith,  19  111.  28. 

Mr.  M.  M.  MiLLEB  and  Mr.  Auausr  Mabx,  for  defendant  in 
error;  that  there  being  no  bill  of  exceptions,  the  presumption 
is  in  favor  of  the  regularity  of  tlie  judgment  below,  cited  Gran- 
jang  V.  Merkle,  22  111.  260;  Kern  v.  Strassberger,  71  111.  303; 
Tug  Boat  Dorr  v.  Waldron,  62  111.  221 ;  Hermann  v.  Pardridge, 
79  111.  471;  Powell  on  Appellate  Pr.  158;  Harris  v.  Lester,  80 
111.  307;  Osgood  V.  Blackmore,  69  111.  261;  Swearingea  v. 
Gulick,  67  111.  208;  Wells  v.  Mason,  4  Scam.  84;  Kenney  v. 
Greer,  13  111.  432;  Lattin  v.  Smith,  Breese,  363;  Ballance  V. 
Underbill,  3  Scam.  453;  Shattuck  v.  The  People,  4  Scam.  478. 

Bailey,  J.  Tliis  cause  was  originally  commenced  before  a  jus- 
tice of  the  peace  of  Cook  county,  by  Patrick  R.  O'Connor  against 
Rudolph  Faas,  where  judgment  was  rendered  in  favor  of  the 
plaintiff  for  $60  and  costs.  On  petition  of  said  Faas,  a  writ  of 
certiorari  was  duly  granted  by  one  of  the  judges  of  the  circuit 
court  of  said  county,  October  19,  1876,  removing  said  cause 
into  said  circuit  court,  The  petition  for  a  certiorari^  together 
with  the  order  granting  said  writ  and  the  bond  required  by  the 
statute  were  filed  on  said  19th  day  of  October,  1876,  and  sa  far 
as  appears  from  the  record,  no  further  proceedings  were  had  or 
papers  filed  until  November  2, 1877,  when,  as  appears  from  the 
recitals  in  the  final  judgment,  the  cause  being  reached  for  trial 
on  the  call  of  the  calendar,  and  the  defendant  not  being  pres- 
ent, nor  any  one  for  him,  on  motion  of  the  plaintiff,  it  was  or- 
dered that  the  appeal  be  dismissed  out  of  said  court  for  want  of 
prosecution  at  the  defendant's  costs,  and  that  a  writ  of  pro- 
cedendo issue  to  the  justice,  and  judgment  for  $5  damages  for 
delay,  and  for  costs  was  rendered  against  defendant  and  execu- 
tion awarded. 

The  practice  in  cases  brought  to  the  circuit  court  by  eer- 
tiorari  is  the  same  as  in  appeals  where  the  appeal  is  perfected 
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by  filing  the  appeal  bond  with  the  clerk  of  the  circuit  court. 
The  law  is  well  settled  that  the  circuit  court  has  no  juris- 
diction to  dismiss  an  appeal  without  the  consent  of  the  appel- 
lant, unless  the  transcript  from  tlie  justice  of  the  peace  has 
been  filed  ten  days  before  the  terra,  nor,  in  cases  where  the  ap- 
peal is  perfected  by  filing  the  appeal  bond  with  the  clerk  of  the 
court,  unless  the  appellee  has  been  brought  into  court  ten  days 
before  the  term,  either  by  service  of  summons,  the  return  of 
two  nihils  or  voluntary  appearance.  Camp  v.  Hogan,  73  111. 
328;  Eeed  v.  Driscoll,  84  Id*  96;  Sheridan  v.  Beardsley,  89  Id. 
477;  Pratt  v.  Bryant,  2  Brad  well,  314;  McMuUen  v.  Graham, 
6  Id.  239. 

It  is  strenuously  urged,  however,  on  behalf  of  the  defendant 
i|j^  error,  that  as  the  record  contains  no  bill  of  exceptions,  it 
will  be  presumed  in  favor  of  the  jurisdiction  of  the  circuit 
court,  that  all  facts  necessary  to  confer  jurisdiction  appeared 
at  the  time  the  appeal  was  dismissed,  although  such  facts  are 
not  now  evidenced  by  the  record. 

The  transcript  of  the  record  filed  in  this  court  is  certified 
by  the  clerk  of  the  court  below  to  be  a  true,  perfect  and  com- 
plete copy  of  all  the  papers  filed  and  proceedings  had  and 
entered  of  record  in  the  cause,  and  among  the  papers  and 
proceedings  thus  certified,  there  is  no  transcript  from  the 
jnstice,  nor  any  summons  returned  either  served  or  nihil^  nor 
is  there  any  entry  of  appearance  of  the  appellee,  nor 
does  the  record  furnish  us  any  evidence  that  any  such  papers 
were  ever  among  the  files.  Will  it  then  be  presumed,  contrary 
to  the  certificate  of  the  clerk  of  the  court  below,  that  such 
papers  once  existed  but  have  been  lost,  in  order  to  sustain  the 
action  of  the  circuit  court? 

We  are  referred  by  the  learned  counsel  for  the  defendant 
in  error  to  no  case  in  which  this  precise  question  has  arisen. 
Our  attention  is  called  to  cases  where  the  jurisdiction  of  a 
superior  court,  or  court  of  general  jurisdiction,  has  been  called 
in  question  collaterally,  or  where,  in  a  direct  proceeding,  it 
has  been  presumed  that  a  court,  having  jurisdiction  of  the 
persons  of  the  defendants  and  subject  matter,  has  proceeded 
regularly.     No  case,  however,  is  cited  in  which  the  jurisdic- 
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tion  of  a  conrt  has  been  sustained  on  appeal  or  writ  of  error, 
where  there  has  been  an  entire  absence  from  the  record  ot  proof 
of  any  of  the  facts  necessary  to  constitute  jurisdiction. 

The  only  case  we  have  been  able  to  find  in  our  own  re- 
searches in  which  the  principle  contended  for  has  been  snstained, 
is  tbat  of  Hart  v.  Seixas,  21  Wend.  40.  That  case  was  de- 
cided in  the  Supreme  Court  of  New  York,  Cowen  and  Nelson, 
J.J.,  concurring  in  the  decision,  and  Bronson,  J.,  dissenting. 
The  principal  discussion  in  the  case  is  upon  other  questions, 
but  it  seems  to  be  held  by  the  majority  of  the  court,  that  even 
on  error,  jurisdiction  of  the  person  will  be  presumed,  although 
not  expressly  shown  by  the  record.  In  the  opinion  of  the 
majority  there  is  a  manifest  confusion  of  questions  relating  to 
jurisdiction  over  the  subject  matter  with  those  relating  to  juris- 
diction over  the  person  of  the  defendant,  and  the  reasoning  of 
the  court  is,  to  our  minds,  unsatisfactory  and  inconclusive.  In 
the  dissenting  opinion,  Bronson,  J.,  says:  ^^I  find  no  case 
which  sanctions  any  intendment  in  favor  of  jurisdiction  over 
the  person  of  the  defendant,  and  I  am  unwilling  to  indulge 
any  presumption  against  a  party,  who,  so  far  as  appears,  has 
never  been  summoned  or  had  the  opportunity  of  being  heard. 
When  it  appears  that  a  court  of  general  powers  has  acquired 
the  right  to  act  in  relation  to  the  parties,  presumptions  may  be 
liberally  indulged  in  support  of  its  proceedings;  but  we  can- 
not presume  jurisdiction  over  the  person  of  the  defendant 
without  danger  of  subverting  one  of  the  first  principles  of 
justice." 

Tlie  Supreme  Court  of  this  State  seems  to  have  taken  sub- 
stantially the  same  view  as  that  announced  by  Bronson,  J.  Thns, 
in  Swearingen  v.  Gulick,  67  111.  208,  they  say:  "It,  however, 
is  a  rule  of  uniform  application  that,  in  relation  to  superior 
courts,  or  courts  of  general  jurisdiction,  nothing  is  presumed 
to  be  out  of  their  jurisdiction  but  that  which  specially  appears 
to  be  so;  but,  on  the  contrary,  nothing  shall  be  intended  to  be 
Avithin  the  jurisdiction  of  an  inferior  court  but  that  which  is 
expressly  alleged.  This  rule  is  limited  to  collateral  jn'oceed- 
ings,  and  where  the  Record  of  a  judgment  is  relied  on  collate 
erally  jurisdiction  must  be  presumed  in  favor  of  a  court  of 
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general  jurigdiction,  although  it  be  not  alleged  or  fails  to  ap- 
pear in  the  record."  So  in  the  tng  Montauk  v.  Walker  &  Co., 
47  111.  335,  they  say:  "The  general  principle  is  undoubtedly 
truly  stated  by  appellees,  wJien  the  question  comes  up  collater- 
ally^ that  every  presumption  is  to  be  made  in  favor  of  tlie 
jurisdiction  of  a  court  of  general  jurisdiction."  See,  also, 
Clark  V.  Thompson,  47  111.  25;  Harris  v.  Lester,  80  Id.  307. 
In  Hermann  v.  Pardridge,  79  111.  471,  and  Kern  v.  Strasberger, 
71  Id.  303,  in  both  of  which  cases  the  objections  urged  to  tlie 
judgment  arose  directly  on  appeal,  it  was  held  ihhi  where  it  ap- 
pears that  the  court  had  jurisdiction  hoth  of  the  person  of 
the  defendant  and  of  the  sribject-matter  of  the  litigation^  and 
rendered  judgment,  and  there  is  no  bill  of  exceptions,  the 
judgment  will  be  presumed  to  be  in  all  respects  regular. 

While,  then,  the  Supreme  Court,  so  far  as  we  have  noticed, 
has  not  pass  upon  the  precise  question  raised  in  this  case, 
they  have,  while  discussing  questions  closely  related  to  it, 
studiously  guarded  against  the  use  of  language  which  could  be 
so  construed  as  to  support  the  proposition  here  contended  for, 
and  have  by  plain  implication,  at  least,  laid  down  the  contrary 
doctrine. 

But  there  is  another  view  which,  in  our  opinion,  is  subver- 
sive of  the  theory  that  jurisdiction  can  be  presumed  in  this 
case.  Whatever  may  be  the  presumption  arising  in  proceed- 
ings which  call  into  exercise  the  ordinary  common  law  powers 
of  courts  of  general  jurisdiction,  it  should  be  remembered  that 
the  jurisdiction  which  the  circuit  court  acquires  in  cases  of 
certiorari  as  well  as  of  appeals  from  justices  of  the  peace,  is 
purely  statutory.  It  is  a  well  settled  rule,  that  superior  courts, 
when  in  the  er'^rcise  of  special  statutory  authority,  are  not 
entitled  to  the  same  presumptions  in  favor  of  their  judgments 
as  when  in  the  exercise  of  their  general  powers.  In  Haywood 
V.  Collins,  60  111.  328,  and  Firebaugh  v.  Hall,  63  Id.  81,  this 
rule  is  applied  to  the  jurisdiction  of  circuit  courts  in  cases 
arising  under  the  statute  in  relation  to  attachments.  In  La- 
tham V.  Edgerton,  9  Cow.  227,  it  is  applied  to  cases  of  appeals 
from  justices  of  the  peace.  We  are  accordingly  inclined  to 
the  opinion  that  in  cases  of  appeal  and  certiorari  from  justices 
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of  the  peace,  the  jurisdiction  of  the  circuit  court,  being  etatu- 
tory,  should  appear  on  the  face  of  the  record,  and  cannot  be 
presumed. 

It  appearing,  then,  that  the  court  below,  at  the  time  it  dis- 
missed the  appeal,  thereby  rendering  final  judgment  between 
the  parties,  affirmiug  the  judgment  below  and  for  damages  and 
costs,  had  no  jurisdiction  of  the  parties  or  the  subject  mattery 
such  judgment  is  clearly  erroneous  and  must  be  reversed,  and 

the  cause  remanded. 

Judgment  reTOrsed. 


Charles  E.  Culveb  et  ai^ 

V. 

Israel  P.  Eumset  et  al. 

1.  Attachment. — Levy  of  wkit. — In  order  to  secure  a  valid  levy  of  a 
writ  of  attacbment  upon  personal  property,  the  property  must  be  in  view  of 
the  officer.  Where  grain  in  a  car  was  at  a  station  a  few  miles  from  Chicago, 
the  service  Of  a  wrft  of  attachment  by  the  officer  merely  indorsinff  a  levy 
upon  the  writ,  without  going  where  the  grain  was,  is  insufficient,  and  a  sub- 
sequent attaching  creditor  who  made  a  proper  levy  upon  the  grain  is  entitled 
to  preference. 

2.  Sale. — ^The  statute  makes  no  provision  for  a  private  tale  of  property 
attached,  and  such  a  sale  will  have  no  effect  upon  the  lienof  junior  attaching 
creditors. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Eooers,  Judge,  presiding.    Opinion  filed  August  5, 

1880. 

Messrs.  Hatch  &  Aldis  and  Mr.  A.  W.  Briokwood  for  ap- 
pellants; that  the  defendant  must  have  removed  or  be  in  the 
act  of  removing  his  property  for  the  purpose  of  defrauding  his 
creditors,  and  the  property  must  be  overtaken  and  attached  by 
the  officer  before  a  creditor  is  entitled  to  priority,  cited  At- 
tachment Act,  §  37;  Pierson  v.  Kobb,  3  Scam.  189;  Houses. 
Hamilton,  43  111.  185;  Martin  v.  Dryden,  IGilm.  188. 
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A  levy  to  be  valid  must  be  made  in  view  of  the  property, 
and  the  officer  must  take  possession:  Minor  v.  Herriford,  25  III. 
348;  Havely  v.  Lowry,  80  IlL  848;  Davidson  v.  Waldron,  81 
111.  121;  Chittenden  v.  Bogers^  42  111.  105;  Logsdan  v.  Spivey, 
64  IlL  106. 

The  levy  npon  property  by  the  writ  of  attachment  gives  ju- 
risdiction in  rem}  Hogan  v.  Lncas^  10  Pet  401;  Haywood  v. 
Collins,  60  111.  829;  Taylor  v.  Carroll,  20  How.  684;  Martin  v. 
Dryden,  1  Gilm.  188;  Pearl  v.  Wellman,  8  Gilm.811;  Bigelow 
V.  Andreas,  811 11.  800. 

The  court  having  acquired  jurisdiction  m  rem,^  cannot  be 
ousted  of  jurisdiction  by  process  from  another  court:  Taylor 
V.  Carroll,  20  How.  684;  Freeman  v.  Howe,  24  How.  454. 
Hogan  V.  Lucas,  10  Pet.  401. 

It  is  not  necessary  that  the  person  who  appeals  should  be  a 
party  to  the  record,  provided  he  has  an  interest  in  the  question 
which  may  be  affected  by  the  judgment  appealed  from:  Der- 
rick V.  Lamar  Ins.  Co^  74  111.  405;  Itogers  v.  Dickey,  1  Gilm. 
687. 

A  private  sale  of  property  attached  is  a  fraud  in  law:  Her-  ^ 
man  on  Executions,  §  177;  Parys  &  Co.  App.  41  Penn.  278; 
Harris  v.  Evans,  81  IlL  420. 

Messrs.  Hiooinb,  Fubbeb  &  Cohban,  for  appellees. 

Bailey,  J.  Tliis  is  an  appeal  from  an  order  of  the  Circuit 
Court  of  Cook  county,  awarding  distribution  of  certain 
moneys  in  the  hands  of  the  sheriff  of  said  county,  arising 
from  the  sale  of  property  seized  under  several  writs  of  at- 
tachment against  the  estate  of  one  August  Martin*  The  facts 
presented  by  the  record  are  as  follows: 

On  the  12th  day  of  August,  1879,  and  for  some  time  prior 
thereto,  said  Msa*tin  was  engaged  in  the  business  of  buying 
grain,  in  Chicago,  and  shipping  the  same  to  Eastern  cities  by 
way  of  the  Michigan  Central  and  the  Baltimore  &  Ohio  Hail- 
roads.  He  had  at  that  time  become  indebted  to  divers  persons, 
among  whom  were  Rumsey  &  Walker,  the  appellees.  On  the 
day  above  named,  the  Baltimore  and  Ohio  R  IL  Co.  had  in  its 
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possession  at  Chicago,  seven  car-loads  of  Martin's  wheat  loaded 
ready  for  transportation,  and  had  been  ordered  bj  Martin  to 
transport  the  same  to  the  citj  of  Baltimore.  Sometime  in  the 
forenoon  of  that  day,  Bnmsey  &  Walker  sent  a  messenger  to 
the  local  agents  of  said  company  to  inquire  whether  they  had 
in  their  possession  any  grain  belonging  to  Martin,  and  the  facts 
being  ascertained,  it  was  arranged  between  Rumsey  &  Walker 
and  one  Bich,  the  local  freight  agent  of  the  company,  that  two 
of  said  cars  should  be  held,  without  notice  to  Martin,  until  an 
attachment  could  be  levied  thereon.  In  pursuance  of  this  ar- 
rangement, said  cars  were  held  in  Chicago  until  six  o'clock 
p.  H.,  when  they  were  forwarded  to  Kingston,  a  station  on  said 
road,  in  Cook  county,  about  twelve  miles  from  Chicago.  It 
appears  that  the  two  cars  Eumsey  &  Walker  desired  to  have 
held,  were  billed  merely  to  Kingston,  while  the  remaining  five 
cars  loaded  with  Martin's  grain,  were  billed  through  to  Balti- 
more. 

In  the  afternoon  of  the  12th,  an  attachment  against  the 
estate  of  Martin  was  issued  out  of  the  Circuit  Court  of  Cook 
county,  at  the  suit  of  Rumsey  &  Walker,  returnable  to  a 
term  of  said  court,  commencing  on  the  third  Monday  of 
September  following,  and  placed  in  the  hands  of  one  Cleve- 
land, a  deputy  sheriff,  to  execute;  and  thereupon  said  Cleve- 
land, in  company  with  Rumsey,  one  of  the  appellees,  went 
to  the  yards  of  said  railroad  company  to  levy  on  said  grain, 
and  arrived  there  a  few  minutes  after  the  departure  of  the  cars 
for  Kingston.  On  learning  that  the  cars  had  been  sent  off, 
the  officer  proposed  to  follow  them  to  Kingston  and  levy  on 
them  there,  but  Rumsey  directed  him  not  to  go,  and  gare 
him  a  guaranty  against  any  loss  which  might  result  from  his 
failure  to  make  pursuit.  The  officer  accepted  the  guaranty 
and  forebore  to  follow  the  property,  but  indorsed  on  his  writ  a 
levy  upon  the  grain  in  the  two  cars  in  question. 

On  the  following  morning,  August  13th,  the  cars  being  still 
at  Kingston,  the  officer,  accompanied  by  Rumsey,  called  on 
Rich,  the  freight  agent,  at  his  office  in  Chicago,  and  served  the 
writ  on  the  Baltimore  and  Ohio  R.  R.  Co.,  as  garnishee,  bj 
delivering  a  copy  thereof  to  said  Rich  ds  its  agent     JKidi 
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promised  to  return  the  cars  to  Chicago,  and  the  officer,  at  the 
•same  time,  assumed  to  appoint  him  custodian  of  the  property 
levied  on. 

The  cars  remained  at  Kingston  until  the  morning  of  August 
14th,  when  they  were  returned  to  Chicago.  Rich  did  no  act  by 
way  of  taking  them  into  his  possession  as  custodian  after  their 
return,  nor  did  he  even  see  them,  and  no  control  seems  to  have 
been  exercised  over  them  by  him  other  than  that  which  he 
held  as  the  freight  agent  of  the  railroad  company.  It  appears, 
however,  that  the  deputy  sheriff  sent  another  custodian  to  meet 
them  on  their  arrival.  He  did  not  go  with  this  custodian,  but 
merely  gave  him  the  numbers  of  the  cars,  and  told  him  to 
watch,  and  when  they  came,  to  jump  on  them  and  remain  with 
diem  until  they  went  into  the  elevator.  The  two  cars,  on  their 
arrival  in  Chicago,  were,  by  direction  of  the  deputy  sheriff, 
taken  to  a  warehouse,  and  the  grain  unloaded  therefrom  and 
placed  in  store,  and  warehouse  receipts  therefor  taken  in  the 
name  of  the  sheriff.  The  wheat  thus  placed  in  store  amounted 
to  976  bushels,  which  amount,  however,  included  158  bushels 
attached  by  the  same  officer  in  a  car  in  possession  of  the  Mich- 
igan Central  R.  R.  Co. 

On  said  14th  day  of  August,  1879,  Henry  Himmelgam,  one 
of  the  appellants,  sued  out  of  the  Superior  Court  of  Cook 
county  a  writ  of  attachment  against  the  estate  of  said  Martin, 
returnable  to  a  term  of  said  court,  commencing  on  the  first 
Monday  in  September  following,  and,  as  appears  by  the  return 
endorsed  thereon,  said  writ  was,  on  the  same  day,  levied  upon 
said  976  bushels  of  wheat  in  store.  On  the  16th  day  of  August, 
1879,  Charles  E.  Culver  and  George  N.  Culver,  two  of  the  ap- 
pellants, also  sued  out  of  the  Superior  Court  a  writ  of  attach- 
ment against  the  estate  of  said  Martin,  returnable  to  the  same 
term;  and  on  the  same  day  said  writ  was  also  levied  on  said 
976  bushels  of  wheat,  as  appears  by  the  return  thereon.  No 
attempt  seems  to  have  been  made  to  contest  the  fact  of  the 
levy  of  these  two  writs,  and  it  must  therefore  be  assumed  that 
levies  were  duly  made  thereunder  as  evidenced  by  the  returns 
of  the  officer,  ^ 

In  all  three  of  said  suits  judgment  was  afterwards  rendered 
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for  the  plaintiflfs,  viz:  in  Ramsey  et  al  v.  Martin,  September 
17,  1879,  for  $1,373.12;  in  Culver  et  al  v.  Martin,  Septem- 
ber 18, 1879,  for  $838.72,  and  in  Himmelgarn  v.  Martin,  De- 
cember 10,  1879,  for  $285.60.  Special  executions  for  the  sale 
of  the  property  attached  were  issued  on  all  of  said  judgments  to 
the  sheriff  of  said  county. 

The  evidence  shows  that  sometime  during  the  month  of 
August,  1879,  and  before  either  of  said  judgments  had  been 
recovered,  by  some  arrangement  between  the  sheriff  and  said 
Rumsey,  said  warehouse  receipts  were  delivered  by  the  sheriff 
to  Rumsey,  and  that  the  latter,  the  sheriff  not  being  present 
sold  said  wheat  at  private  sale  on  the  Board  of  Trade  at  the 
then  market  price,  realizing  therefor  the  sum  of  $760.34  and 
handed  said  proceeds  to  the  sheriff. 

The  present  controversy  arose  upon  a  motion  made  by  Rum. 
sey  &  Walker  in  the  circuit  court  for  an  order  on  the  sheriff 
to  apply  the  money  thus  realized  by  the  sale  of  said  wheat  to 
the  satisfaction  of  their  judgment.     Himmelgarn  and  Culver 
&  Co.  were  permitted  by  the  circuit  court  to  appear  and  con- 
test said  motion,  but  on  linal  hearing  it  was  held,  that  tlielevy 
made  by  the  deputy  sheriff  under  the  attachment  writ  in  favor 
of  Rumsey  &  Walker  was  a  valid  and  first  levy  upon  the  prop- 
erty attached,  and  that  under  the  37th  section  of  the  Attach- 
ment Act  they  were  entitled  to  a  priority  over  all  other  credi- 
tors of  said  Martin;  also,  that  said  Himmelgarn  and  Culver  & 
Co.  were  not  entitled  to  be  heard  on  said  motion,  for  the  reason 
that  their  suits  were  brought  in  another  court  and  at  a  differ- 
ent term;  and  for  the  further  reason  that  their  attaclunentB 
were  subsequent  in  point  of  time  to  that  of  Rumsey  &  Walk- 
er.    The  sheriff  was  accordingly  ordered  to  apply  the  full  sum 
of  money  in  his  hands  to  the  satisfaction  of  the  Rumsey  & 
Walker  judgment. 

The  first  question  'o  be  considered  is,  whether  there  was  any 
suflScient  levy  of  the  Rumsey  &  Walker  attachment.  The  rule 
universally  recognized  by  the  courts  of  this  country  is,  that  in 
order  to  a  valid  levy  of  an  execution  or  writ  of  attachment 
upon  personal  prqperty,  such  property  must  be  within  view  of 
the  ofBcer,  and  subject  to  his  immediate  disposition  and  con- 
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trol.  Among  the  numerous  cases  in  other  States  where  this 
rule  is  announced,  are  the  following.  Haggerty  v.  Webber, 
16  John.  287;  Buckman  v.  Lansing,  3  Wend.  446;  Eay  v.  Har- 
court,  19  Id.  495;  Van  Wyck  v.  Pine,  2  Hill,  666;  Lowry  v. 
Coulter,  9  Penn  St.  349;  Duncan's  Appeal,  37  Id.  500;  Carey 
V.  Bright,  58  Id.  70;  Nichols  v.  Patten,  18  Me.  231;  Odiome 
V.  Colley,  2  N.  H.  66. 

In  Ray  v.  Harcourt,  the  sheriff,  after  levying  his  execution 
upon  certain  goods  and  chattels,  requested  the  debtor  to  inform 
him  of  any  other  property  in  his  possession  subject  to  execu- 
tion, and  was  informed  that  the  debtor  owned  a  quantity  of 
fire-wood,  part  of  which  was  a  mile  and  a  half,  and  the  residue 
five  miles  distant,  and  also  three  canal  boats  which  were  lying 
about  two  miles  and  a  half  away.  The  sheriff,  thereupon,  with 
the  consent  of  the  debtor,  included  the  wood  and  boats  in  his 
levy,  and  subsequently  advertised  and  sold  them,  and  it  was 
held  that  as  to  the  wood  and  boats  the  levy  was  invalid  as 
against  subsequent  writs  of  attachment.  So  in  Van  Wyck  v. 
Pine,  an  execution  was  levied  upon  five  head  of  cattle,  three  of 
which  were  in  sight,  and  the  other  two  hidden  from  view  by  an 
intervening  hill,  and  it  was  held  that  the  levy  upon  the  cattle 
not  in  vi^w  was  void  as  against  a  subsequent  purchaser  from 
the  debtor.  In  Duncan's  Appeal,  a  levy  upon  a  planing 
machine  and  fixtures  ten  miles  distant  from  the  officer  was  held 
to  be  void.  In  Huntington  v.  Blaisdell,  2  N.  H.  317,  the  court 
in  discussing  the  requisites  of  a  valid  attachment,  say:  "The 
whole  articles  must  doubtless  be  within  the  power  of  the  offi- 
cer; thatis,  they  must  not  be  inaccessible  to  him  by  their  distance, 
or  by  being  locked  up  from  his  reach  in  an  apartment  not  under 
his  control;  or  by  being  covered  up  with  other  articles,  or  so  in 
the  custody  of  another  person,  that  the  officer  cannot  see  and 
touch  them." 

Precisely  the  same  doctrine  has  been  repeatedly  held  by  the 
Supreme  Court  of  this  State.  Thus,  in  Davidson  v.  Waldron, 
31  111.,  120,  the  court  say:  '*  We  believe  all  courts  hold  a  levy 
should  be  endorsed  on  ihefi.fa.^  and  that  the  property  should 
be  in  the  view  and  under  the  control  of  the  officer  at  the  time 
he  makes  it,  and  he  should,  in  a  reasonable  time  after  the  levy 
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is  made,  take  possession  of  the  property."  So  it  is  also  held 
that,  in  order  to  a  valid  levy,  the  officer  must  so  deal  with  the 
property  that,  but  for  the  protection  of  the  execution,  his  acts 
would  make  him  a  trespasser.  Minor  v.  Herriford,  25  111.  344; 
Ilavely  v.  Lowry,  30  Id.  446;  Chittenden  v.  Rogers,  42  Id. 
100;  Logsdon  v.  Spivey,  54  Id.  104;  Richardson  v.  Rardin,  88 
Id.  124. 

.  In  view  of  these  authorities,  it  cannot  for  a  moment  be  pre- 
tended that  any  valid  levy  of  the  Rumsey  &  Walker  attach- 
ment was  made  either  on  the  12th  or  13th  of  August.  On 
neither  day  was  the  property  in  view  of  the  officer,  but  was 
twelve  miles  away.  Under  these  circumstances  no  levy  was 
possible,  and  the  attachment  writ  did  not  become  even  an  in- 
cipient lien  on  the  grain.  On  either  of  these  days  it  might 
have  been  levied  upon  by  another  writ,  or  Martin  might  have 
disposed  of  it  by  sale,  entirely  irrespective  of  the  attachment 
Nor  was  the  position  of  the  officer  in  any  way  bettered  by  his 
attempted  appointment  of  a  custodian,  nor  by  his  selecting  as 
such  custodian  a  person  who,  as  agent  of  the  railroad  company, 
Iiad  actual  control  of  the  grain.  The  agent's  possession  was 
the  possession  of  the  company,  and  the  officer,  by  appointing 
the  agent  as  his  custodian,  could  not  avail  himself  of  a  posses- 
sion which  was  held  for  the  principal  alone.  Furthermore, 
until  the  officer  had  acquired  title  to  the  property  by  making 
a  valid  levy,  he  had  no  authority  to  appoint  a  custodian  at  all. 
Until  he  became  entitled  to  possession  himself,  he  could  not 
commit  the  possession  to  another.  The  indorsement  upon  the 
writ  was  of  no  avail.    A  mere  paper  levy  has  no  validity. 

At  the  time  of  the  return  of  the  cars  to  Chicago  on  the  mor- 
ning of  the  14th  of  August,  the  writ  remained  wholly  unexe- 
cuted. The  deputy  sheriflF  had  as  yet  acquired  no  authority 
over  the  grain,  and  the  only  way  in  which  he  could  obtain  a 
right  to  control  it  was  by  going  to  it,  levying  his  writ,  and 
taking  it  into  his  possession.  This  he  did  not  do.  True,  he* 
sent  a  custodian  to  take  possession  of  it,  but  the  custodian  was 
no  officer,  and  he  went  armed  with  no  writ.  The  functions  of 
a  custodian  do  not  arise  until  after  a  valid  levy,  and  such  levy 
had  not  been  made.     The  acts  of  the  custodian  did  not  consti- 
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tute  a  levy,  an^  there  is  an  entire  absence  of  evidence  of  any 
subsequent  act  on  the  part  of  the  sheriff  or  his  deputy,  which 
can  be  held  in  law  to  constitute  a  service  of  the  Eumsey  & 
Walker  writ.  It  being  undisputed  that  the  Himmelgam  at- 
tachment was  levied  on  the  14th,  and  the  Culver  &  Co.  attach- 
ment on  the  16th  of  August,  they  must,  upon  the  facts  appear- 
ing upon  the  record,  be  held  to  have  been  first  served,  and  to 
be  the  first  lien  on  the  property  attached.  Of  course,  the 
foregoing  remarks  do  not  apply  to  the  158  bushels  of  wheat 
attached  on  the  Michigan  Central  car,  as  no  question  is  made 
as  to  the  sufiiciency  of  the  levy  of  the  Bumsey  &  "Walker 
attachment,  so  far  as  that  portion  of  the  property  attached  is 
concerned. 

If  we  are  correct  in  the  foregoing  conclusions,  it  is  manifest 
that  the  appellees  obtained  no  priority  of  right  to  the  proceeds 
of  the  grain  taken  from  the  Baltimore  and  Ohio  cara  by  virtue 
of  Sec.  37  of  tlie  attachment  Act.  That  section  provides  that 
when  the  property  is  attached  while  the  defendant  is  removing 
the  same,  or  after  the  same  has  been  removed  from  the  county, 
and  the  same  is  overtaken  and  returned,  the  court  may  allow 
the  creditor  or  creditors  through  whose  diligence  the  same 
shall  have  been  secured,  a  priority  over  other  attachments  or 
judgment  creditors.  Waiving  the  question  as  to  whether  the 
grain  attached  was  being  removed  from  the  county  within  the 
meaning  of  this  section,  it  is  obvious  that  the  priority  can  be 
given  only  where  the  property  is  actually  attached  by  the  cred- 
itor claiming  such  priority.  No  amount  of  diligence,  where 
there  is  a  failure  to  serve  the  attachment  writ,  can  avail.  As 
appellees'  writ  was  not  served,  we  can  perceive  no  ground  upon 
which  the  priority  claimed  can  be  based. 

But  even  if  it  should  be  conceded  that  the  appellees  origi- 
nally held  a  first  lien  upon  the  property  attached,  we  think  that 
by  reason  of  their  subsequent  conduct  in  selling  said  property 
at  private  sale,  they  must  be  postponed  to  other  creditors  hold- 
ing junior  liens.  As  we  have  seen,  the  evidence  shows  that 
Kumsey,  shortly  after  the  levy,  procured  from  the  sheriff  the 
warehouse  receipts,  giving  the  sheriff  therefor  an  indemnifying 
bond,  and  went  upon  the  board  of  trade  and  sold  the  grain  at 
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private  sale  at  the  then  market  price,  and  rendered  the  pro- 
ceeds of  such  sale  to  the  sheriff.  The  statute  makes  no  pro- 
vision for  selling  property  attached  at  private  sale  under  any 
circumstances  whatever.  Such  sale  is  in  direct  contravention 
of  well-established  principles  of  law,  and  is  therefore  wholly 
unauthorized.  Only  in  one  case  is  an  officer  permitted  to  sell 
property  held  on  attachment  in  any  manner,  prior  to  the  ren- 
dition of  judgment,  and  the  issuing  of  a  special  execution,  and 
that  is  where  the  property  is  of  a  perishable  nature  and  in 
danger  of  immediate  waste  and  decay.  In  that  case  the  sale 
can  take  place  only  on  the  sworn  certificate  of  three  freeholders, 
and  at  public  auction. 

To  sell  at  private  sale  goods  in  cvstodia  legis  is  not  only  a 
fraud  in  fact  but  a  fraud  in  law,  and  if  done  in  pursuance  of 
an  arrangement  made  by  the  execution  creditor,  he  will  be 
postponed  to  a  junior  writ.  Herman  on  .Ex.  Sec.  177.  The 
principle  here  stated  is  supported  by  the  following  authorities. 
Bingham  v.  Young,  10  Penn.  St.  395;  Keyser's  Appeal,  13 
Id.  409;  Shinn  v.  Holmes,  25  Id.  145;  Parys  &  Co.'b  Appeal, 
41  Id.  273;  Harris  v.  Evans,  81  111.  419.  In  Keyser's  appeal 
the  court  say:  "  Property  taken  on  execution  must  be  disposed 
of  by  public  and  not  by  private  sale.  To  permit  it  to  be  sold 
otherwise  would  lead  to  fraud,  and  hence  such  an  arrangement^ 
although  no  actual  fraud  may  be  intended,  is  deemed  fraudu- 
lent, and  consequently  postpones  the  execution  creditor  in 
favor  of  other  executions,  though  subsequent  in  date.'' 

It  is  possible  that  the  jippellees,  in  seeking  to  dispose  of  the 
property  attached  in  the  manner  they  did,  supposed  they  were 
selling  it  at  the  best  advantage,  and  were  entirely  free  from 
any  fraudulent  intent,  but  the  law  looks  with  that  degree  of 
disapprobation  upon  such  interference  by  creditors  with  the 
due  execution  of  legal  process,  that  the  least  penalty  it  can  in- 
flict is,  to  postpone  them  to  any  other  creditors  whose  rights 
may  have  been  unfavorably  affected  by  their  act. 

The  cx)nelu8ion  necessarily  follows  that  the  court  below 
erred  in  ordering  the  sheriff  to  apply  the  moneys  in  his  hands 
to  the  satisfaction  of  the  Rumsey  &  Walker  judgment.  What- 
ever may  have  been  their  rights  originally,  they  must  now  be 
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postponed  to  the  other  attaching  creditors.  But  in  our  view, 
the  Himmelgarn  attachment  was  first  served,  and  for  that 
reason  also  has  priority.  The  proceeds  of  the  property  attached 
must  go  to  the  satisfaction  of  the  judgment  obtained  in  that 
proceeding,  and  such  other  judgments  as  under  the  statute  are 
entitled  to  pro  rate  with  it  in  the  distribution  of  such  proceeds. 
By  section  37  of  the  attachment  act,  it  is  provided  that  all 
judgments  in  attachment  against  the  same  defendant  return- 
able at  the  same  term,  shall  share  pro  rata  according  to  the 
amount  of  the  several  judgments.  The  Himmelgarn  attach- 
ment issued  from  the  Superior  Court,  while  the  Kumsey  & 
Walker  writ  issued  from  the  Circuit  Court.  These  two 
courts,  although  possessing  the  same  jurisdiction,  are,  as 
courts,  in  contemplation  of  law,  entirely  distinct  from  each 
other.  They  are  as  much  so  as  are  the  circuit  courts  of  two 
different  counties.  It  is  impossible  that  both  of  these  writs 
should  be  returnable  to  the  same  term.  Had  the  terms  of  the 
two  courts  commenced  on  the  same  day  they  would  have  been 
different  terms,  because  they  would  have  been  the  terms  of 
two  different  courts.  But  they  in  fact  commenced  on  differ- 
ent days,  one  on  the  first,  and  the  other  on  the  third  Monday 
of  September.  Nothing  is  clearer,  then,  than  that,  within  the 
meaning  of  the  Attachment  Act,  they  must  be  deemed  two 
separate  terms.  Tlie  Culver  &  Co.  attachment,  however, 
being  returnable  to  the  same  term  with  the  Himmelgarn  writ, 
is  entitled  to  share  with  it  pro  rata^  and  between  these  two 
the  money  should  have  been  divided. 

It  is  urged  that  the  appellants,  being  suitors  in  the  Superior 
Court,  were  not  entitled  to  be  heard  upon  the  present  motion, 
said  motion  being  made  in  a  proceeding  in  the  Circuit  Court. 
By  section  39  of  the  Attachment  Act,  very  ample  powers  are 
given  to  courts  in  making  distribution  of  the  proceeds  of  at- 
tached property.  It  is  there  provided  that  the  court  may  at 
any  time  before  the  proceeds  of  any  attached  property  have 
been  paid  over  to  the  judgment  creditors,  order  the  whole  or 
any  part  thereof  to  be  paid  into  court,  and  may  make  any  and 
all  such  orders  concerning  the  same  as  it  shall  deem  just.  It 
would  seem  that  under  this  section  the  court  had  power  to  hear 


608  Appellate  Couets  of  Illinois. 

Chicago  City  R'y  Co.  v.  Freeman. 

and  adjudicate  iipoa  all  conflicting  claime  to  the  proceeds,  and 
to  make  distribution  accordingly.  By  tlie  motion  the  court 
was  called  upon  to  dispose  of  a  fund  to  which  the  appellants 
were  entitled,  and  we  think  that,  not  only  by  virtue  of  the 
statute,  but  upon  principles  of  natural  justice  as  well,  the 
court  had  power  to  hear,  and  was  bound  to  hear  the  appellants 
in  the  assertion  of  their  rights.  If  the  court  had  reached  the 
conclusion,  as  we  think  it  should  have  done,  that  no  part  of 
the  fund  belonged  to  its  own  suitors,  probably  the  better  prac- 
tice would  have  been  to  deny  the  motion  and  refuse  to  make 
distribution  altogether,  leaving  the  court  to  whose  suitors  the 
money  belonged  to  make  the  proper  orders. 

The  judgment  will  be  reversed  and  the  cause  remanded  for 
further  proceedings. 

Judgment  reversed. 


The  Chicago  City  Railway  Company 

V. 

Mary  Fbeemak. 

CoNTBiBXTTORT  negliobncb—Ikbtbuctionb. — In  actions  for  damagn 
occasioned  by  the  negligence  of  senrants  of  a  corporation,  where  the  evidence 
is  conflicting,  instructions  to  the  jury  should  be  accurate,  complete,  free  ficom 
a  tendency  to  mislead,  and  there  should  be  no  discrepancy  in  them*  So,'aa 
instruction  on  the  part  of  the  plaintiff  as  to  the  liability  of  the  defendant  by 
reason  of  negligence,  is  defective  if  it  omit  an  allegation  of  due  care  or  want 
of  negligence  on  the  part  of  the  plaintiff. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
W.  K.  McAllistee,  Judge,  presiding.  Opinion  filed  Augiist 
5,  1880. 

This  is  an  action  on  the  case  brought  by  appellee,  in  which 
she  recovered  damages  against  a])pellant  for  injuries  alibied 
to  have  been  caused  by  the  negligence  of  its  servants  in  the 
management  of  its  street  cars  and  turn-table.    The  first  connt 
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of  the  declaration  alleges  that  while  plaintiff  with  her  husband 
with  all  dne  care  and  diligence,  was  riding  in  a  buggy  along 
Indiana  Avenue,  in  Chicago,  near  its  intersection  with  Thirty- 
first  street,  one  of  the  defendants  cars,  through  the  negligence 
and  improper  management  of  defendant's  servants,  overturned 
said  buggy,  whereby  the  plaintiff  was  injured.  The  second 
connt  alleges  that  the  accident  was  caused  by  the  improper 
management  on  the  part  of  defendant's  servants,  of  a  turn- 
table appurtenant  t<>  defendant's  railway.  The  plaintiff  had 
a  verdict  for  $3500,  and  the  case  is  brought  here  by  appeal. 

Messrs.  Hitchcock,  Dupee  &  Judah,  for  appellant;  that  the 
burden  of  proof  was  upon  plaintiff  to  show  due  care,  cited  I. 
&  St  L.  R.  R  Co.  V.  Evans,  88  111.  63. 

Upon  the  question  of  comparative  negligence  the  instruction 
should  state  that  the  negligence  of  plaintiff  must  be  slight, 
and  that  of  defendant  gross  in  comparison:  Chicago  City  R'y 
Co.  V.  Lewis,  6  Brad  well,  242;  C.  B.  &  Q.  R.  R  Co.  v.  Har- 
wood,  90  111.  428;  III.  Cent  R  R  Co.  v.  Hammer,  72  111.  847. 

Instructions  should  state  the  law  with  accuracy  and  pre- 
cision, and  should  be  consistent:  C.  B.  &  Q.  R.  R  Co.  v. 
Payne,  49  111.  499;  Camp  Point  Mfg.  Co.  v.  Ballon,  71  lU. 
417;  Quinn  v.  Donovan,  85  III  194;  Chicago  City  R'y  Co.  v. 
Lewis,  5  Bradwell,  242. 

Mr.  D.  J.  Lyon  and  Mr.  F.  W.  Beckeb,  for  appellee;  that 
where  the  evidence  is  conflicting,  the  verdict  ought  not  to  be 
disturbed,  cited  Wiggins  Ferry  Co.  v.  Higgins,  72  111.  517. 

The  giving  of  an  instruction  containing  an  abstract  rule  of 
law  is  not  assignable  for  error:  Ryan  v.  Donnelly,  71  111.  100; 
Hayward  v.  Merrill,  12  Chicago  Legal  News,  235. 

The  omission  of  the  words  "while  exercising  due  care"  in 
some  of  the  instructions,  if  contained  in  others,  is  not  error: 
Lodge  V.  Gatz,  76  III.  272;  Nor.  Line  Packet  Co.  v.  Bininger, 
70  111.  571;  T.  W.  &  W.  R'y  Co.  v.  Ingraham,  77  111.  309; 
VanBuskirk  v.  Day,  32  111.  260;  Chicago  v.  Hesing,  83  111.  204. 

Taking  all  the  instructions  together  the  law  is  stated  cor- 
rectly:   Gilchrist  V.  Gilchrist,  76  111.  281. 

Voi.  TL         9 
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Wilson,  J.  Without  referring  to  the  testimony  in  detail, 
or  expressing  any  opinion  as  to  the  preponderance  of  the 
evidence,  it  is  sufficient  for  our  present  purpose  to  say,  that 
the  testimony  was  conflicting.  There  was  evidence  tending  to 
show  negligence  on  the  part  of  the  conductor  and  driver  of  the 
defendant's  car;  and  there  was  also  evidence  tending  to  show 
a  want  of  due  caution  on  the  part  of  the  plaintiff  and  her  hus- 
band. The  degree  of  negligence,  if  any,  on  the  one  hand,  or  of 
the  want  of  caution  on  the  other,  was  a  4)roper  subject  for  the 
consideration  of  the  jury  under  proper  instructions  by  the 
court.  But,  as  was  said  in  Indianopolis  and  St  Louis  B.  R 
Co.  V.  Evans,  88  111.  63,  "  in  cases  of  this  kind,  where  there  is  a 
conflict  of  evidence,  and  where  the  questions  are  perhaps 
doubtful,  instructions  ought  to  be  accurate,  complete  and 
free  from   any  tendency  to  mislead." 

Two  of  the  instructions,  the  firet  and  sixth,  given  by  the 
court  at  the  request  of  the  plaintiff,  were  erroneous,  and  were 
misleading  in  their  tendencv.  The  first  was  as  follows:  "The 
court  iubtructs  the  jury  as  a  matter  of  law,  that  a  corporation 
can  only  act  through  its  officers,  agents,  servants,  and  em- 
ployes, and  is  liable  for  all  wrongful  and  negligent  acts  or 
omissions  of  such  officers,  agents,  servants  and  which  are 
done,  performed  or  committed  by  this  class  of  persons  while 
in  the  discharge  of  their  legitimate  duties." 

The  objection  to  this  instruction  is  not  that  it  contains  a 
mere  abstract  proposition,  for  the  giving  of  such  an  instruction 
is  not  assignable  as  error  if  the  principle  announced  be  cor- 
rect and  the  instruction  applicable  to  the  case.     Nor  on  the 
other  hand,  is  it  error  to  refuse  an  instruction  though  it  states  the 
law  correctly,  if  it  contain  only  an  abstract  proposition.    The 
giving  or  refusing  such  an  instruction  rests  in  the  discretion 
of  the  court.     The  fault  of  the  instruction  under  considera- 
tion is  that  the  rule  stated  in  it  is  not  in  accordance  with  the 
law.     It  makes  a  corporation  liable  for  the  wrongful  or  negli- 
gent   acts  or  omissions  of  its  servants  and  employes,  r^ard- 
less  of  any  question  of  negligence  or  want  of  care,  howerer 
great    on  the   part  of   the  person  injured.     If  the  doctrine 
announced  in  the  instruction  be  true,  it  would  follow  that  a 
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party  injnred  throngli  the  negligence  of  the  servants  of  a  cor- 
poration would  be  entitled  to  recover,  even  though  the  negli- 
gence of  the  defendant  was  slight  and  that  of  the  plaintiff's 
gross,  thus  reversing  the  settled  law  on  that  subject.  The  rule 
in  relation  to  contributory  negligence  has  been  so  repeatedly 
declared,  both  in  the  Supreme  Court  and  in  this  court,  as  to 
render  the  citation  of  cases  unnecessary.  Here  the  declara- 
tion  alleged  due  care  on  the  part  of  the  plaintiff.  The  plea  of 
not  guilty  by  the  defendant  put  that  allegation  in  issue,  and 
the  burden  of  proving  due  care  on  the  part  of  the  plaintiff 
rested  upon  her.  But  the  jury  were,  in  effect,  instructed  that 
it  was  unnecessary  for  her  to  make  any  proof  on  the  subject. 

The  plaintiff's  sixth  instruction  was  as  follows  :  "  Although 
the  jury  may  believe  from  the  evidence  that  at  the  time  in 
question,  the  conductor  of  the  car  or  some  other  person  called 
out  to  plaintiff  and  her  husband,  with  the  intention  of  warn- 
ing them  of  danger,  yet  if  they  or  neither  of  them  heard  such 
warning,  and  if  the  plaintiff  and  her  husband  were  neither  of 
them  aware  of  what  was  being  done  with  respect  to  the  street- 
car in  question,  or  of  any  approaching  danger,  and  proceeded 
to  pass  said  car,  then,  notwithstanding  such  warning  was  given, 
if  the  jury  further  believe  from  the  evidence  that  such  con- 
ductor and  the  servants  of  defendant,  then  in  charge  of  such 
car,  might  have  prevented  or  avoided  the  alleged  injury  to 
plaintiff,  by  the  exercise  of  ordinary  care,  diligence  and  at- 
tention, and  failed  to  exercise  such  care  and  attention,  in  that 
behalf,  and  plaintiff  was  injured  in  consequence  thereof,  then 
the  plaintiff  is  entitled  to  recover  in  this  action  for  such  in- 
jury. 

This  instruction  has  the  same  vice  as  the  former  one.  It 
wholly  ignores  the  necessity  of  proof  of  care,  on  the  part  of  the 
plaintiff,  and  gives  .a  right  of  action  even  though  the  plaintiff 
might  have  avoided  the  injury  by  the  exercise  of  the  slightest 
care.  If  it  were  admitted  that  a  want  of  care  ought  not  to  be 
imputed  to  the  plaintiff  for  not  hearing  the  warning,  it  does 
not  follow  that  it  was  any  the  less  her  duty  to  look  out  for  dan- 
ger, and  exercise  care  irrespective  of  any  warning.  As  has 
already  been  seen,  that  duty  rested  upon  her,  and  an  instruc- 
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tion  wbich  ignored  it  as  a  necessary  element  to  her  right  to  re- 
cover was  erroneous.  Neither  of  the  instructions  are  based 
upon  the  theory  of  willful  or  criminal  negligence.  They  con- 
tain no  hypothesis  or  suggestion  of  willful  or  tortious  negli- 
gence,  and  if  the  instruction  had  been  so  framed  as  to  express 
correctly  the  law  arising  from  willful  negligence,  we  do  not 
think  the  record  discloses  evidence  on  which  it  could  be  based. 

It  is  urged  by  appellee  that  other  instructions  were  given 
in  which  the  rule  as  to  contributory  negligence  was  correctly 
stated.  We  think  that  in  actions  of  this  nature,  especially 
where  the  evidence  is  conflicting,  there  should  be  no  discrep- 
ancy in  the  instructions.  Otherwise,  as  was  said  in  Chicago 
City  Railway  Co.  v.  Lewis,  5  Bradwell,  242,  that  which  was 
intended  as  a  guide  to  lead  the  jury  to  correct  conclusions 
would  only  tend  to  confuse  and  lead  them  astray. 

For  the  error  of  the  court  below  in  giving  the  plaintiff's  first 
and  sixth  instructions,  the  judgment  is  reversed  and  the  cause 
remanded. 

Beversed  and  remanded. 

Justice  McAllister  did  not  sit  in  this  case. 


Michael  Sbwhc 

V. 
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L  Statbusnt. —  Appellant  purchased  a  bill  of  goods  upon  credit  of 
appellees,  and  was  subsequently  compelled  to  make  a  written  statement  of 
his  financial  standing  in  order  to  obtain  further  credit.  Failing  to  make 
payment,  he  was  arrested  upon  a  warrant  for  obtaining  goods  under  &]se 
pretenses,  and  while  a  prisoner  under  such  warrant  was  induced  to  procore 
his  father  to  sign  a  note  for  the  amount  of  the  debt. 

2.  Use  of  criminal  process  to  collect  a  debt. — ^Where  the  use  of 
criminal  process  is  employed  mainly  for  the  purpose  of  securing  the  payment 
of  a  private  indebtedness,  such  use  is  contrary  to  public  poli<7  and  iSkgalf 
and  a  note  given  under  such  circumstances  is  void. 

3.  Illegality  cankot  be  waived.— Wh^re  a  contract  is  void  on  the 
ground  of  public  policy,  or  against  a  statute,  any  attempt  to  enforce  it  will 
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fail,  whenever  the  illegality  appears,  and  in  snch  cases  there  can  be  no 
waiver.    No  consent  of  the  defendant  can  neutralize  its  effect. 

4.      COMPOUKDINO   CRIME — Ck)MPSNBATIOIT  FOR  PRIVATE  INJURY. — The 

proviso  in  the  statute  against  compounding  a  felony,  which  allows  a  person  to 
receive  compensation  for  his  private  iivjury,  has  no  application  in  this  case. 
The  statute  simply  intended  to  provide  that  the  mere  act  of  receiving  compen- 
sation for  a  loss  sustained  through  a  criminal  offense  shall  not  make  one  guilty 
of  compounding  the  crime. 

Appeal  from  the  Superior  Conrt  of  Cook  county;  the  Hon. 
Joseph  £.  Gabt^  Judge,  presiding^  Opinion  filed  August  5, 
1880. 

Mr.  J.  K.  Wilson  and  Mr.  Charles  H*  Wood,  for  appellant; 
that  the  note  was  procured  by  the  illegal  use  fit  the  criminal 
process  of  the  State,  and  is  tlierefore  void,  cited  Fay  v.  Oatley, 
6  Wis.  42;  Bo  wen  v.  Buck,  28  Vt.  309;  Shaw  v.  Spooner,  9 
K  H.  197;  Seiber  v.  Price,  26  Mich.  519;  Slpmer  v.  ThePeo- 
pie,  26  111.  70;  Schommer  v.  Farwell,  56  111.  542;  Henderson 
V.  Palmer,  71  111.  579;  Dixon  v.  Olmstead,  9  Vt.  310. 

Where  the  contract  is  void  on  the  ground  of  public  policy, 
its  confirmation  is  affected  with  the  original  taint:  Negley  v. 
Lindsey,  67  Pa.  St.  217;  Duncan  v.  McCullough,  4  Serg.  &  R 
482;  Coppel  v.  Hall,  7  Wall.  558. 

Mr.  Erio  Winters,  for  appellees;  that  the  note  is  not  void, 
cited  Eev.  Stat.  Chap.  38,  §  43;  Ford  v.  Cratty,  62  111.  813; 
Taylor  v.  Cottrell,  16  111.  93;  Schommer  v.  Farwell,  56  111.  542. 

The  assignment  of  accounts  by  appellant  to  his  father  consti- 
tutes a  good  consideration  for  the  note:  Parsons  on  Contracts, 
445;  Whitter  v.  Skinner,  23  Vt  532;  Edson  v.  Fuller,  2  Fos- 
ter, 185. 

Wilson,  J.  The  testimony  as  disclosed  by  the  record  tended 
to  establish  the  following  state  of  facts  :  William  Shenk,  son 
of  appellant,  was  engaged  in  the  boot  and  shoe  trade,  at  Pon- 
tiac,  Illinois.  Early  in  January,  1876,  he  bought  a  bill  of 
goods  of  appellees'  traveling  salesman,  and  about  thirty  days 
subsequently  called  at  their  store  in  Chicago  and  wanted  to 
buy  another  bill.    Mr.  Dodge,  one  of  appellees,  required  as  a 
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condition  of  giving  him  further  credit,  that  ho  should  make 
out  a  written  statement  of  Iiis  affairs,  which  he  accordingly 
did,  showing  how  many  goods  he  had  on  hand,  how  much 
money,  also  the  amount  of  his  indebtedness;  and  thereupon 
on  his  promising  to  remit  $200  within  two  weeks,  appellees 
sold  liim  a  further  bill  of  goods,  making  his  indebtedness  to 
them  about  $700. 

Not  long  after  the  purchase  of  the  last  bill,  and  being  also 
indebted  to  various  other  firms,  Shenk  sent  a  portion  of  his 
stock  to  Chicago  and  had  the  same  sold  at  auction.  The  resi- 
due he  disposed  of  to  one  McMullen,  taking  his  notes  therefor, 
payable  in  one  and  two  years,  and  soon  after  removed  to  Chi- 
cago. 

Becoming  satisfied  of  the  falsity  of  Shenk's  statements,  ap- 
pellees, acting,  as  we  infer  from  the  evidence,  in  concert  with 
other  creditors,  placed  the  matter  in  the  hands  of  Turtle's  De- 
tective Agency.  A  warrant  for  the  arrest  of  Shenk  on  the 
charge  of  obtaining  goods  on  false  pretenses  was  procured  from 
a  justice  of  the  peace,  which  Mr.  Bull,  one  of  Turtle's  men, 
was  deputized  to  execute,  and  Shenk  was  arrested.  It  would 
swell  this  opinion  into  undue  proportions  to  recapitulate  the 
testimonv  in  relation  to  the  various  occurrences  tliat  followed 
the  arrest,  and  which  finally  culminated*  in  obtaining  the  exe- 
cution of  a  note  for  §1,500  by  Shenk's  father,  payable  to  appel- 
lees, as  a  condition  to  the  son's  release  from  the  arrest 

While  there  is  some  conflict  in  the  testimony  in  relation  to 
minor  things,  one  must  be  very  blind  not  to  see  in  reading  the 
entire  evidence  that  the  object  sought  to  be  accomplished  by 
the  use  of  the  criminal  process  was  not  the  punishment  of 
Shenk  for  an  offense  against  the  public,  but  to  coerce  him  by 
threatened  imprisonment  into  the  payment,  or  furnishing  se- 
curity for  his  private  debt. 

Upon  being  arrested,  he  was  not  taken  before  the  justice  of 
the  peace  who  issued  the  warrant,  but  to  Turtle's  office,  and 
was  there  locked  up  until  Mr.  Dodge  could  be  sent  for.  Upon 
the  latter's  arrival  negotiations  were  opened  for  the  furnishing 
of  security  by  Shenk  for  the  payment  of  appellees'  debt,  and 
he  was  threatened  with  imprisonment  as  tae  consequence  of 
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his  failing  to  do  so.  He  was  much  alarmed  and  shed  tears, 
and  finally  thought  it  possible  his  father  might  give  a  note. 
His  request  to  see  an  attorney  was  refused,  and  he  was  taken 
a  close  prisoner  into  the  country  to  see  his  father,  guarded  by 
Bull  and  another  of  Turtle's  men — was  kept  locked  up  dur- 
ing the  night  at  Wilmington,  and  on  the  following  morning 
taken  out  to  his  father's. 

On  arriving  there  they  found  the  latter  in  bed,  very  ill,  suf- 
fering great  pain  from  a  large  carbuncle  on  his  spine  just  below 
the  neck,  and  more  or  less  under  the  influence  of  morphine 
which  the  attending  physician  had  been  administering  to  him 
for  several  days.  It  does  not  require  the  testimony  of  an  ex- 
pert to  prove  that  if  not  entirely  incapacitated,  he  was  in  an 
unfit  condition  for  the  transaction  of  business  of  that  nature, 
and  it  should  seem  that  ordinary  considerations  of  humanity 
would  have  been  suflicient  to  induce  the  detectives  to  respect 
his  request  not  to  be  disturbed.  Bull  had  brought  with  him  a 
note  for  $1500  drawn  up,  ready  for  appellant's  signature,  and 
which  he  was  finally  induced  to  sign. 

It  is  not  very  material  whether  this  was  brought  about  by 
Bull's  threats  of  imprisonment  of  the  son,  or  by  the  importu- 
nities of  the  latter.  It  is  enough  that  appellant  saw  his  son  in 
the  custody  of  oificers  of  the  law  charged  with  a  criminal  ofiense 
which  would  send  him  to  prison,  and  from  which  appellant  was 
made  to  believe  there  was  no  way  of  escape  except  by  his  exe- 
cuting the  note.  He  signed  it,  and  the  parties  left.  The  war- 
rant having  accomplished  its  mission,  was  never  returned, 
Shenk  was  suffered  to  go  at  large,  and  no  more  was  heard  of 
the  criminal  prosecution.  In  addition  to  these  general  fea- 
tures of  the  case,  other  significant  circumstances  were  disclosed 
in  the  proof,  all  tending  to  fortify  the  view  that  the  criminal 
prosecution  was  resorted  to  solely  for  the  purpose  of  aiding 
ap])ellee8  in  the  collection  of  their  and  the  other  creditors' 
demands  against  Wm.  P.  Shenk,  and  not  to  vindicate  an  infrac- 
tion of  the  criminal  laws. 

If  we  are  correct  in  our  conclusion  that  the  object  sought  by 
the  commencement  of  the  criminal  prosecution  was  as  already 
stated,  the  question  arises,  does  a  note  or  otlier  undertaking  to 
pay,  thus  obtained,  constitute  a  valid  obligation? 
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We  understand  the  law  to  be  well  settled,  that  the  use  of 
the  criminal  process  of  tlie  state  as  a  means  of  collecting  pri- 
vate indebtedness  is  illegal  and  contrary  to  public  policy;  and 
that  contracts  entered  into  or  securities  obtained  under  the 
pressure  of  such  a  proceeding  cannot  be  enforced.  In  1  Chit. 
Grim.  Law,  p.  4,  it  is  said:  "  Any  contract  or  security,  made  in 
consideration  of  dropping  a  criminal  prosecution,  suppressing 
evidence,  soliciting  a  pardon,  or  compounding  any  public  of- 
fense, is  invalid."  See,  also,  5  East,  298;  11  East,  46;  and  in 
Henderson  v.  Palmer,  71  111.  679,  the  court  say:  "Tlie  rule  is 
fully  recognized  that  where  a  contract  grows  immediately  out 
of,  or  is  connected  with  an  illegal  or  immoral  act,  a  court  of 
justice  will  not  lend  its  aid  in  its  enforcement." 

In  Bowen  v.  Buck,  28  Vt.  309,  certain  creditors  living  in 
Massachusetts  had  charged  a  debtor,  then  residing  in  Ver- 
mont, with  obtaining  goods  under  false  pretenses,  and  caused 
him  to  be  arrested  by  an  order  of  the  Governor  of  Vermont, 
under  a  requisition  from  the  Governor  of  Massachusetts,  and 
held  until  he  paid  and  secured  a  portion  of  the  claim.     It  was 
held  that  as  the  process  nnder  which  he  was  arrested  was  used 
in  a  manner  to  compel  the  defendant  to  settle,  and  give  the 
note  in  suit,  the  note  was  void.    The  court  says:  "It  must  be 
distinctly  understood  that  it  is  wholly  illegal  to  use  the  crimi- 
nal process  of  the  State  to  extort  money,  or  even  to  compel  the 
payment  of  debts.     It  was  not  provided  for  any  such  purpose. 
If  a  creditor  is  desirous  of  collecting  a  demand,  lawfully  due 
him,  the  laws  have  provided  remedies  deemed  by  the  legisla* 
ture  suitable  and  competent  for  that  purpose." 

Again,  in  Fay  v.  Oatley,  6  Wis.  42,  a  creditor  in  the  State 
of  New  York  procured  an  indictment  against  his  debtor  resid- 
ing in  Wisconsin  on  the  charge  of  obtaining  the  goods  for 
which  the  debt  was  incurred,  on  false  pretenses,  and  procured 
a  requisition  on  the  Governor  of  Wisconsin,  who  issued  his 
warrant,  on  which  the  debtor  was  arrested,  with  the  view  of  in- 
ducing  him  to  furnish  the  security,  and  he  was  held  until  his 
friends  furnished  the  required  security,  when  he  was  released. 
The  Supreme  Court  held  that  the  securities  so  obtained  were 
void,  being  obtained  through  an  abuse  of  legal  process  and 
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against  public  policy.  Tlie  court  after  setting  forth  the  cir- 
cumstaDces  of  the  event  and  detention,  the  giving  of  the  secur- 
ity and  the  sudden  abandonment  of  the  prosecution,  proceeds: 
^^  This  is  such  gross  abuse  of  criminal  process  as  to  preclude  its 
sanction  by  any  court  of  law  or  equity.  Public  policy  will  not 
permit  the  process  of  the  State  to  be  perverted  and  abused, 
and  all  contracts  growing  ont  of  such  perversion  and  abuse, 
are  for  that  reason  utterly  void." 

In  the  light  of  the  principles  thus  enunciated  and  in  respect 
to  which  we  are  not  aware  that  there  is  any  conflict  in  the  au- 
thorities, several  of  the  instructions  given  at  the  request  of  the . 
plaintiff  were  improper,  two  or  three  of  which  we  will  notice. 
The  3d  is  in  substance,  that  if  the  jury  believe  from  the  evi- 
dence that  Dodge  had  reasonable  grounds  to  suspect  that  Wil- 
liam Shenk  was  guilty  of  the  crime  charged  in  the  complaint, 
and  that  he  was  in  fact  guilty  of  the  crime  charged  in  the  com- 
plaint, then  Dodge  was  justified  in  suing  out  the  warrant  and 
causing  the  arrest  of  Shenk. 

Aside  from  the  technical  objection  that  the  complaint  in 
fact  fails  to  charge  any  offense  by  reason  of  an  omission  to 
allege  that  Shenk  did  anything,  the  allegation  being  merely 
"  that  Shenk  did,  on  the  26th  day  of  February,  1876,  by  false 
pretenses,  with  intent  to  cheat  Phielps,  Dodge  &  Palmer  of 
certain  boots  and  shoes  of  the  value  of  $275.'^  Aside  from  this 
objection  is  the  more  substantial  one  that  it  excludes  from  the 
jury  all  consideration  of  the  vital  question  in  the  case  as  to  the 
purpose  and  object  for  which  Dodge  sued  out  the  warrant,  and 
as  to  the  use  that  was  intended  to  be  made  of  it.  If  the  object 
was  merely  to  punish  the  accused  for  a  criminal  offense,  and  it 
was  used  for  that  purpose,  the  arrest  was  lawful;  but  if  the 
object  was  to  coerce  the  accused  under  the  cloak  of  a  criminal 
prosecution  into  the  giving  security  for  his  private  debt,  and 
it  was  used  for  that  purpose,  the  arrest  was  not  lawful — and 
this  was  a  question  of  fact  which  should  have  been  submitted 
to  the  jury  by  proper  qualifying  words  in  the  instruction. 
The  inference  which  it  would  seem  was  sought  to  be  drawn 
from  the  instruction  as  given  was,  that  if  Wm.  P.  Shenk  was 
guilty,  Dodge  was  justified,  not  only  in  causing  his  arre^it,  but 
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also  in  using  it  as  an  instrument  to  induce  appellant  to  execute 
the  note.  If  it  had  not  that  significance,  it  had  no  relevancy 
to  the  issue,  and  for  that  reason  was  improper. 

The  plaintiffs'  5th,  8th  and  11th  instructions  were  also  im- 
proper for  the  same  reason.     The  11th  was  as  follows  : 

"  If  the  jury  find  from  the  evidence  that  the  defendant  exe- 
cuted the  note  in  question,  knowing  at  the  time  of  the  execu- 
tion of  the  same  that  he  was  executing  a  note,  and  for  the 
amount,  and  payable  as  shown  by  the  same,  that  he  voluntarily 
assumed  the  debt  or  debts  of  his  son,  and  understood  the  effect 
d*  what  he  was  doing,  and  if  the  jury  find  from  the  evidence, 
that  the  consideration  for  said  note,  as  between  the  plaintiffs 
and  defendant,  was  the  assignment  to  said  defendant  of  the 
accounts  against  his  son,  and  they  were  so  assigned,  and  that 
at  the  time  of  the  giving  of  said  note,  the  defendant  had  notes 
due  the  said  son  in  his  possession  or  control,  then  the  assigning 
of  said  accounts  was  a  good  and  valid  consideration,  and  the 
jury  should  find  for  the  defendants." 

All  that  is  said  in  this  instruction  mav  have  been  true  and 
still  the  plaintiffs  would  not  be  entitled  to  recover  if  the  jury 
further  believed  from  the  evidence  that  the  defendant  was 
induced  to  execute  the  note  by  an  illegal  use  of  the  criminal 
process.  The  5th  and  8th  instructions  are  open  to  the  same 
criticism. 

We  are  also  of  the  opinion  that  the  qualification  added  by 
the  court  to  several  of  the  defendant's  instructions  was  improper. 
The  4th  instruction  was  as  follows:  *'If  the  jury  believe  fruin 
the  evidence  that  the  criminal  prosecution  was  commenced  by 
the  plaintiffs  against  William  Shenk  for  the  purpose  of  ena- 
bling them  to  collect  their  debt,  and  that  they  made  use  of  it 
to  get  the  note  in  evidence  from  the  defendant,  that  is  a  fraud 
upon  the  law,  and  in  such  case  the  plaintiff  cannot  recover." 
And  the  3d  instruction  is  in  substance  that  if  the  plaintiflfs 
swore  out  the  warrant,  and  arrested  Shenk,  and  without  return- 
ing the  writ  to  the  justice,  took  the  prisoner  to  a  foreign 
county,  and  that  this  was  done  for  the  purpose  of  procuring  the 
execution  of  the  note  in  question,  and  that  thereby  the  plain- 
tiffs succeeded  in  obtaining  the  execution  of  the  note,  and 
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thereupon  let  Shenk  go  without  attempting  to  bring  him  be- 
fore the  justice,  then  such  use  of  the  process  was  illegal  and  a 
fraud  upon  the  law,  and  the  note  so  procured  cannot  be  en- 
forced by  the  plaintiifs. 

The  court  refused  to  give  these  instructions  as  asked,  but 
gave  them  after  adding  the  following  qualification:  "Unless 
as  a  part  of  the  transactions  between  the  parties,  the  accounts 
against  the  son  were  assigned  to  the  defendant  as  the  consider- 
ation of  the  note  in  suit,  in  which  case,  as  the  defendant  has 
not  returned  the  accounts,  he  cannot  avoid  the  note.^*  The 
court  seems  to  have  invoked  tlie  principle  of  an  equitable 
estoppel  in  order  to  give  effect  to  a  contract  tainted  with  ille- 
gality. It  was,  in  effect,  saying  the  plaintiff  has  procured  the 
execution  of  a  contract  by  illegal  means,  and  through  an 
abuse  of  the  criminal  process  of  the  State;  but  because  the 
defendant  has  not  returned  so  much  of  the  consideration  as  he 
actually  received,  the  plaintiff  shall  have  a  verdict.  The  cases 
are  numerous  to  the  effect  that  where  a  contract  is  void  on  the 
ground  of  public  policy  or  against  a  statute,  any  attempt  to 
enforce  it  will  fail  whenever  the  illegality  appears — and  the 
circumstance  that  one  party  has  failed  to  perform  his  part  of 
the  agreement  cannot  operate  as  a  waiver  of  such  illegality. 

Tlie  general  principle  is  stated  in  Coppel  v.  Hall,  7  Wall, 

538.     Mr.  Justice ,  in  delivering  the  opinion  of 

the  court,  uses  the  following  language:  "The instruction  given 
that  if  the  contract  was  illegal,  the  illegality  had  been  waived 
was  founded  on  a  misconception  of  the  law.  In  such  cases 
there  can  be  no  waiver.  The  defense  i&  allowed  not  for  the  sake 
of  the  defendant,  but  of  the  law  itself.  The  principle  is  in- 
dispensable to  the  purity  of  its  administration.  It  will  not 
enforce  what  it  has  forbidden  and  denounced. '  The  maxim 
exdolo  vialo  non  oritur  actio  is  limited  by  no  such  qualifica- 
tion. Whenever  the  illegality  appears,  whether  the  evidence 
comes  from  one  side  or  the  other,  the  disclosure  is  fatal  to  the 
case.  No  consent  of  the  defendant  can  neutralize  its  effect. 
A  stipulation  in  the  most  solemn  form  to  waive  the  objection 
would  be  tainted  with  the  vice  of  the  original  contract,  and 
void  for  the  same  reasons.      Wherever  the  contamination 
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readies,  it  destroys.  The  principle  to  be  extracted  from  all  the 
cases  is  that  the  law  will  not  lend  its  support  to  a  claim  founded 
upon  its  violation."  See  also  Collins  v.  Blantern,  1  Smith's 
Leading  Cases,  630  and  notes. 

But  it  is  insisted  by  appellees  that  under  the  saving  clause 
of  the  Revised  Statutes  against  compounding  a  criminal  offense, 
it  was  lawful  for  them  to  receive  compensation  for  the  private 
injury  sustained  through  the  false  representations  of  William 
P.  Shenk.  That  statute  provides  as  follows:  "  Whoever  takes 
moneys  or  other  reward  or  promise  thereof  to  compound  any 
criminal  offense,  shall  be  fined  in  double  the  sum  or  value  of 
the  thing  agreed  to  be  taken;  but  no  person  shall  be  debarred 
from  taking  his  goods  or  property  from  the  thief  or  felon,  or 
receiving  compensation  for  the  private  injury  occasioned  by  the 
commission  of  any  such  criminal  offense."  It  is  not  perceived 
that  the  provisions  of  that  statute  militates  against  the  view  we 
have  taken  of  the  present  case.  The  statute  simply  intended 
to  provide  that  the  mere  act  of  receiving  compensation  for  a 
loss  sustained  through  a  criminal  otfense,  shall  not  make  one 
guilty  of  compounding  the  crime.  As,  if  a  man  steals  my 
horse  I  may  receive  back  my  property,  or  if  he  steals  my 
money  I  may  take  his  note  or  other  security  for  its  repayment, 
without  subjecting  myself  to  the  charge  of  compounding  the 
crime.  And  the  fact  that  I  do  this  while  the  oflfender  is  under 
arrest,  does  not  of  itself  render  the  transaction  illegal. 

Nor  do  we  think  the  court  in  Taylor  v.  Cottrell,  16  HI.  314, 
and  Ford  v.  Cratty,  52  111.  314,  cited  by  appellee's  counsel,  in- 
tended to  declare  a  different  principle.     In  the  former  case  the 
court  says:     *'The  motive  and  intention  of  the  prosecutor  or 
other  person  who  may  use,  or  seek  to  use  the  process  of  the 
law,  or  the  imprisonment  as  a  means,  motive  or  consideration 
to  influence,  in  connection  with  the  fact  or  degree  of  influence 
thereby  exercised  upon  the  party,  are  to  be  taken  and  consid- 
ered together,  and  from  the  whole  thus  presented,  we  determine 
the  duress  as  a  question  of  fact."     And  the  court  concludes  by 
saying:     ''The  evidence  failing  to  satisfy  us  of  the  false,  mali- 
cious or  illegal  impnaonment^  or  that  the  consideration  of  tliifl 
note  was  a  discharge  from  it,  and  not  a  just  satisfaction  of  Tay- 
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lor's  equitable  claim,  we  are  of  opinion  that  the  judgment 
should  be  reversed."  A  clear  implication  that  had  the  arrest 
been  illegal,  the  judgment  would  have  been  the  other  way. 

In  Schommer  v.  Farwell,  66  111.  642,  which  was  a  case  very 
similar  to  this  in  many  of  its  features,  Mr.  Justice  Lawrence 
says:  "It  is  quite  true  as  urged  by  counsel  for  appellees  that  a 
person  prosecuting  upon  a  charge  of  criiae  may  receive  private 
satisfaction  for  his  private  injury,  and  the  fact  that  he  receives 
this  while  the  prisoner  is  in  confinement,  and  forbears  further 
prosecution,  does  not,  of  itself,  render  the  transaction  illegal. 
But,  as  was  said  by  Parsons,  C.  J.,  in  Watkins  v.  Baird,  6  Mass. 
606,  even  if  the  imprisonment  is  lawful,  yet  if  the  prosecu- 
tor detain  the  prisoner  in  prison  unlawfully  by  covin  with  the 
jailor,  this  is  a  duress  which  will  avoid  the  deed. 

"There  can  be  no  doubt  of  the  correctness  of  this  principle,  and 
it  applies  to  the  case  at  bar.  *  *  *  It  is  evident  that  the 
sole  purpose  of  Keefe  in  this  prosecution  was  by  the  agencies 
of  the  criminal  law  to  secure  what  lie  believed  to  be  a  debt  due 
to  his  employers.  T\^e  police  officers  seem  to  have  paid  no  at- 
tention to  the  command  of  the  magistrate's  warrant,  or  to  the 
rights  of  the  prisoner,  but  to  have  used  their  official  power 
merely  in  obedience  to  the  wishes  of  Keefe,  and  to  enable  him 
to  acxK>mpli8h  his  private  purpose." 

For  the  error  of  the  court  in  giving  the  plaintiffs'  instruc- 
tion hereinabove  referred  to,  and  qualifying  the  defendant's 
instructions,  the  judgment  of  the  court  below  is  reversed  and 
and  the  cause  remanded. 

Beversed  and  remanded. 


The  Phcenix  Mutual  Life  Insurance  Company 

y. 
James  Batchen  et  al. 

1.  Mbchawic's  likn — Surplus. — A  decree  in  a  mechanic's  lien  proceed- 
ings ordering  the  payment  to  a  mere  lien  creditor  of  the  entire  anrplns 
proceeds  of  che  property  after  satisfying  the  other  lien  creditors  and  incum- 
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brancers,  is  erroneous.  The  surplus,  after  satisfying  the  liens,  belongs  to  the 
owner  of  the  fee,  and  such  owner  should  be  ascertained,  and  the  surplus 
ordered  to  be  paid  to  him.  The  fact  that  there  was  evidence  tending  to  show 
that  the  property  was  not  worth  enough  to  satisfy  the  liens  and  incumbrances 
will  not  change  this  rule.  What  the  property  will  bring  at  a  sale  cannot  be 
known,  judicially,  until  a  sale  is  made,  and  the  decree  should  be  so  framed 
as  to  ensure  proper  distribution,  however  large  or  small  the  proceeds 
maybe. 

2.  Priority  of  liens  oyer  incuhbrances.— Contracts  for  materials 
have  priority  over  a  subsequent  incumbrance  by  trust  deed  placed  upon  the 
premises,  and  where  the  holder  of  a  trust  deed  for  purchase  money,  made 
prior  to  the  contracts  for  materials,  which  would  be  the  first  lien,  releases  such 
incumbrance  in  consideration  of  the  assignment  to  him  of  the  subsequent  in- 
cumbrance, or  third  lien,  placed  upon  the  premises,  he,  by  such  act,  nec^ 
essarily  yields  precedence  to  the  lien  for  materials,  which  in  the  order  of 
priority  stood  ahead  of  the  last  trust  deed.  The  first  lien  had  no  power  to 
impart  to  the  third  any  of  its  precedence  so  as  to  give  the  latter  priority  to 
the  extent  of  the  incumbrance  thus  retired  behind  it. 

3.  Limitation  op  time  for  filing  petition — Custom  as  fixing  time 
of  payment, — Where  no  time  of  payment  for  materials  is  fixed  by  the  con- 
tract, the  price  becomes  due  and  payable  as  soon  as  the  delivery  is  com- 
pleted ;  but  where  a  uniform  custom  and  course  of  dealing  on  the  part  of  the 
contractor  to  demand  payment  at  the  close  of  each  month  is  shown,  and  that 
such  custom  was  known  to  the  owner,  there  arises  by  implication,  an  under- 
standing between  the  parties  that  credit  should  be  given  until  the  close  of 
each  month  for  all  materials  delivered  during  such  month,  according  to  the 
custom. 

4.  Amendment  to  petition  as  affecting  the  limitation.— An 
amendment  of  the  petition  for  a  lien,  although  technically  it  may  set  out  a 
new  contract,  will  not  expose  the  cause  ot  action  to  the  bar  of  the  statute 
limiting  the  time  for  filing  a  petition.  In  applying  the  statute  of  limita- 
tions in  such  cases  the  identity  of  the  original  and  amended  petition  is  not 
to  be  determined  by  strict  and  technical  rules. 

5.  Assignment  of  claim  pendente  lite.— A  mechanic's  lien  is  so  far 
a  personal  right,  that  the  proceeding  to  establish  it  even  if  it  has  been  as- 
signed, should  be  carried  on  in  the  name  of  the  assignor,  and  there  was  no 
error  in  entering  the  decree  in  this  case  in  the  name  of  the  assignor  for  the 
use  of  the  assignee. 

6.  Cestui  que  trust  a  necessary  party. — ^The  trustee  in  a  deed  of 
trust  is  not  a  "  creditor  '*  within  the  meaning  of  the  statute  relating  to  me- 
chanic's lien,  and  before  such  lien  can  be  enforced  so  as  to  obtain  priority 
over  other  incumbrances,  the  cestui  que  trust  must,  within  the  period  limited 
by  the  statute,  be  made  a  party  to  the  suit. 

7.  Petitioner  must  make  inquiry  as  to  holders  of  incumbbakcbs 
— Unknown  owners. — lien  creditors,  having  knowledge  of  the  eidutenoe 
of  incumbrances,  are  put  upon  inquiry  to  learn  the  ownership  of  such  indebt- 
edness at  the  time  of  bringing  their  suit.  Foiling  by  the  exercise  of  reason- 
able diligence  to  ascertain  the  ownership  of  such  indebtedness,  so  as  to  prop- 
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erly  make  them  parties  defendant,  there  would  seem  to  be  no  reason  why 
they  may  not  avail  themselves  of  the  provisions  of  the  chanceiy  code  relat- 
ing to  unknown  owners. 

8.  Evidence — Sale  under  trust  deed.— Statements  of  a  witness  upon 
cross-examination,  tkat  on  a  certain  date,  certain  premises  were  sold  at  a 
trustee^s  sale,  by  reason  of  default  in  the  payment  of  interest,  is  not  sufficient 
proof  of  a  valid  sale  under  a  trust  deed.  It  does  not  show  under  what  deed 
the  sale  took  place,  or  by  whom,  or  by  whose  authority  it  was  made,  or  that 
there  was  any  advertisement,  or  the  manner  of  sale,  or  that  conveyance  was 
made  under  the  sale. 

9.  Possession  of  indebtedness  at  time  of  filing  petition. — If  the 
Bssigmee  of  a  mortgage  indebtedness  would  protect  himself  under  a  proceed- 
ing for  mechanic's  lien,  be  must  show  that  at  the  time  of  the  institution  of 
proceedings  to  enforce  the  lien  he  was  in  possession  of  the  securities.  In  the 
absence  of  such  proof,  it  will  be  presumed  that  they  remained  in  the  hands 
of  the  aissignor,  until  after  the  date  of  filing  the  petition  for  a  lien. 

Appeal  from  the  Superior  Conrtof  Cook  county;  the  Hon.. 
S.  M.  MooRE,  Judge,  presiding.   Opinion  filed  August  6, 1880. 

The  record  in  this  case  shows  the  institution  of  several  suits 
for  the  establislmient  and  foreclosure  of  mechanics!  liens  upon 
the  same  property,  their  subsequent  consolidation,  and  a  final 
hearing  of  the  consolidated  cause  on  pleadings  and  proofs^ 
resulting  in  a  decree  in  favor  of  the  petitioners.  The  condi- 
tion of  the  title  to  the  property  in  dispute,  as  shown  by  the 
record,  is  substantially  as  follows: 

On  the  31st  day  of  July,  1875,  Mary  K.  Barnes  was  the 
owner  in  fee,  subject  to  the  incumbrance  of  a  deed  of  trust  in 
favor  of  one  Dickerman  for  $16,000,  of  certain  premises  situ- 
ated on  the  corner  of  Wabash  avenue  and  Thirty-fourth  street, 
Chicago,  known  as  lots  1  to  14,  block  8,  Barnes'  addition,  etc. 
Of  these  lots  those  numbered  from  1  to  11  front  on  Wabash 
avenue,  and  the  residue  on  Thirty-fourth  street.  On  the  day 
above  named,  J.  Spencer  Barnes,  the  husband  of  said  Mary  K. 
Barnes,  entered  into  a  written  contract  on  behalf  of  his  wife, 
which  contract  seems  to  have  been  subsequently  carried  out  by 
her,  to  sell  and  convey  said  premises  to  John  C.  McCord,  clear 
of  incumbrances,  for  the  sum  of  $40,000,  of  which  sura  $1,000 
was  to  be  paid  in  cash  at  the  date  of  the  contract,  and  $6,00C 
on  delivery  of  the  deed,  and  the  remaining  $33,000  was  to  be 
secured  by  eleven  deeds  of  trust,  viz:  one  for  the  sum  of  $3,000 
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on,  each  of  the  eleven  lots  fronting  on  Wabash  avenne.  The 
contract  further  provided  th^t  said  McCord  should,  within  nine 
months  from  that  date,  erect  on  said  eleven  lots  a  block  of 
eleven  houses,  costing  not  less  that  $50,000,  and  for  that  pur- 
pose he  was  authorized  to  place  on  said  lots,  incumbrances  to 
the  amount  of  $45,000,  viz:  $4,000  each  on  lots  1  to  10,  and 
$5,000  on  lot  11,  and  it  was  agreed  that  such  incumbrances 
should  have  priority  over  said  eleven  trust  deeds  for  said  $38,- 
000  of  the  purchase  money. 

The  conveyance  under  this  contract,  instead  of  being  made 
to  John  C.  McCord,  was,  at  his  request,  made  to  his  brother, 
Joseph  T.  McCord.  So  far  as  the  eleven  lots  on  Wabash 
avenue  are  concerned,  it  is  admitted  that  said  Joseph  T.  Mc- 
Cord took  the  title  merely  as  trustee  for  his  brother.  As  to 
the  character  in  which  he  took  the  title  to  the  three  lots  on 
Thirty-fourth  street  the  evidence  is  conflicting,  there  being  tes- 
timony on  the  one  hand  tending  to  show  that  he  acquired  said 
title  in  his  own  right,  and  on  the  other,  that  as  to  those  lots  also 
he  was  a  mere  trustee  for  John  C.  McCord. 

For  the  purpose  of  raising  a  fund  to  be  expended  in  erecting 
the  buildings  on  Wabash  avenue,  said  John  C.  McCord,  obtained 
from  the  Phoenix  Mutual  Life  Insurance  Company  of  Hart- 
fbrd,  Conn.,  a  loan  of  $45,000.  For  this  loan  said  John  C.  and 
Joseph  T.  McCord  executed  their  eleven  joint  bonds,  bear- 
ing date  March  13,  1875,  payable  to  the  Phoenix  Mutual 
Life  Insurance  Company,  ten  of  said  bonds  being  for  the  sam 
of  $4,000  each,  and  the  remaining  bond  being  for  the  sum  of 
$5,000,  and  to  secure  said  bonds,  said  Joseph  T.  McCord  and 
wife  executed  to  Lyman  Baird,  as  trustee,  eleven  deeds  of  trust  on 
said  eleven  lots  fronting  on  Wabash  avenue,  the  ten  of  said 
deeds  of  trust  securing  said  ten  $4,000  bonds,  being  on  said  lots 
numbered  from  1  to  10,  and  the  one  securing  said  5,000  bond 
being  on  said  lot  11.  All  of  said  deeds  of  trust  bore  date 
August  13, 1875,  and  were  recorded  September  13, 1875.  The 
eleven  deeds  of  trust  to  secure  the  $33,000  of  purchase-money 
were  also  executed  by  said  Joseph  T.  McCord  and  wife,  to  John 
W.  Marsh,  as  trustee,  bearing  date  August  13,  1875,  and 
recorded  September  14,  1875,  the  last  mentioned  trust  deeds 
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being  by  their  terms  made  Bubject  to  those  given  to  secure  the 
loan  from  the  Phoenix  Mutual  Life  Insurance  Company. 

The  deed  from  Mary  K.  Barnes  and  husband  to  Joseph  T. 
McCord,  conveying  the  fourteen  lots,  is  shown  to  have  been  re- 
corded September  30,  1876,  but  there  seems  to  be  no  evidence 
in  the  record  as  to  its  precise  date.  It  is  proved,  however, 
that  it  was  not  actually  executed  until  some  time  after  Septem- 
ber 14th,  the  date  of  the  recording  of  the  latter  of  the  two 
series  of  trust  deeds.  The  first  installment  of  the  purchase- 
money,  viz:  $1,000,  is  shown  to  have  been  paid  down  when  the 
contract  was  signed,  and  the  $6,000  payment  was  made  at  or 
about  the  time  of  the  execution  of  the  deed. 

On  the  1  Ith  day  of  November,  1875,  said  Mary  K.  Barnes, 
in  order  to  induce  said  Dickerman  to  release  his  incumbrance 
on  said  property,  executed  to  him  for  the  indebtedness  thereby 
secured,  deeds  of  trust  on  certain  other  property,  and  as  a  fur- 
ther security  assigned  and  delivered  to  liim  five  of  said  eleven 
$3,000  deeds  of  trust,  viz:  those  covering  lots  7,  8,  9,  10  and 
11.  These  deeds  of  trust  were  held  by  Dickerman  at  the  time 
of  the  final  hearing  of  the  cause. 

During  the  progress  of  the  litigation,  the  Third  National 
Bank  of  Chicago,  and  Huntington  W.  Jackson,.the  receiver  of 
said  bank,  appeared  and  filed  their  answer,  claiming  that  on  the 
firet  day  of  February,  1876,  and  before  the  filing  of  any  of  the 
petitions  herein,  said  Mary  K.  Barnes,  for  a  valuable  consider- 
ation, assigned  and  delivered  to  said  bank  the  remaining  six 
of  said  §3,000  deeds  of  trust,  viz:  those  covering  lots  1  to  6, 
and  tliat  said  bank  and  its  receiver  had  ever  since  continued 
to  be  the  owner  and  holder  thereof.  On  the  hearing  before 
the  master,  said  deeds  of  trust  and  the  promissory  notes  ac- 
companying the  same,  were  produced  by  the  receiver,  but 
there  is  no  evidence  beyond  the  mere  possession  of  said  securi- 
ties at  that  time,  fixing  the  date  of  the  assignment  thereof  to 
the  bank. 

On  the  28th  day  of  December,  1875,  John  C.  McCord  ob- 
tained from  the  National  Fire  Insurance  Company  of  Hart- 
ford, Conn.,  a  further  loan  of  $9,000.  For  this  loan  said  John 
C.  and  Joseph  T.  McCord,  on  the  same  day  executed  their  three 
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joint  bonds  for  $3,000  each,  payable  to  Francis  Bradley,  and 
to  secure  said  bonds  said  Joseph  T.  McCord  and  wife  also  exe- 
cuted to  Lyman  Baird,  as  trustee,  three  several  deeds  of  trust 
on  said  lots  12,  13  and  14,  which  deeds  of  trust  were  recorded 
on  said  28th  day  of  December,  1875.  Said  bonds  were  there- 
upon endorsed  by  said  Bradley,  and  together  with  said  deeds 
of  trust,  delivered  to  said  National  Fire  Insurance  Company. 

Shortly  after  the  execution  of  the  contract  of  July  31,  1875, 
said  John  C.  McCord  proceeded  to  the  erection  of  a  block  of 
eleven  houses  on  lots  1  to  11,  all  under  one  roof,  and  sometime 
afterwards  he  also  commenced  the  erection  of  another  block  of 
three  houses  on  lots  12,  13  and  14,  also  under  one  roof.  Ac- 
cording to  the  testimony  of  John  C.  McCord,  this  second  block 
was  erected  by  him,  not  for  himself,  but  for  his  brother,  and 
under  a  contract  with  him.  On  this  subject,  however,  the  evi- 
dence is  conflicting. 

Sometime  in  the  summer  of  1875,  the  precise  date  not  being 
fixed  by  the  evidence,  Johnson  Shaul,  one  of  the  petitioners, 
entered  into  a  verbal  contract  with  said  McCord  to  furnish  a 
quantity  of  brick  at  a  stipulated  price,  to  be  used  in  erecting 
said  buildings.  No  time  of  payment  was  fixed,  but  there  is 
evidence  tending  to  show  that  it  was  the  usual  custom  and 
course  of  dealing  on  the  part  of  said  Shaul  to  collect  all  bills 
for  brick  delivered  during  any  month  at  the  expiration  of  sneh 
month,  and  that  such  custom  was  known  to  McCord  at  the  time 
the  contract  was  made  Shaul  commenced  delivering  brick 
under  this  contract  about  September  1,  1875,  and  finished 
sometime  in  the  following  November.  A  further  contract  for 
an  additional  quantity  of  brick  was  then  made,  which  was 
immediately  filled,  the  delivery  being  completed  December  2, 
1875.  The  brick  delivered  under  the  first  contract  were  prin- 
cipally used  in  the  Wabash  avenue  building,  a  small  portion 
only  being  used  in  the  Thirty-fourth  street  building.  Those 
delivered  on  the  second  contract  were  used  in  the  last  nanaed 
building. 

The  evidence  shows  that  some  time  prior  to  these  contracts 
said  Shaul  and  one  John  B.  Legnard  were  co-partners  in  busi- 
ness under  the  firm  name  of  Legnard  &  Shaul,  but  that  said 


FiKST  District — March  Term,  1880.        627 

PhoBniz  Mut.  Ins.  Co.  y.  Batcben. 

Legnard  had  retired  from  the  firm,  the  business  being  there- 
after carried  on  by  Shaul  alone,  the  firm  name,  however,  being 
retained.  Legnard  was  thereupon  employed  in  the  business 
by  Shaul  as  salesman,  on  a  salary,  and  was  so  employed  at  tlie 
time  said  contracts  were  made  and  said  brick  delivered. 

A  considerable  balance  of  the  money  due  on  these  contracts 
remaining  unpaid,  a  petition  for  a  mechanic's  lien  on  both 
buildings  was  filed  May  22,  1879,  by  John  B.  Legnard  and 
Johnson  Shaul,  as  co-partners  under  the  firm  name  of  Legnard 
&  Shaul.  February  13,  1878,  this  petition  was  amended  by 
striking  out  the  name  of  Legnard,  and  by  so  changing  its 
phraseology  as  to  make  it  a  petition  on  behalf  of  Shaul  alone. 
It  also  appears  that  during  the  pendency  of  the  litigation  and 
before  final  hearing,  the  entire  claim  of  said  Shaul  in  suit  was 
by  him  sold  and  assigned  to  one  D.  J.  Hubbard,  who,  at  the 
time  of  the  final  decree,  continued  to  be  the  owner  of  the  same. 

The  decree  establishes  a  lien  in  favor  of  Shaul,  for  the  use 
of  said  Hubbard,  on  each  of  said  buildings  for  the  balance  due 
on  the  brick  used  therein  respectively,  and  declares  said  liens, 
as  to  both  pieces  of  property,  superior,  both  as  to  the  lots  and 
buildings,  to  the  several  trust  deeds  thereon. 

On  the  14th  day  of  September,  1875,  the  firm  of  Homan, 
Brown  &  Co.,  consisting  of  Joseph  Homan,  David  S.  Brown 
and  William  Tothill,  entered  in  a  written  contract  with  said 
John  C.  McCord,  by  which  they  agreed  to  furnish  for  said 
buildings  certain  door  and  window  frames,  doors,  blinds,  stairs, 
mouldings,  mill-work  and  various  other  materials  specified  in 
the  contract,  for  which  said  McCord  agreed  to  pay  them  the 
sum  of  $12,000,  of  which  sum  $5,000  was  to  be  paid  by  the  con- 
veyance to  them  of  certain  real  estate,  and  the  balance  in  cash, 
payable  as  the  work  progressed.  In  pursuance  of  this  agree: 
ment,  Homan,  Brown  &  Co.  furnished  for  said  building  ma- 
terials amounting  to  $10,282,64,  for  which  they  were  paid 
$5,000  by  the  conveyance  of  them  of  said  real  estate,  and  also 
various  sums  in  money.  On  the  18th  day  of  May,  1876,  they 
filed  their  petition  for  a  mechanic's  lien  on  both  buildings, 
claiming  a  balance  due  them  of  $4,400.  The  court  by  its  de- 
cree, after  disallowing  certain  credits  which  had  been  allowed 
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to  the  defendants  by  the  master,  found  a  balance  dne  Homan, 
Brown  &  Co.,  including  interest,  of  $4,343.22.  A  certain 
equitable  set-off,  however,  amounting  to  $4,219.50,  which  had 
been  set  up  by  the  defendants  by  cross-bill,  was  allowed  to  the 
court,  leaving  a  balance  of  $123.72,  for  which  the  court  decreed 
a  lien  on  said  buildings  in  certain  proportions,  the  lien  on  the 
Thirty-Fourth  street  property  being  declared  to  have  prece- 
dence over  the  trust  deeds  thereon  both  as  to  the  lots  and  build- 
ings, and  the  lien  on  the  Wabash  avenue  property  being  de- 
clared to  have  precedence  over  the  trust  deeds  thereon  as  to 
the  building  only.  Homan,  Brown  &  Co.  have  filed  cross- 
errors  assigning  for  error  the  allowance  of  said  equitable  set- 
off. 

On  or  about  the  first  day  of  August,  1875,  Arthur  T.  Howe 
and  Halsey  W.  Bovee,  co-partners  doing  business  under  the 
firm  name  of  Arthur  T.  Howe  &  Co.,  entered  into  a  verbal 
contract  with  said  John  C.  McCord  to  furnish  lime,  stucco  and 
certain  other  building  materials  for  said  buildings  at  certain 
stipulated  prices.  Under  this  contract  they  commenced  de- 
livering said  materials  August  23,  1875,  and  finished  Febru- 
ary 11,  1876.  On  the  23d  day  of  June,  1876,  they  filed  their 
petition  for  a  lien  on  both  buildings,  and  the  court  by  its  de- 
cree found  due  them  the  sum  of  $1,435.61,  for  which  snm  a 
lien  was  given  on  said  buildings  respectively,  in  proportion 
to  the  number  of  houses  in  each,  which  liens,  as  to  the  both 
buildings,  were  declared  to  be  entitled  to  precedence  over  said 
trust  deeds  to  saidBaird,  both  as  to  the  lots  and  buildings. 

On  the  20th  day  of  September,  1875,  said  John  C.  McCord 
requested  Ludwig  Wolff  to  furnish  for  said  buildings  the 
copper  and  brass  materials,  bath-tubs,  boilers,  earthem  and 
stone  ware,  water  closets,  traps,  etc.,  as  they  should  be  needed 
from  time  to  time  in  the  construction  of  said  buildings. 
Nothing  was  said  as  to  the  price  or  the  time  at  which  they 
should  be  paid  for.  In  compliance  with  such  request,  said 
Wolff,  between  that  day  and  May  1,  1876,  furnished  said  ma- 
terial for  said  buildings,  and  on  the  19 :h  day  of  July,  1876, 
filed  his  petition  for  a  lien  on  both  of  said  buildings  for  the 
balance  due  him  therefor.     On  final  hearing  there  was  found 
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to  be  due  him  for  principal  and  interest  the  sum  of  $909,359 
which  sum  was  in  like  manner  divided  between  said  build- 
ings, and  a  lien  therefor  decreed,  the  lien  on  the  Thirty- 
fourth  street  property  being  declared  to  be  superior  to  the 
trust  deeds  to  Baird  both  as  to  the  lots  and  building,  and  the. 
lien  on  the  Wabash  avenue  property  superior  to  the  trufit 
deeds  to  Baird  as  to  the  building  only. 

On  the  23d  day  of  March,  1876,  the  Chicago  Marble  Manu- 
facturing Company  entered  into  a  verbal  contract  with  said 
John  C.  McCord  to  furnish  and  put  np  in  said  buildings  a 
certain  number  of  mantels  and  <;rates  for  the  sum  of  $1,500,  said 
work  and  materials  to  be  commenced  within  a  reasonable  time 
after  notice  that  the  buildings  were  in  readiness  to  receive  said 
mantels,  and  to  be  completed  as  soon  as  practicable  thereafter* 
said  work  to  be  paid  for  in  thirty-eight,  sixty  and  ninety  days 
from  the  date  of  the  contract.  In  pursuance  of  said  contract 
said  company  commenced  said  work  on  or  about  April  1, 1876, 
and  completed  the  same  on  or  about  May  J,  1876,  $1,250  of 
said  work  and  materials  going  into  the  Wabash  avenue  build- 
ing, and  $300  into  the  Thirty-fourth  street  building.  No  part 
of  the  contract  price  being  paid,  said  company,  on  the  23d 
day  of  October,  1876,  filed  its  petition  for  a  lien  on  both  build- 
ings, and  the  court,  by  its  decree,  gave  said  company  a  lien 
thereon  in  accordance  with  the  ]>rayer  of  said  petition,  said 
lien  on  each  of  said  buildings  being  declared  to  be  subject  to 
said  trust  deeds  to  Baird  as  to  the  lots,  but  superior  to  said 
trust  deeds  as  to  the  building. 

On  or.  about  the  22nd  day  of  September,  1865,  Corwin  C. 
Thompson  and  Charles  A.  Paltzer,  co-partners,  under  the  firm 
name  of  C.  C.  Thompson  &  Co.,  entered  into  a  contract  with 
said  John  C.  McCord  to  furnish  certain  lumber  and  flooring 
for  said  buildings,  and  the  sum  of  $503.20  of  the  lumber  fur- 
nished under  said  contract  being  unpaid,  said  C.  C.  Thompson 
&  Co.y  on  the  14th  day  of  June,  1876,  filed  their  petition  for  a 
lien  on  each  of  said  buildings,  and  were  decreed  such  lien,  the 
iiea  on  the  Thirty-fourth  street  property  being  declared  to  be 
superior  to  said  trust  deeds,  both  as  to  the  lots  and  building, 
and  the  lien  on  the  Wabash  avenue  property  being  declared 
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to  have  precedence  over  the  trust  deeds  to  Baird  as  to  the 
building. 

On  the  20th  day  of  October,  1875,  James  Batchen  and  John 
Smith,  co-partners  under  the  firm  name  of  James  Batchen  & 
Co.,  entered  into  a  verbal  contract  with  said  John  O.  McCord, 
to  furnish  and  put  up  certain  stone  steps,  caps,  sills,  water- 
tables,  etc.,  in  said  Thirty-fourth  street  building,  at  a  specified 
price,  and  also  on  the  29th  day  of  October,  1875,  said  James 
Batchen  &  Co.  entered  into  a  contract  in  writing  with  said 
John  C.  McCord,  to  furnish  and  set  the  stone  work  in  the 
Wabash  avenue  building,  upon  certain  terms,  and  at  a  speci- 
fied price.  Both  contracts  were  performed,  and  said  James 
Batchen  &  Co.  also  did  a  small  amount  of  extra  work  on  the 
last  named  building.  On  the  21st  day  of  April,  1876,  they 
filed  two  separate  petitions  for  liens  upon  said  two  bnildings, 
but  after  the  hearing  before  the  master,  and  before  final  decree, 
tliey,  by  leave  of  the  court,  dismissed  their  petition  for  a  lien 
oil  the  Wabash  avenue  property,  so  far  as  it  related  to  the 
materials  and  labor  furnished  under  the  written  contract,  and 
were,  thereupon,  decreed  a  Hen  on  the  Wabash  avenue  prop- 
erty for  $101.87,  and  on  the  Thirty-fourth  street  property  for 
$95.57,  and  it  was  declared  that  said  first  mentioned  lien 
should  have  priority  over  the  lien  of  the  Phoenix  Mutual  Life 
Insurance  Company  as  to  the  building  only,  and  that  said  last 
mentioned  lien  should  have  priority  over  the  lien  of  the  Na^ 
tional  Fire  Insurance  Company  as  to  both  the  building  and 
land. 

•  Among  the  defendants  to  the  petitions  of  James  Batchen  & 
Co.,  was  one  Apolias  L.  Goff,  who  on  the  31st  day  of  October^ 
1876,  filed  his  answers  to  both  of  said  petitions,  setting  up 
verbal  contracts  between  him  and  said  John  C.  McCord,  en- 
tered into  on  the  20th  day  of  October,  1875,  by  which  said 
Goff  agreed  to  lay  the  brick  in  the  walls  of  said  buildings, 
and  to  do  the  lathing  therein,  at  a  certain  stipulated  price,  said 
work  to  be  completed  by  the  first  day  of  May,  1876,  and  to  be 
paid  for  on  that  day.  It  was  further  alleged  that  said  agree- 
ments were  performed,  and  that  there  was  a  large  balance  dae 
said  Goff  thereon.     In  his  said  answers  said  Goff  prayed  for  a 
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lien  on  said  property  for  said  balance,  and  by  the  decree  the 
total  amount  due  him  was  fixed  at  $1,254.05,  and  he  was 
awarded  a  lien  on  the  entire  property  for  that  sum,  said  lien, 
howev'er,  being  made  subject  to  the  lien  of  said  trust  deeds  to 
Baird,  both  as  to  the  land  and  buildings. 

To  all  of  said  petitions,  except  the  petition  of  James  Batchen  & 
Co.,  relating  to  the  Thirty-fourth  street  building,  John  C.  Mc- 
Cord,  Joseph  T  McCord,  Lyman  Baird,  the  Phoenix  Mutual  Life 
Insurance  Company,  John  W.  Marsh  and  Mary  K.  Barnes 
were  made  parties  defendant.  Neither  of  said  petitions,  how- 
ever, made  said  Dickerman,  the  Third  National  Bank  of  Chi- 
cago, Huntington  W,  Jackson  its  receiver,  nor  the  National 
Fire  Insurance  Company,  parties,  nor  were  they  or  either  of 
them  made  parties  to  the  record  in  any  form  until  long  after 
the  expiration  of  the  six  months  limited  by  Sec.  28  of  the 
Mechanic's  lien  law.  To  none  of  said  petitions  except  the  two 
petitions  of  James  Batchen  &  Co.,  was  Francis  Bradley  made 
a  party,  nor  was  he  otherwise  made  a  party  to  the  record  until 
after  the  expiration  of  said  six  months. 

Daring  the  pendency  of  the  litigation,  said  John  C.  McCord 
and  Joseph  T.  McCord  were  adjudicated  bankrupts,  and  there- 
upon their  assignee  in  bankruptcy  was  made  a  party  defendant 
to  all  of  said  petitions. 

There  is  evidence  tending  to  show  that  sometime  prior  to 
the  final  hearing  of  the  cause,  said  lots  1  to  11  were  sold  at  a 
trustee's  sale,  and  that  at  such  sale  said  lots  were  bid  off  and 
purchased  on  behalf  of  the  the  Phoenix  Mutual  Life  Insurance 
Company  by  one  Aaron  C.  Goodman. 

The  decree  finds  due  the  Phcenix  Mutual  Life  Insurance 
Company  the  sum  of  $5,689.35  on  each  of  the  ten  trust  deeds 
on  lots  1  to  10,  and  $7,111.65  on  the  trust  deed  on  lot  11,  and 
declares  the  lien  therefor  to  be  subject  to  said  liens  of  Johnson 
Shaul  and  Arthur  T.  Howe  &  Co.,  both  as  to  the  land  and 
building,  and  subject  to  the  liens  of  C.  C.  Thompson  &  Co., 
Ludwig  Wolff',  The  Chicago  Marble  Manufacturing  Co.,  Ho- 
man,  Brown  &  Co.,  and  James  Batchen  &  Co.,  as  to  the  build- 
insrs  on  said  lots.  It  also  finds  due  The  National  Fire  Insur- 
ance  Company  the  sum  of  $3,841.74  on  each  of  the  deeds  of 


632  Appellate  Coubts  op  Illinois. 

Phodniz  Mut.  Ins.  Co.  v.  Batchen. 

trn&t  on  lots  12,  13  and  14,  but  finds  that  the  lien  therefor  is 
subject  to  the  liens  of  Johnson  Sliaul,  Arthur  T.  Howe  &  Co., 
Ludwig  Wolff,  C.  C.  Thompson  &  Co.,  Homan  Brown  &  Co., 
and  James  Batchen  &  Co.,  both  as  to  building  and  land,  and 
subject  to  the  lien  of  The  Chicago  Marble  Manufacturing  Co., 
as  to  the  building. 

The  decree  orders  the  sale  of  said  premises  by  the  master, 
and  the  payment  out  of  the  proceeds  of  such  sale  of  the  liens 
of  the  several  petitioners  above  named  except  said  Goff,  and 
of  the  incumbrances  in  favor  of  the  Phoenix  Mutual  Life  Insur- 
ance Company  and  the  National  Fire  Insurance  Company, 
according  to  their  respective  priorities  as  therein  determined, 
and  the  payment  of  the  residue  of  the  proceeds  of  both  pieces 
of  property  to  said  Goff. 

Messrs.  Boutell  &  Watebmak,  for  appellant;  that  the  pur- 
chaser of  land  under  a  contract  to  convey,  can  charge  the  land 
with  a  lien  only  to  the  extent  of  his  interest  therein  at  the 
time;  cited  Hickox  v.  Greenwood,  94  111.  266;  Wing  v.  Carr, 
86  111.  348;  Alden  v.  Garner,  82  111.  35;  Eev.  Stat  Chap.  83, 
§§  2,  21. 

The  cestui  que  trust  not  having  been  made  a  party  until  after 
the  statutory  limitation,  is  not  barred  by  the  decree:  Gates  v. 
Franklin  Bank,  86  HI.  267;  Scanlan  v.  Cobb,  85  111.  800;  Growl 
V.  Nagle,  86  111.  437. 

Parties  claiming  under  Joseph  McCord  are  not  estopped  to 
deny  the  ownership  of  John  McCord  because  of  the  former's 
representations;  such  representations  not  having  been  relied 
upon  by  the  contractors:  Bigelow  on  Estoppel,  437;  Mills  v. 
Graves,  38  111.  455;  Hefner  v.  Vandolah,  57  111.  520;  Chand- 
ler  V.  White,  84  111.  435. 

Amendments  take  effect  as  regards  the  Statute  of  Limita- 
tions, from  the  time  they  are  made:  Angell  on  Limitations, 
§  330;  Miller  v.  Mclntyre,  6  Bet.  61;  Dudley  v.  Price,  10  B. 
Mon.  84;  Crowl  v.  Nagle,  86  111.  437;  Connett  v.  Chicago, ^Chi- 
cago Legal  News,  323;  111.  Cent.  K.  R.  Co.  v.  Cobb,  64  111.  12>5. 

The  assignee  of  the  claim  assigned  should  have  been  made  a 
party:    Elder  v.  Jones,  85  111.  386;  Sedgwick  v.  Cleveland,  7 
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Paige,  287;  Story's  Eq.  PI.  §§329-349;  Daniell'sCh.  Pr.  1598. 

A  reservation  of  lien  for  purchase  money  in  a  deed  of  con- 
veyance is  not  a  vendor's  lien,  but  a  mortgage,  and  notice  to 
all  the  wprld  of  his  rights:  Markoe  v.  Andras,  67  IlL  84; 
Carpenter  v.  Mitchell,  54  111.  126. 

Possession  is  evidence  of  ownership:    2  Greenl.  Ev.  §164. 

In  the  absence  of  evidence  to  the  contrary,  the  presumption 
is  that  the  transfer  of  a  note  was  made  at  or  soon  after  the 
date  of  the  note:    Balch  v.  Onion,  4  Cnsh.  559. 

A  mechanic's  lien  is  a  secret  lien,  waived  by  taking  other 
security,  lost  if  not  diligently  pursued:  Cook  v.  Heald,  21  111. 
429;  Kinzey  v.  Thomas,  28  111.  502;  Brady  v.  Anderson,  24 
111.  112;  Eothgerber  v.  Dupuy,  64  111.  452;  Huntington  v. 
Barton,  64  111.  502. 

Mr.  David  Fales,  Mr.  E.  B.  Patnb  and  Messrs.  Miller 
&  Frost,  for  various  appellees;  that  there  is  no  force  to  the 
objection  that  the  lien  was  found  as  to  the  blocks  of  houses, 
and  not  apportioned  as  to  the  lots,  cited  Orr  v.  N.  W.  Mut. 
Life  Ins.  Co.  80  111.  260. 

The  lien  attaches  to  the  after-acquired  interest  of  the  owner 
aiS  well  as  upon  the  interest  held  at  the  time  of  making  the 
contract:  Tracy  v.  Rogers  69  111.  662;  Fitzhugh  v.  Smith  62 
111.  486. 

Appellants  saw  appellees  complete  their  contract,  with  full 
knowledge  of  their  rights,  and  did  not  object,  and  appellees 
are  now  entitled  to  enforce  a  lien  against  the  whole  land: 
Taylor  v.  Gilsdorf,  74  111.  354;  Van  Court  v.  Bnshnell  21  111. 
626 ;  Eoach  V.  Chapin  27  111.  195,  Schwartz  v.  Saunders  46 
111.  18. 

The  lien  for  purchase-money  was  cut  off  by  assigning  the 
the  same,  and  it  makes  no  difference  whether  such  assignment 
was  before  or  after  commencement  of  the  lien  suits:  Elder  v. 
Jones,  85  III.  386;  Bonnell  v.  Holt,  89  111.  71. 

As  against  improvement  contracts,  the  lien  of  trust  deeds  fop 
borrowed  money  takes  effect  only  from  date  of  tlieir  record: 
Thielman  v.  Carr,  75  111.  385;  Pvaymond  v.  Ewing,  26  111.  329; 
Smith  V.  Moore,  26  111.  393. 
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The  contract  of  a  material  man  may  be  assigned  like  any 
otlier  equitable  chose  in  action:  Phillips  on  Mech.'a  Lien,  79; 
Tuttle  V.  Howe,  14  Minn.  145;  lage  v.  Bossieux,  16  Gratt  83; 
Skyrme  v.  Occidental  Mill  Co.  8  Helm,  219;  Johns  v.  .Bolton, 
12  Penn.  339;  Biisfuld  v.  Wheeler,  14  Allen,  139;  Hubbell  v. 
Schreyer,  14  Abb.  Pr.  284;  Westervelt  v.  Levy,  2  Duer,  354; 
Eodirers  v.  Omaha  Hotel  Co.  Am.  Rep.  246;  Goff  v.  Papin, 
34  Mo.  177. 

When  the  assignment  is  pendente  lite  it  is  not  necessary  to 
bring  the  assignee  into  court:  2  Daniell's  Ch.  1517;  Eades  v. 
Harris,  1  Young  &  Coll.  230;  1  Story's  Eq.  Jur.  §  406;  Cook 
V.  Mancins,  5  Johns.  Ch.  93;  Bishop  of  Winchester  v.  Paine,  11 
Ves.  194;  Murray  v.  Ballou,  1  Johns.  Ch.  577;  Metcalfe  v. 
Pulvertoft,  2  Ves.  &  B.  204;  Hoxie  v.  Carr,  1  Sumner,  173; 
Greenwich  Bank  v.  Lovrins,  2  Sandf.  Ch.  70. 

Where  the  statute  is  silent  the  assignee  must  sue  in  the 
name  of  the  assignor:  Phillips  on  Mech's  Liens,  80;  Ritter  v. 
Stevenson,  7  Cal.  388;  Hallahan  v.  Herbert,  11  Abb.  Pr.  326; 
Palmer  v.  Merrill,  6  Cush.  282;  McKinney  v.  Alvis,  14  111.  33; 
C.  &  V.  R,  R.  Co.  V.  Fackney,  78  111.  116. 

Bailey,  J.  A  great  variety  of  questions  are  presented  by 
the  counsel  for  the  various  parties,  but  we  shall  take  the  time  to 
consider  such  only  as  in  our  opinion  are  essential  to  the  proper 
determination  of  the  appeal. 

The  decree  is  manifestly  erroneous  in  ordering  the  payment 
to  Goff,  a  mere  lien  creditor,  of  the  entire  surplus  proceeds  of 
the  property  after  satisfying  the  other  lien  creditors,  and  payiag 
the  incumbrances  held  by  tlie  Phoenix  Life  Insurance  Company 
and  the  National  Fire  Insurance  Company.  The  surplus,  after 
the  satisfaction  of  all  liens,  belongs  to  the  owner  of  the  fee,  and 
such  owner  should  have  been  ascertained  and  the  surplus  or- 
dered to  be  paid  to  him.  It  is  true,  some  evidence  was  offered 
in  relation  to  the  value  of  the  premises,  from  which  it  is 
argued  that  the  property  is  not  worth,  and  will  not  bring,  suf- 
ficient to  satisfy  said  liens  and  incumbrances,  and  that  there 
is,  therefore,  no  reasonable  probability  of  any  surplus  what- 
ever, and  certainly  no  more  than  suflBcient  to  pay  Goff  the 
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amount  of  his  claim.  Tlie  sum  property  will  bring  at  a  judic- 
ial sale  cannot  and  ought  not  to  be  determined  beforehand  by 
evidence.  Property,  when  subjected  to  such  sale,  should  be 
sold  in  the  most  advantageous  manner,  and  so  as  to  bring  the 
highest  practicable  price.  Evidence  of  value  is  often  heard  to 
determine  a  minimum  below  which  the  property  shall  not  be 
struck  off,  but  we  know  of  no  principle  upon  which  it  can  be 
heard  for  the  purpose  of  fixing  in  advance  a  maximum  price. 
What  the  property  will  bring  cannot  be  known,  judicially,  un- 
til it  is  actually  subjected  to  sale,  and  the  decree  should  be  so 
framed  as  to  ensure  proper  distribution,  however  large  or  how- 
ever small  the  actual  proceeds  may  be. 

It  is  urged  that  the  court  erred  in  giving  to  Johnson  Shaul 
and  Arthur  T.  Howe  &  Co.  a  preference  as  to  lots  1  to  11,  over 
the  deeds  of  trust  in  favor  of  the  Phoenix  Mutual  Life  Insur- 
ance Company.  It  is  not  disputed  that  the  contracts  upon 
which  these  liens  were  based  were  made  before  the  execution 
of  said  deeds  of  trust.  True,  at  that  time  the  McCords  held 
merely  a  contract  for  the  convej'ance  of  the  land,  and  only 
$1,000  of  the  purchase  money  had  been  paid.  The  contract, 
however,  had  not  been  recorded,  and  there  is  no  evidence  that 
either  Shaul  or  Arthur  T.  Howe  &  Co.,  at  the  time  they  made 
said  contracts  and  entered  upon  their  fulfillment,  had  any  no- 
tice of  its  terms,  nor  had  they  any  notice  that  any  portion  of 
the  purchase  money  remained  unpaid. 

In  Wing  V.  Carr,  86  111.  347,  it  was  held  that  where  a  con- 
tract for  the  sale  of  real  estate  is  on  record^  showing  that  the 
same  has  no6  been  paid  for  at  the  time  the  mechanics  and  ma- 
terial men  enter  into  contracts  for  work  and  labor  thereon, 
under  which  they  afterwards  acquire  liens  for  such  labor  and 
materials,  such  liens  will  be  postponed,  so  far  as  the  land,  inde- 
pendent of  the  improvements,  is  concerned,  to  the  lien  of  the 
vendor  for  the  purchase  money.  In  that  case  it  seems  very 
clear  from  the  reasoning  of  the  court,  that  if  the  contract  had 
not  been  on  record  a  different  rule  would  have  been  applied. 

Counsel  for  the  appellants  seem  to  insist,  however,  that,  as 
the  statute  gives  to  the  mechanic  a  lien  upon  such  estate  or  other 
interest  in  the  land  as  the  owner  may  have  at  the  time  of  the 
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making  of  the  contract,  the  lien  mnst  necessarily  be  limited  to 
the  precise  interest  the  owner  then  has,  and  can  be  extended  to 
no  other  or  greater  interest,  whatever  may  be  the  subsequent 
condition  of  the  title.  A  moment's  reflection  will,  we  think, 
convince  anj^  one  that  the  rule  here  contended  for  is  far  from 
being  universally  applicable.  Doubtless,  if  the  owner  at  the 
time  the  contract  is  made,  has  only  a  limited  or  particular  in- 
terest in  the  land,  and  acquires  no  greater  interest  afterwards, 
the  lien  will  be  limited  to  that  interest  alone.  But  if  the  owner 
subsequently  acquTJS  a  greater  interest,  ordinarily  the  lien  will 
cover  that  also.  For  instance,  if  at  the  date  of  the  contract 
the  land  is  incumbered  to  nearly  or  quite  its  full  value,  and 
such  incumbrance  is  afterwards  paid  off  by  the  owner,  it  is 
clear  that  the  lien  wull  attach  to  the  entire  estate  and  not  to 
the  mere  equity  of  redemption.  Or  if  the  owner  at  the  date 
of  his  contract  with  the  mechanic  holds  the  land  by  a  contract 
of  purchase  with  but  a  small  part  of  the  purchase  money  paid, 
and  afterwards  pay,  the  purchase  money  and  obtains  a  convey- 
ance of  the  title,  no  one,  we  think,  would  contend  that  the  lien 
of  the  mechanic  should  still  be  limited  to  the  mere  equitable 
interest  the  owner  had  at  the  date  of  the  contract. 

Nor  does  it  seem  to  us  that  the  case  of  Hickox  v.  Greenwood, 
96  111.  266,  to  which  we  are  referred  holds  anv  different  doctrine. 
There  the  party  with  whom  the  mechanic  made  his  contract 
held  the  land  by  contract  of  purchase,  and  at  the  time  of  the 
decree  the  purchase  money  had  not  been  paid  nor  the  land  con- 
veyed, and  it  was  held  that  the  interest  remaining  in  the  hands 
of  the  vendor  could  not  be  affected  by  the  lien. 

In  the  present  case,  the  land,  shortly  after  the  contracts  were 
made,  was  conveyed  to  the  vendee,  and  the  only  question  is  as 
to  the  extent  to  which  certain  incumbrances  executed  subse- 
quent to  the  date  of  the  contracts  are  to  be  protected  from  the 
operation  of  the  mechanics'  liens.  We  are  not  called  upon  to 
say  what  the  rights  of  the  parties  would  have  been  had  the 
deeds  of  trust  given  for  the  purchase  money  retained  the  pri- 
ority to  which  they  were  originally  entitled.  It  may  even  be 
conceded  that  in  such  case  the  purchase  money  incumbrance 
would  have  had  priority  over  the  mechanics'  liens,  notwith- 
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standing  the  want  of  notice  to  the  meclianics  at  the  time  they 
entered  into  their  contracts.  But  had  such  priority  been  re- 
tained by  the  purchase-money  incumbrance,  it  can  scarcely  be 
questioned  that  the  mechanics'  liens  would  have  been  superior 
to  the  incumbrance  for  borrowed  money.  They  would  have 
been  first  in  time,  and  consequently  first  in  right.  Tliis  prop- 
osition is  settled  by  the  case  of  Theilman  v.  Carr,  75  111.  385. 
It  was  there  held  that  a  deed  of  trust  for  money  borrowed, 
made  and  delivered  before,  but  not  recorded  until  after  the 
making  of  the  contract  with  the  mechanics,  will  not  have  pri- 
ority over  the  mechanic's  h'ens,  but  the  latter  will  take  prece- 
dence of  the  lien  created  by  the  deed  of  trust.  In  the  present 
case,  the  contracts  with  the  mechanics  were  made  not  onlv  be- 
fore  the  recording,  but  before  the  execution  of  the  deeds  of 
trust  to  secure  the  loan. 

Conceding,  then,  the  original  right  of  the  purchase-money 
incumbrance  to  priority,  the  order  of  priority,  had  that  right 
been  retained,  would  have  been  as  follows:  First,  the  pur- 
chase money  incumbrance;  second,  the  mechanics'  liens;  and, 
third,  the  incumbrance  given  to  secure  the  loan*  Such  being 
their  order,  could  the  first  incumbrance  by  voluntarily  yield- 
ing priority  to  the  third,  carry  with  it  the  second?  We  think 
not.  The  first  incumbrance,  by  retiring  behind  the  third,  by 
the  same  act,  necessarily  yielded  precedence  to  every  other 
incumbrance  which,  in  the  order  of  priority,  stood  ahead  of  the 
third.  Certainly  the  first  and  third  could  not  exchange  places 
so  as  to  make  the  third  incumbrance  the  first,  without  the  con- 
sent of  the  intermediate  incumbrance,  nor  had  the  first  the 
power,  as  counsel  seem  to  suggest,  to  impart  to  the  third  any 
portion  of  its  own  precedence,  so  as  to  give  the  latter  priority 
to  the  extent  of  the  amount  of  the  incumbrance  thus  retiring 
behind  it.  We  see,  then,  no  error  in  the  decree  so  far  as  it 
gives  ihese  two  mechanics'  liens  priority  over  the  deeds  of 
trust  in  favor  of  the  Phoenix  Mutual  Life  Insurance  Company. 

The  point  is  made  that  the  petition  of  Johnson  Shaul  was 
not  filed  within  six  months  after  the  last  payment  under 
Shaul's  first  and  principal  contract  became  due.  The  petition 
was  filed  May  22,  1876,  and  there  is  some  evidence  tending  to 
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show  that  Shaul  finished  delivering  the  brick  under  that  con- 
tract November  14,  1875.  If  such  was  the  fact,  and  the  price 
became  immediately  due  and  payable  as  soon  as  the  delivery 
was  completed,  then  more  than  six  months  intervened  between 
the  maturity  of  the  last  payment  and  the  institution  of  the 
suit.  Where  no  time  of  payment  for  goods  sold  and  delivered 
is  fixed  by  the  contract,  the  price  becomes  due  and  payable  as 
soon  as  the  delivery  is  completed.  In  this  case,  however,  the 
evidence  tends  to  show  a  uniform  custom  and  course  of  deal- 
ing on  the  part  of  Shaul  to  present  for  payment  at  the  close  of 
each  month  bills  for  all  brick  delivered  during  the  month,  and 
that  such  custom  was  known  to  McCord  at  the  time  he  made 
the  contract  with  Shaul.  Under  these  circumstances  there 
arises,  by  implication,  an  understanding  between  the  parties 
that  credit  should  be  given  until  the  close  of  each  month  for 
all  brick  delivered  during  such  month,  and  that  payments 
should  not  mature  until  the  close  of  the  month.  If  we  incor- 
porate into  the  contract  this  implied  provision,  the  last  pay- 
ment did  not  mature  until  November  30,  1875,  which  was  less 
than  six  months  prior  to  the  institution  of  the  suit. 

It  is  also  objected  that  the  amendment  of  the  petition  orig- 
inally filed  in  the  name  of  Legnard  &  Shaul,  so  as  to  make  a 
petition  on  behalf  of  Shaul  alone,  must  be  regarded  as  the 
institution   of  the  present  suit  within  the   meaning  of  the 
Mechanics'  Lien  law.     It  is  true  the  amendment  involved  not 
only  the  elimination  from  the  record  of  the  name  of  one  pe- 
titioner, but  also  material  changes  in  the  essential  description 
of  the  contract  in  the  petition.    Technically,  the  contract  set 
out  in  the  amended  petition  is  a  different  contract  from  the  one 
described  in  the  original  petition.    The  former  is  a  contract 
with  Shaul  alone,  and  the  latter  withLegnard  and  Shaul  jointly. 
But  we  do  not  think  that  in  applying  the  Statute  of  Limitations 
the  identity  of  the  original  and  amended  petition  is  to  be  deter- 
mined by  any  such  strict  and  technical  rules.     It  cannot  be 
doubted  that  the  same  cause  of  action  essentially  is  set  up  in  both 
petitions,  and  that  the  contract  set  out  in  the  amended  petition 
was  the  one  upon  which  the  action  was  originally  intended  to 
be  instituted.    The  difiicultv  was  an  error  in  the  recital  of  the 


First  District— March  Term,  1880.       639 

*  Phoenix  Mut.  Ins.  Co.  y.  Batchen. 

contract  in  the  first  instance.  The  case  does  not  diifer  in  prin- 
ciple from  any  otiier  amendment  of  a  pleading  by  which  an 
error  in  the  description  of  a  contract  is  corrected.  Technically, 
in  all  such  cases,  the  original  and  amended  pleading  describe 
two  dififerent  contracts,  but  it  has  never  been  held  that  the 
amendment  is  equivalent  to  the  commencement  of  a  new  suit 
upon  a  new  cause  of  action,  so  as  to  expose  a  suit  commenced 
before  the  period  of  limitation  had  run  to  the  bal*  of  the  statute. 

A  further  point  is  made  that,  by  the  assignment  from  Shaul 
to  Hubbard  of  his  entire  claim  in  litigation,  the  suit,  so  far  as 
Shaul's  petition  was  concerned,  became  defective  for  want  of 
proper  parties,  and  that  it  was  erroneous  for  the  court  to  pro- 
ceed farther  therein  until  Hubbard  was,  in  some  proper  form, 
made  a  party  to  the  suit  It  is  not  disputed  that  this  assign- 
ment was  made  j>endente  lite.  Mr.  Story,  in  his  treatise  on 
Equity  Pleadings,  Sec.  156,  says:  "  Generally  speaking,  an  as- 
signee, pendente  lite,  need  not  be  made  a  party  to  the  bill,  or 
be  brought  before  the  court;  for  every  person  purchasing,  pen- 
dente  lite,  is  treated  as  a  purchaser  with  notice,  and  is  subject 
to  all  the  equities  of  the  persons  under  whom  he  claims  in 
privity.  And  it  will  make  no  diflerence  whether  the  assignee 
pendente  lite  be  the  claimant  of  a  legal  or  of  an  equitable 
interest,  or  whether  he  be  the  assignee  of  the  plaintiffs  or  of 
the  defendants.  Still,  however,  it  is  often  important  to  bring 
such  assignees  before  the  court,  as  parties,  by  a  supplementary 
bill,  in  order  to  take  away  a  cloud  hanging  over  the  title,  or 
to  compel  the  assignee  to  do  some  act,  or  to  join  in  some  con- 
veyance. So  that  the  assignee,  although  not  a  necessary  party, 
may  at  the  same  time  be  a  proper  party  at  the  election  of  the 
plaintiff." 

It  may  be  remarked  that,  in  this  case,  there  are  present  none 
of  the  exceptional  circumstances  which  in  many  cases,  in  the 
opinion  of  Mr.  Story,  render  it  important  or  necessary  to  bring 
the  assignee  before  the  court. 

But  we  think  the  lien  given  by  the  statute  to  a  mechanic  or 
material  man  is  so  far  a  personal  right  that  the  proceeding  to 
establish  it,  even  if  the  right  itself  should  be  held  to  be  assign- 
able in  equity,  should  be  carried  on  in  the  name  of  tlie  assignor 
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rather  than  that  of  the  assignee.  Whether  a  mechanic's  Hen 
is  assignable  at  all,  is  a  question  upon  which  the  authorities 
are  far  from  being  harmonious.  In  C.  &  V.  R.  R.  Co.  v.  Fack- 
ney,  78  111.  116,  the  Supreme  Court  of  this  State  expresses  a 
grave  doubt  as  to  whether  the  liens  given  by  the  statute  upon 
the  property  of  railway  companies  are  susceptible  of  assign- 
ment. In  other  States,  courts  of  the  highest  respectability 
have  held  that*  mechanics'  liens  are  not  assio^nable  so  as  to 
enable  the  assignee  to  prosecute,  in  his  own  name,  suits  to 

establish  and  enforce  them.  Caldwell  v.  Lawrence,  10  Wis.  331; 
Pearsons  v.  Tincker,  36  Me.  384;  Daubigny  v.  Duval,  5  Tenn. 
604;  Rollin  v.  Cross,  45  N.  T.  766.  These  authorities  we  are 
inclined  to  follow.  We  think  the  decree  was  properly  entered 
in  the  name  of  Shaul  for  the  use  of  his  assignee. 

So  far  as  the  decree  gives  to  the  various  lien  creditors  a  pri- 
ority over  the  deeds  of  trust  in  favor  of  the  National  Fire  Insur- 
ance Company,  it  is  clearly  erroneous.     Section   28   of  the 
Mechanic's  Lien  law  provides  that  no  creditor  shall  be  allowed 
to  enforce  the  lien  created  under  the  provisions  of  said  law,  as 
against  or  to  the  prejudice  of  any  other  creditor  or  incumbrance, 
unless  suit  be  instituted  to  enforce  such  lien  within  six  months 
after  the  last  payment  for  labor  or  materials  shall  have  become 
due  and  payable.     In  this  case,  the  trustee  in  the  several  deeds 
of  trust  given  to  secure  the  money  borrowed  of  the  National 
Fire  Insurance  Company  was  made  a  party  defendant  to  all  of 
the  petitions  at   the   time  they  were  originally  filed,  which,  in 
each  caee,  was  within  the  six  months  limited  by  the  statate. 
The  bonds  secured  by  said  deeds  of  trust  were  drawn  payable 
to  Francis  Bradley,  and  were  by  him  indorsed  and  delivered 
to  the  insurance  company.     To  none  of  the  petitions  was  said 
company  made  a  party,  and  said  Bradley  was  made  a  party  to 
but  one,  viz:  that  of  James  Batchen  &  Co. 

Tlie  trustee  in  a  deed  of  trust  given  to  secure  the  payment  of 
money  to  another  person,  is  not  the  "  creditor  "  meant  by  the 
section  of  the  statute  above  recited.  The  creditor  is  the  person 
to  whom  the  debt  is  owing.  True,  the  trustee  is  a  proper  and, 
perhaps,  a  necessary  party,  to  a  proceeding  for  the  enforcement 
of  the  mechanic's  lien,  but  before  the  lieu  can  be  so  enforced  as 
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to  obtain  priority  over  the  incumbrance,  the  cestui  que  trust 
must,  within  the  period  limited  by  the  statute,  be  made  a  party 
to  the  suit.  We  had  occasion  to  consider  this  question  in  Bay- 
ard V.  McGraw,  1  Brad  well,  134,  and  Clark  v.  Manning,  4  Id. 
649,  and  need  not  here  repeat  the  course  of  reasoning  there 
adopted.  See,  also,  Dunphy  v.  Eiddle,  86  111.  22;  Crowl  v- 
Nagle,  Id.  437;  Eidenour  v.  Shideler,  5  Brad  well,  180. 

None  of  the  lien  suits  were  brought  against  the  creditor  own- 
ing these  incumbrances  within  the  six  months,  and  no  decree 
should  have  been  rendered  against  or  to  its  prejudice.  The 
lien  creditors  failed  to  obtain  priority  over  these  deeds  of  trust 
either  as  to  the  buildings  or  land. 

In  one  of  the  lien  suits,  it  is  true,  Francis  Bradley  was  made 
a  defendant  in  due  time,  and  some  question  may  arise  as  to 
whether  their  making  him  a  party  was  not  sufficient  to  give  the 
petitioners  in  that  suit  a  priority  over  the  deeds  of  trust.  He 
was  the  payee  in  the  bonds,  and  there  was  nothing  on  record 
evidencing  that  the  bonds  had  passed  out  of  his  hands.  In 
point  of  fact,  however,  they  were  assigned  by  him  to  the  In- 
surance Company  on  the  very  day  of  their  date. 

The  lien  creditors  knew  that  these  bonds  were  negotiable  se- 
curities, and  were  liable  to  be  assigned.  They  were  thus  put 
upon  inquiry,  and  it  was  their  duty  to  ascertain  whether  at  the 
time  of  bringing  their  suits  the  bonds  still  remained  in  the 
hands  of  the  payee.  If  they  desired  to  obtain  apriority  over 
the  deeds  of  trust,  they  should  have  used  at  least  reasonable 
diligence  to  learn  the  ownership  of  the  indebtedness  thereby 
secured.  The  record  fails  to  show  that  any  effort  whatever  was 
ms^de  to  ascertain  whether  Bradley  still  held  the  bonds,  nor 
does  it  appear  that  the  petitioners  may  not  have  actually  known 
of  their  negotiation  to  the  Insurance  Company.  What  would 
have  been  the  position  and  rights  of  the  petitioners  had  they 
made  due  inquiry  and  failed  to  ascertain  the  ownership  of  the 
bonds,  we  need  not  decide.  "VVe  see  no  reason,  however,  why 
in  that  event  they  might  not  have  availed  themselves  of  the 
provisions  of  the  chancery  code  in  relation  to  unknown 
owners.    Bayard  v.  McGraw,  supra. 

The  decree  entirely  fails  to  notice  the  eleven  $3,000  notes 
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and  deeds  of  trust  given  to  secure  $33,000  of  tlie  purchase 
money,  or  to  assign  them  any  position  whatever  in  the  succes- 
sion of  incumbrances.  This  feature  of  the  decree  is  sought  to 
be  justified  by  the  evidence  of  a  sale  by  the  trustee  under  the 
prior  deeds  of  trust  in  favor  of  the  Phoenix  Mutual  Life  Insur- 
ance Company,  whereby,  as  it  is  claimed,  the  purdiase  money 
deeds  of  trust  were  foreclosed  and  extinguished.  We  are  in- 
clined to  doubt  whether  there  is,  as  against  the  holders  of  the 
lai&t  mentioned  deeds  of  trust,  any  sufficient  evidence  of  a  trus- 
tee's sale.  The  only  evidence  we  find  is  contained  in  the  oral 
testimony  of  Lyman  Baird,  the  trustee.  Tliis  witness  having 
been  produced  and  examined  by  the  defendants,  stated  on  his 
cross-examination,  in  answer  to  questions  put  to  him  by  coun- 
sel for  the  petitioners,  in  substance,  that  sometime  in  March, 
1877,  the  eleven  Wabash  avenue  houses  were  sold  at  a  trus- 
tee's sale;  that  the  premises  were  sold  to  Aaron  C.  Ooodman, 
as  representing  the  Phoenix  Mutual  Life  Insurance  Com- 
pany, for  $45,000,  there  being  at  the  time  a  default  in  the  pay- 
ment of  two  successive  installments  of  interest. 

Even  if  it  were  competent  to  prove  a  sale  of  this  character  by 
parol,  the  evidence  would  seem  to  come  far  short  of  showing 
such  sale  as  would  foreclose  the  rights  of  the  holders  of  the 
purchase-money  incumbrance.  It  does  not  show  under  what 
deeds  of  trust  the  sale  took  place,  or  by  whom  or  by  whose 
authority  it  was  made,  or  that  there  was  any  advertisement,  or 
in  what  maiiner  the  sale  was  made,  or  that  any  of  the  condi- 
tions imposed  by  the  deeds  of  trust  were  observed,  or  that  any 
conveyance  followed  the  sale.  It  is  true,  in  a  cross-bill  filed  in 
the  cause  by  the  Phoenix  Mutual  Life  Insurance  Company  and 
other  against  Homan,  Brown  &  Co.,  there  are  distinct  aver- 
ments of  the  sale,  but  as  the  Third  National  Bank,  Jackson  its 
receiver,  and  Dickerman,the  holders  of  the  eleven  $3,000  deeds 
of  trust  were  neither  of  them  parties  to  that  bill,  they  can- 
not be  afiected  by  its  averments  or  admissions.  As  the  caase, 
however,  must  be  remanded  for  further  proceedings,  additional 
evidence  as  to  said  trustee's  sale  may  be  heard. 

There  is  no  evidence  fixing  the  date  at  which  the  six  notes 
and  deeds  of  trust  held  by  the  receiver  came  into  the  possession 
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of  the  Third  National  Bank.  Mere  possession  at  the  date  of 
the  hearing  does  not  of  itself  prov6  possession  at  the  time  the 
petitions  were  filed.  The  burden  was  npon  the  receiver  to 
show  that  the  bank  obtained  said  securities  prior  to  the  insti- 
tution of  the  several  lien  suits,  and  in  the  absence  of  such  proof, 
it  will  be  presumed  that  they  remained  in  the  hands  of  Mrs. 
Barnes  until  after  that  date.  Austin  v.  Wohler,  5  Bradwell, 
300. 

There  seems  to  be  sufiScient  proof  that  Dickerman  came  into 
possession  of  the  five  notes  and  deeds  of  trust  held  by  him, 
prior  to  the  institution  of  either  of  the  lien  suits.  As  he  was 
not  made  a  party,  we  are  inclined  to  hold,  in  accordance  with 
the  principles  already  laid  down,  that  the  petitioners  obtained 
no  priority  over  his  incumbrance.  What  the  rights  of  the  par- 
ties would  have  been,  had  trustees  sales  under  the  prior  deeds 
of  trust  been  suflSciently  proved,  we  are  not  called  upon  to 
decide. 

We  have  carefully  examined  those  portions  of  the  record 
bearing  upon  the  cross-errors  assigned  by  Homan,  Brown  & 
Co.,  and  are  of  the  opinion  that  the  court  below  decided  cor- 
rectly in  allowing  the  equitable  set-off  to  their  claim  set  up 
in  the  cross-bill  of  the  McCords  et  al.,  and  in  refusing  to  grant 
the  relief  prayed  for  by  Homan,  Brown  &  Co.,  in  iJieir  sup- 
plemental bill. 

For  the  errors  above  pointed  out,  the  decree  will  be  reversed 
and  the  cause  remanded  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Decree  reversed. 
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ACCOUNT.— See  Actions. 
.  Pbactice. 

1.  Reference  to  auditors. — In  an. action  of  account  the  issne  before 
the  court  is  not  whether  upon  a  final  settlement  the  account  is  balanced, 
but  whether  there  should  be  an  accountingr^  The  adjusting^  of  balances 
is  left  entirely  with  the  auditors,  and  evidence  is  not  admissible  before 
the  court  upon  the  question  whether  or  not  profits  had  accrued  or 
whether  one  joint  tenant  or  tenant  in  common  had  received  more  than 
his  share.    Hatcley  y.  Burd,  *  454 

ACCOUNTING.— See  Chakckby. 

ACTIONS. 
Assumpsit. 

1.  Common  counts. — Where  a  party  entered  into  a  contract  to  pur- 
chase certain  land,  and  paid  thereon  $1,000,  conditioned  that  if  the 
vendor  failed  to  make  a  good  title  to  the  land  the  money  was  to  be  re- 
funded, he  may,  upon  such  failure,  recover  the  money  paid,  under  the 
common  counts.     Wiener  y.  Cittf  of  Chicago,  254 

CSBTIORABI. 

2.  When  proper  remedy, — The  common  law  writ  of  certiorariis  the 
appropriate  mode  of  bringing  up  for  review  the  proceedings  of  highway 
commissioners  in  laying  out  roads.  Deitrick  ei  al,  v.  Highway  Commia^ 
sionei's,  90 

Generally. 

8.  For  cutting  timber, — In  an  action  under  the  statute  for  cutting 
timber  on  the  land  of  another,  the  plaintiff  must  aver  and  prove  that  he 
wajs  the  owner  in  fee.  Proof  of  actual  possession  with  claim  of  title  in 
fee  will  be  sufficient  to  shift  the  burden  upon  the  defendant  to  contest  the 
title.    Ahney  et  al.  v.  Austin,  49 

4.  For  recovery  of  real  property. — If  real  property  be  assigned  for  a 
specified  purpose,  and  the  condition  is  not  performed  in  the  life-time  of 
the  assignor,  there  will  arise  an  estate  by  way  of  equity  of  redemption 
which  will  be  cast  upon  the  heirs  of  the  assignor,  who  alone  can  sue  for  a 
recovery.  So,  also,  if  the  transaction  assume  the  form  of  a  resulting 
trust.    Lill  v.  Brant,  366 

5.  W?ien  cause  of,  accrues. — Where  judgment  has  been  obtained 
against  the  guarantor  of  a  note  by  the  holder,  the  cause  of  action  against 
the  maker  does  not  accrue  to  the  guarantor  until  he  has  paid  such  judg- 
ment.   King  v.  Hannah,  495 
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ACTIONS. 
Generally.    Continued. 

6.  Where  brought, —Jn  acidons  at  law  process  of  the  ooart  cannot  is- 
sue directed  to  a  sole  defendant  residing  in  a  county  different  from  the 
one  in  which  such  action  is  commenced,  and  when  this  has  been  done 
and  judgment  rendered  against  such  defendant,  it  is  the  duty  of  the  court 
to  set  such  judgment  aside  as  irregularly  obtained.  Aepern  y.  Larnar 
Jne.  Co.,  235 

ADMINISTRATOR.— See  Admikistration  of  Estatidb. 

ADMINISTRATION  OF  ESTATES. 
Adkinistuator. 

1.  Right  of  action  by. — If  real  property  is  assigned  to  one  for  a  par- 
ticular purpose  and  the  condition  is  not  performed  in  the  life-time  of  th® 
assignor,  there  would  be  an  estate  by  way  of  equity  of  redemption  cast 
upon  his  heirs  who  alone  oould  have  an  action  therefor.  So,  also,  if  the 
transaction  takes  the  form  of  a  resulting  trust,  the  administrator  could 
not  sue.   Lill  y.  Brants  366 

Claims. 

2.  Death  of  principal  in  a  note, — Where  the  principal  maker  of  a 
note  dies,  the  note  mast  be  presented  as  a  claim  against  his  estate  within 
two  years  after  administration,  or  the  sureties  will  be  discharged.  Brock- 
man  Y.  Sieverling  etal,,  512 

County  Court. 

8.  Juriediction^ReauUing  truet^Staiuie  of  Limitations. — ^If  the 
transaction  in  question  should  be  considered  in  the  nature  of  a  resulting 
trusty  the  county  court  had  no  jurisdiction  of  the  subject-matter ;  and 
if  it  be  considered  as  an  ordinary  claim  against  the  estate  of  a  deceased 
person  it  is  barred  by  the  Statute  of  Limitations.    Lill  y.  Brant,       366 

Executor  de  son  tort. 

4.  Generally. — When  one  not  the  executor  or  administrator  of  the  es- 
tate of  a  deceased  person  assumes  to  act  as  such,  or  appropriates  the 
goods  to  his  own  use,  he  renders  himself  liable  as  executor  de  son  tart. 
The  fact  that  he  was  a  legatee  under  the  will  can  make  no  difference. 
Truett  Sons  dt  Morgan  y.  Cummons  et  oZ.,  73 

Generally. 

5.  Release  of  co-executor. — Where  one  of  two  executors  was  released 
from  the  discharge  of  his  duties  by  an  order  of  the  county  courts  his  co- 
executor  and  sureties  being  present  and  consenting  thereto,  such  release 
is  binding,  though  not  requested  in  writing,  and  the  sureties  of  his  co- 
executors  are  estopped  from  denying  its  Yalidity.  Davenport  ef  at.  t. 
Reynolds^  532 

6.  Using  trust  fund. — Where  it  appears  that  the  executor  used  the 
money  of  the  estate  in  his  business,  and  at  his  death  there  were  found 
notes  signed  by  him,  giYen  in  settlement  of  his  account  as  executor,  soch 
notes  were  properly  presented  against  his  estate  as  a  claim  in  favor  of 
the  estate  of  which  he  was  executor,  and  they  should  haYO  been  allowed 
against  his  estate  as  a  claim  of  the  sixth  class.    Cassell  y.  Fitzsimmons, 

525 
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ADMINISTRATION  OF  ^STATES.    Continued. 
Heib. 

7.  LiahilUiffardehtqfanc$8tor.'-''WlieTeihere  is  BO  administration 
•within  a  year  after  the  probate  of  the  will,  the  heir  is  liable  for  the  debts 
of  his  anoestor  as  executor  de  eon  tort  to  the  extent  of  the  personal  prop- 
erty received  by  him,  and  also  in  respect  of  lands  descended  to  him, 
where  there  are  no  personal  assets.  Truett  Sons  it  Morgan  y.  Cummons 
et  ah,  73 

ADMISSIONS.— See  Eyidencb. 

AFFIDAVIT.— See  Attachhent  akd  Gabnishkbnt. 

AFFIDAVIT  OF  MERITS.-See  Pbactice. 

AGENCY. 
Generally. 

1.  Dealing  with  one  clothed  tcith  apparent  authority, — ^Where  the 
owner  of  property  holds  out  another,  or  allows  him  to  appear  as  the 
owner,  and  innocent  parties  are  led  into  dealingr  "^^  one  having  such 
apparent  ownership  or  authority,  they  will  be  protected.  So,  where  one 
entrusted  another  with  money  to  deposit  in  a  bank,  the  bank  having 
knowledge  of  the  true  ownership,  but  there  being  no  direction  as  to  the 
manner  of  making  the  deposit,  it  will  be  warranted  in  receiving  such 
money  and  giving  a  certificate  of  deposit  therefor  in  the  name  of  the 
person  presenting  the  money.    Bank  of  Montreal  v.  Dewar,  294 

Ratification. 

2.  Of  tortious  act  of  agent — ^Where  money  entrusted  to  another  for 
deposit  in  the  bank,  is  deposited  in  the  name  of  the  agent,  it  is  the  duty 
of  the  owner,  on  receiving  notice  of  the  manner  of  making  the  deposit, 
to  dissent  therefrom  within  a  reasonable  time,  and  failing  to  do  so  he 
will  be  held  to  have  ratified  the  act.  Not  having  done  so,  he  cannot, 
after  the  lapse  of  several  years,  object  that  the  bank  subsequently  paid 
over  the  money  to  the  agent  upon  presentation  of  the  certificate  of  de- 
posit, the  bank  having  no  knowledge  that  his  possession  of  such  certifi- 
cate was  tortious.    Bank  of  Montreal  v.  Deicar,  294 

8.  Waiver  of  tort, — Where  an  agent  deposited  money  of  his  princi- 
pal in  his  own  name,  and  afterwards  withdrew  it,  and  appropriated  it  to  his 
own  use,  and  the  principal  for  several  years  treated  the  transaction  as  a 
loan  to  the  agent,  the  possession  of  the  agent  became  rightful,  and  the 
act  of  the  bank  in  paying  over  the  money  to  him  can  no  longer  be  treated 
as  a  tort.    Bank  of  Montreal  v.  Dewar,  294 

AMENDMENTS. 
Genebally. 

1.  As  affecting  Statute  of  Limitations. — An  amendment  of  a  petition 
for  mechanic*s  lien,  although  technically  it  may  set  out  a  new  contract, 
will  not  expose  the  cause  of  action  to  the  bar  of  the  statute  limiting  the 
time  for  filing  a  petition.  In  applying  the  Statute  of  Limitations  in  such 
cases  the  identity  of  the  original  and  amended  petitions  is  not  to  be 
determined  by  strict  and  technical  rules.  Phoenix  Mut,  Life  Ins,  Co,  v. 
Batchen,  621 
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AMENDMENTS. 
Generally.    Continued. 

2.  Taking  leave  to  amend.— -Ttiidng  leave  to  amend  an  answer  is  not 
a  withdrawal  of  the  answer  so  that  the  defendant  may  not  take  advan- 
tsLge  of  error  in  sustaining  exceptions  thereto.  It  amounts  to  nothing 
more  than  that  the  attorney  takes  time  to  consider  whether  he  will  amend 
or  stand  by  his  pleading,  and  if  he  choose  he  may  do  the  latter,  and 
raise  the  objection  on  demurrer  or  exception  in  this  court.  Citif  of  Enei 
St.  Loiiis  y.  Board  of  Trustees,  130 

Records. 

3.  Rule. — Where  the  amendment  sought  is  merely  some  action  of 
the  court  really  taken  but  not  recorded,  it  may  be  allowed  upon  proper 
notice  and  due  proof ;  but  where  the  proposed  amendment,  while  not 
directly  changing  or  affecting  the  record,  as  a  record,  nullifies  or  materi- 
ally changes  its  operation,  the  power  of  the  court  to  allow  it  upon  a 
mere  motion  at  a  subsequent  term,  may  well  be  doubted.  It  seems  that 
in  such  a  case  the  proper  course  is  by  bill  in  chanceiy  to  reform  the 
record.    Gillett  v.  Booth,  423 

APPEALS. 
From  justice  of  the  peace. 

1.  Dismissal. — On  an  appeal  from  a  judgment  of  a  justice  of  the 
peace,  the  appellee  has  no  right  to  have  the  appeal  dismissed  for  want  of 
prosecution  until  he  is  in  a  position  to  demand  a  trial.  McMuUen  ▼. 
Graham,  239 

2.  Filing  bond  with  clerk— Transcript. — ^Where  an  appeal  is  taken 
by  filing  a  bond  with  the  clerk  of  the  appellate  court,  there  must  be  ser- 
vice of  Rummons,  and  two  nihils,  or  the  voluntary  appearance  of  the  ap- 
pellee before  the  court  has  jurisdiction  of  the  persons  of  the  parties  so  as 
to  dismiss  the  appeal,  and  there  must  be  a  transcript  of  the  prodeedings 
before  the  justice  filed  ten  days  before  the  commencement  of  the  term  at 
which  such  action  is  sought  to  be  taken,  before  the  court  has  jurisdiction 
of  the  subject  matter,  so  as  to  dismiss  the  appeaL  McMuUen  v.  Gra- 
ham, 239 

3.  Lost  transcript. — An  affidavit  alleging  that  sometime  prior  thereto, 
a  transcript  of  proceedings  before  the  justice  had  been  filed  in  the  ap- 
pellate court,  but  had  been  lost  or  stolen  from  the  files,  is  not  sufficient 
to  warrant  the  court  in  taking  jurisdiction  and  dismissing  the  appeal, 
especially  when  such  affidavit  is  not  made  the  ^^ round  of  a  motion  to 
restore  a  lost  record.    McMullen  v.  Graham,  239 

4.  Requiring  surety  to  justify. — Where  an  appeal  from  a  justice  is 
taken,  by  filing  a  bond  with  the  clerk  of  the  appellate  court,  that  conrt 
has  no  jurisdiction  to  enter  an  order  requiring  the  surety  on  the  appeal 
bond  to  justify,  and  in  default  thereof,  to  dismiss  the  appeal,  unless  a 
transcript  of  the  proceedings  before  the  justice  has  been  filed,  and  there 
has  been  service  of  summons  or  the  voluntary  appearance  of  the  appellee 
ten  days  before  the  commencement  of  the  term  at  which  such  action  is 
taken.     WoodhuU  v.  Kelly,  323 

Ge17ERALLT. 

5.  In  road  cases.— A  party  whose  land  has  been  taken  for  a  road,  has 
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APPEALS. 
Genbkallt.    Conttnued. 
the  right  to  be  heard  xipon  the  question  of  damages  upon  an  appeal  to 
the  supervisors,  and  it  is  error  to  dismiss  his  appeal.    The  mode  of 
appeal  is  not  changed  by  the  fact  that  the  proposed  road  is  upon  a 
county  line.    Deitrick  et  aL  v.  Highway  CommisBioners,  70 

6.  Only  from  final  judgments, — ^This  court  can  only  review  final 
orders,  judgments  and  decrees  of  the  court  below.  The  overruling  of 
a  motion  to  quash  a  writ  of  certiorari  is  not  such  a  final  disposition 
of  the  case  as  may  be  appealed  from,    Heraey  v.  Sckaedel,  188 

7.  Parties  on. — Where  a  claimant  in  a  garnishee  proceeding  ap- 
peared, thoagh  informally,  in  the  court  below,  was  there  recognized  as 
a  party  to  the  cause,  and  his  rights  adjudicated,  he  is  a  party  in  such  a 
sense  as  entitles  him  to  have  the  record  reviewed  on  appeal.  Sheldon  et 
al.  V.  Hinton,  216 

8.  To  what  court. — An  ordinance  which  restricts  the  right  of  appeal 
in  cases  arrising  thereunder,  to  the  circuit  court,  is  void.  Appeals  may 
be  taken  to  the  county  court.    Campbell  v.  Town  of  Lewiston,  530 

9.  When  may  be  perfected. — An  appeal  may  be  taken  and  perfected 
from  the  final  judgment  of  the  circuit  court  to  the  next  term  of  this 
court,  although  the  term  of  circuit  court  at  which  such  judgment  was 
entered  is  not  concluded  before  the  Appellate  Court  begins  its  session. 
Bissell  V.  Lloyd  et  al.,  460 

APPLICATION  OP  PAYMENTS.- See  Patmentb. 

ASSAULT  AND  BATTERY.— See  CBiiimAL  law. 

ASSIGNEE.— See  AssiGNMSirr. 

1.  Estate  of— 'An  assignee  to  whom  property  is  assigned  for  the  ben- 
efit of  creditors,  takes  it  subject  to  all  liens  to  which  it  is  liable.  He  re- 
ceives it  on  a  naked  trust,  uncoupled  with  an  interest  Fames  et  al.  v. 
Mayo,  d35 

ASSIGNEE  IN  BANKRUPTCY— Skb  Bakkbuptct. 

ASSIGNMENT. 
For  bekeft  of  crbditobs. 

1.  For  a  particular  creditor. — ^An  assignment  of  property  for  the 
payment  of  a  particular  debt,  the  balance  of  the  proceeds  to  be  returned 
to  the  debtor,  is  void  under  the  Statute  of  Frauds,  as  being  made  to  hin- 
der and  defraud  creditors.    Lill  v.  Brant,  366 

2.  Parol. — A  verbal  assignment  of  both  real  and  personal  property 
is  invalid  under  the  Statute  of  Frauds.    Lill  v.  Brant,  366 

8.  Suit  for  dividend, — An  assignee  to  pay  debts  cannot  be  sued  at 
law  by  a  creditor  to  recover  his  proportionate  part  of  the  estate  until  a 
dividend  has  been  declared,  and  a  refusal  by  the  assignee  to  pay.  Hex- 
ter  V.  Loughry,  262 

4.  When  void. — ^Where  a  debtor  executes  an  instrument  conveying  all 
his  property  to  a  creditor,  and  the  writing  expresses  that  such  creditor 
is  to  sell  the  property  and  after  satisfying  his  own  debt,  return  the  bal- 
ance, if  any,  to  the  debtor,  it  will  be  regarded  as  an  assignment  for  the 


650  Appellate  Courts  of  Illinois. 

assignment. 

For  benefit  of  creditobb.    Continued, 
benefit  of  a  particular  creditor,  and  because  of  the  reeervatioii  to  the 
debtor,  fraudulent  and  void.    Selz^  Sehtcab  ^  Co.  t.  Evans^  466 

Generally. 

8.  Chose  in  action,— Courts  of  equity  will  protect  the  rights  of  an 
assignee  of  a  chose  in  action,  whether  the  assignment  be  good  at  law  or 
in  equity  only.  Payment  to  the  nominal  creditor  after  notice  of  the 
assignment,  without  the  consent  of  the  assignee,  will  be  no  defense  to  an 
action  by  the  assignee.    Creighton  y.  Village  of  Hyde  Parkj  272 

6.  Impeachment, — Appellant,  upon  trial  of  the  person  summoned  as 
garnishee,  offered  in  evidence  an  assignment  by  the  judgment  creditor  to 
him  of  the  judgment  sought  to  be  reached  by  the  garnishee  process. 
The  assignment  bore  a  date  prior  to  the  garnishee  process,  purported  to 
have  been  made  upon  a  good  consideration,  and  was  properly  executed. 
Held^  that  the  burden  of  impeaching  the  good  faith  or  validity  of  the  as- 
signment was  upon  the  party  asserting  its  invalidity.  Sheldon  e$  al. 
v.  Hinion,  216 

7.  Of  claims  pendente  lite. — A  mechanic*s  lien  is  so  far  a  personal 
right  that  the  proceeding  to  establish  it,  even  if  it  has  been  assigned, 
should  be  carried  on  in  the  name  of  the  assignor;  but  there  is  no  error  in 
entc:ring  a  decree  in  the  name  of  the  assignor  for  the  use  of  the  assignee. 
Phoenix  Mut,  Life  Ins,  Co,  v.  Batchen,  621 

8.  Whole  claim  must  be  assigned, — In  an  assignment  of  a  chose  in 
action,  the  entire  daim  or  cause  of  action  must  be  assigned.  A  par- 
tial assignment  will  not  be  sufficient,  as  that  would  allow  the  creditor  to 
split  the  demand  and  subject  the  debtor  to  embarrassments  not  con- 
templated in  the  original  contract.  Creighton  v.  Village  of  Hyde 
Park,  272 

ATTACHMENT  AND  GARNISHMENT. 
Affidavit. 

1.  Charge  of  concealment, — An  affidavit  that  the  debtor  is  concealed 
within  this  state  is  not  a  sufficient  compliance  with  the  statutory  ground 
that  when  a  debtor  conceals  himself  within  this  state  so  that  process 
cannot  be  served  upon  him,  the  writ  may  issue.     Winkler  v.  Bar* 

theh  '  111 

2.  Non-residence, — In  an  affidavit  for  attachment  charging  that  the 
defendant  is  a  non-resident,  the  charge  must  be  made  in  positive  and 
unequivocal  terms,  so  positive  as  to  preclude  any  other  hypothesis. 
Winkler  v.  Barthel,  111 

Attachment. 

3.  Levy  of  writ, — In  order  to  secure  a  valid  levy  of  a  writ  of  attach- 
ment upon  personal  property,  the  property  must  be  in  view  of  the  officer. 
Where  grain  in  a  car  was  at  a  station  a  few  miles  from  Chicago,  the 
service  of  a  writ  of  attachment  by  the  officer  merely  indorsing  a  levy 
upon  the  writ,  without  going  where  the  grain  was  is  insufficient,  and  a 
subsequent  attaching  creditor  who  made  a  proper  levy  upon  the  grain  is 
entitled  to  preference.    Culter  et  al.  v.  Rumsty  et  al,,  698 

4.  Practice  in — Service  in  foreign  county. — Practice  in  attachment 
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ATTACHMENT  AND  GARNISHMENT. 
Attachment.    Continued, 
cases  cannot  conform  to  the  general  practice  act,  in  cases  where  the  re- 
quirements of  the  attachment  act  are  different  from  those  in  the  other, 
either  in  terms  or  in  spirit.  So,  where  suit  in  attachment  was  begun  and 
property  attached  in  one  county,  and  another  writ  issued  and  served  as  a 
summons  only  upon  the  defendant  residing  in  another  county,  the  pro- 
ceedings by  attachment  are  valid,  and  the  fact  that  person^  service  was 
had  upon  the  defendant  in  another  cooniy  will  no4(  oust  the  court  of  its 
jurisdiction  under  the  attachment  writ.    Field  et  ah  v.  Shoop,  445;  Kel" 
logg  r.  Shoop,  454 

5.  Sale  under, — The  statute  makes  no  provisions  for  a  private  sale  of 
property  attached,  and  such  a  sale  will  have  no  effect  upon  the  lien  of  a 

'  junior  attaching  creditor.    Culver  et.  al.  v.  Rumeey  et,  ah,  598 

Gabnishhent. 

6.  Money  in  custody  of  law, — A  person  deriving  his  authority  from  the 
the  law  to  receive  and  hold  money  or  other  property,  is  not  sulgect  to 
garnishment  for  the  same  while  it  is  so  held  by  him.  Vierheller  v. 
Brutto,  95 

7.  Third  person  claimant, — Where  in  garnishment  proceedings,  the 
funds  in  the  hands  of  the  person  summoned  as  garnishee  is  claimed 
by  a  third  person,  the  statute  makes  provision  that  such  third  person  may 
become  a  party  to  the  garnishment  suit,  and  where  such  claimant  does 
appear,  though  informally,  and  his  rights  are  adjudicated,  he  is  a  party 
and  may  appeal  from  the  decision  of  the  inferior  court.  Sheldon  et  ah 
V.  Hinton,  216 

Pbacticb. 

8.  Quashing  writ. — In  attachment,  where  the  facts  stated  in  the 
affidavit  are  traversed,  and  upon  issue  joined  thereon  there  is  a  finding^ 
for  the  defendant,  the  writ  of  attachment  should  be  quashed, with  costs, 
and  the  cause  proceed  to  final  judgment  as  though  commenced  by  sum- 
mons. It  is  error  upoa  such  an  issue  to  render  judgment  against  the 
plaintiff  for  all  costs  and  make  a  final  disposition  of  the  case.     Buch- 

.  man  et  al.  v.  Dodds,  25;  Stix  dt  Co.  v.  Dodds,  27 

ATTORNEYS. 
Fees. 

1.  Not  allowed  in  separate  maintenance. — Upon  an  appeal  to  this 
court  by  the  defendant  in  a  bill  for  separate  maintenance,  no  aUowanoQ 
for  solicitor's  fees  can  be  made  to  the  appellee  to  enable  her  to  defend 
against  the  appeal.    Hunter  v.  Hunter,  459 

AUTHORITY.— See  Agenct— Pabthbbship. 

BANES. — See  Aoenct. 
Deposits. 

1.  By  one  having  apparent  authority, — Where  one  having  apparent 
authority  to  act  for  another,  deposits  money  in  a  bank,  there  being  no 
direction  as  to  the  manner  of  making  the  deposit,  the  bank  although 
having  knowledge  of  the  true  ownership  of  the  money,  will  be  warranted 
in  receiving  it  and  giving  a  certificate  therefor  in  the  name  of  the  per- 


852  Appellate  Cottbts  of  Illinois. 


BANKS. 

Deposits.    Continued. 
son  making  the  deposit,  and  it  will  be  protected  in  afterwards  paying 
out  the  money  to  the  same  person  upon  his  presentation  of  the  certificate 
of  deposit.    Bank  of  Montreal  y.  Dewar,  291 

BANKRUPTCY. 

DlBCHARQB. 

1 .  No  release  from  contribution, — Discharge  of  a  surety  in  bankraptcy 
cannot  be  pleaded  as  a  defense  to  a  claim  by  his  co-surety  for  contribu- 
tion.   Byera  y.  Alcorn,  39;  Byera  y.  Bower,  48 

Geksballt. 

2.  Contingent  liability, — In  composition  proceedings,  the  name  of  ap- 
pellee as  co-surety  on  a  note  with  one  of  the  bankrupts,  did  not  appear  in 
the  statement  of  liabilities  of  the  bankrupt,  he  was  not  made  a  pariy 

.  thereto  in  any  way,  and  his  right  to  contribution  from  his  co-surety  is 
not  affected  thereby.    Byera  y.  Alcorn,  39;  Byera  y.  Bower,  48 

3.  Deacription  of  liabilitiea. — In  composition  proceedings,  in  the 
.  •  statement  of  debts  due,  the  note  in  question  was  described  as  "  paya- 
ble to  R.  J.  McKenney.^'  The  payee  of  the  note  was  the  firm  of  R.  J. 
McKenney  &Co.,  composed  of  fiye  persons.  Held,  tJiere  was  not  a  suffi- 
cient statement  of  the  name  of  the  payee  to  discharge  the  bankrupt  of  his 
liability  as  surety  on  such  note  to  the  payee.  Byera  y.  Alcorn,  39;  Byera 
y.  Bower,  48 

4.  Limitation  of  time  to  bring  auita. — The  section  of  the  bankrupt  act 
limiting  the  time  to  two  years  in  which  to  bring  suits  by  or  against  an 
assignee  in  bankruptcy,  relates  merely  to  controyersies  between  the  as- 
signee and  a  person  claiming  an  adverse  interest  touching  some  property 
or  rights  of  property  transferable  to,  or  yested  in  the  assignees.  Jenkina 
yj.Cdt  N,  W.  R,  R.  Co.,  192 

5.  Stibatituiion  of  aaaignee, — The  proyision  in  the  bankrupt  act  limit- 
ing the  time  in  which  suits  can  be  brought  by  or  against  an  assignee  in 
bankruptcy,  has  no  application  to  suits  pending  at  the  time  of  the  bank- 

.   ruptcy,  and  wherein  the  assignee  is  substituted  as  party  plaintiff.    Jen- 
Una  y.  C.  dt  N.  W.  R.  R.  Co.,  192 

BILL  OF  EXCEPTIONS— See  Exceptions. 

BOARD  OF  TRADE— See  Cubtom. 

BONDS. 
,  Generally. 

1.  Suit  on — Parties. — In  a  suit  for  breach  of  an  ezecutor^s  bond, 
brought  in  the  name  of  the  People,  a  recoyeiy  may  be  had  for  the  use  of 
more  than  one  person  in  the  same  action.  The  People  y.  Stacey 
et  al.,  521 

.  Official. 

2.  Circuit  clerk — Bonda  aa  clerk  and  recorder. — The  bond  giyen  bj 
the  officer  in  his  capacity  as  circuit  clerk  is  held  for  all  fees  improperly 
retained  by  him,  but  is  not  held  for  fees  receiyed  by  him  as  recoider  ; 
for  the  latter  resort  must  be  had  to  his  bond  giyen  as  recorder.  The 
People  y.  Stewart  et  ah,  -  62 
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BONDS.  » 

Official.    Continued, 

8.  Estoppel, — In  a  suit  upon  the  official  bond  of  a  circuit  derk,  for  a 
failure  to  pay  over  the  balance  reported  by  him  as  in  his  hands  belong^g 
to  the  county,  the  clerk  is  estopped  by  his  report  from  asserting  that  such 
balance  was  not  in  fact  in  his  hands  at  the  time  of  making  his  report. 
The  People  v.  Stewart  et  al. ,  62 

4.  lAdbility  of  sureties, — In  an  action  upon  a  constable*s  bond,against 
him  and  his  sureties,  for  selling  exempt  property,  only  single  damages 
can  be  recovered,  the  statute  allo¥ring  the  recovery  of  double  daiuageB 
applies  only  in  actions  against  the  constable  alone,  (kisper  et  ok  y»  The 
People,  28 

CAPITAL  STOCK.— See  Corporations. 

CERTIORARI.— See  Actigns. 

Generally. 

1.  When  the  proper  remedy. — The  common  law  writ  of  certiorari  is 
the  appropriate  mode  of  bringing  up  for  review  the  proceedings  of  high- 
way commissioners  in  laying  out  roads.  Dietrich  et,  oL  v.  Highway 
Comm^rs,  70 

Petition. 

2.  Sufficiency, — ^A  petition  for  certiorari  showed  as  reasons  why  an  ap- 
peal was  not  taken  from  the  judgment  of  the  justice,  that  the  case  before 
the  justice  was  continued  to  a  certain  hour,  and  at  the  hour  named  the 
defendant  appeared  for  trial  and  found  neither  the  plaintiff  nor  justice 
present,  and  was  told  by  the  justice's  clerk  that  the  justice  would  not  be 
present  that  day  for  the  trial  of  the  case.  Judgment  had,  in  fact,  been 
rendered  for  plaintiff  on  that  day  an  hour  before  the  time  fixed.  Held, 
that  the  petition  stated  sufficient  grounds  for  the  writ.  Cole  v.  Atkin- 
son, 858 

Practice. 

8.  Dismissal^Ahsence  of  hill  of  exceptions, — Where,  on  certiorari 
from  a  justice,  the  case  is  dismissed  on  call  for  want  of  prosecution,  the 
whole  record  of  the  circuit  court  is  certified  to  this  court,  if  such  record 
fails  to  show  that  the  court  had  jurisdiction,  although  it  contains  no 
bill  of  exceptions,  there  will  be  no  presumption  indulged  in  favor  of  the 
jurisdiction  by  reason  of  the  absence  of  a  bill  of  exceptions.  Faas  v. 
O'Conner,  593 

4.  Dismissal  for  want  of  prosecution, — The  practice  in  cases  brought 
from  a  justice  couit  to  the  circuit  court  by  certiorari  is  the  same  as  in 
appeal  cases  where  the  appeal  is  taken  by  filing  a  bond  with  the  circuit 
derk,  and  the  circuit  court  has  no  jurisdiction  to  dismiss  such  a  case  on 
call  for  want  of  prosecution,  unless  there  has  been  a  transcript  from  the 
justices*  court  filed  in  the  circuit  court  ten  dajrs  before  the  term  at  which 
such  action  is  taken;  nor  unless  the  appellee  has  been  brought  into  court 
either  by  a  voluntary  appearance,  service  of  summons  or  two  nihils  ten 
days  before  the  commencement  of  the  term.    Fa<M  v.  O'Connor,       598 

CESTUI  QUE  TRUST.— See  Mortgages. 
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CHANCERY. 
Accounting. 

1.  Parttiership.'-'A  co-partnership  being  CRtablifihed,  and  it  being 
shown  that  profits  have  aocraed,  and  are  in  the  hands  of  either  partner, 
for  which  he  refuses  to  account  to  his  oo-partner,  a  ooort  of  equity  will 
compel  an  accounting.        Gates  y.  Fraser  et  al,,  229 

Cseditor's  bill. 

2.  Discovery  against  municipal  officer. — A  judgment  creditor  has  the 
tight  to  file  a  bill  against  his  judgment  debtor  for  a  discoveiy  of  debts 
due  to  him  as  salary  for  services  a^  county  commissioner.  Whether  upon 
a  disclosure  of  indebtedness  it  may  be  made  avaUable  in  the  hands  of  a 
receiver  to  the  payment  of  the  judgment  is  not  decided,  but  if  the  debtor 
has  received  a  county  order,  he  may  be  required  to  turn  it  over  to  a  re* 
ceiver,  and  if  he  has  already  drawn  the  money,  it  can  be  reached.  The 
Singer  dt  TalcoU  Stone  Co.  v.  Wheeler,  225 

Guardian  ad  litem. 

3.  Must  be  appointed. — Where,  after  answer  filed  and  before  final 
hearing,  a  defendant  has  been  adjudged  insane,  it  is  error  to  proceed  to 
hearing  without  the  appointment  of  a  guardian  ad  litem  for  snch  de- 

.    fendant.    Fietsam  v.  Kropp,  144 

JURIfiDICTION. 

4.  Paitment  of  taxes  to  unrong  officer. — Where  the  county  treasurer  has 
received  taxes  whidi  he  refuses  to  pay  over  to  the  rightful  authority  or 
pays  to  the  wrong  officer,  there  is  an  adequate  remedy  at  law,  and  a  court 
of  chancery  has  no  jurisdiction.    Hindmany.  Village  of  Aledo^  436 

5.  Remedy  at  law. — ^Although  a  party  may  have  an  action  at  law  for 
the  taking  away  of  fixtures,  he  may  also  have  a  remedy  in  equity  by 
way  of  ixvjnnction  to  restrain  such  taking,  especially  when  it  would  be 
attended  with  the  destruction  of  the  building  in  which  they  are  placed. 
Jenney  v.  Jackson  et  ah,  32 

6.  Specific  performance, — Parties  may  make  a  valid  agreement  in 
restraint  of  trade,  where  the  operation  of  the  agreement  is  partial,  and 
limited  under  reasonable  conditions,  and  where  it  is  supported  by  a  val- 
uable consideration ;  and  such  a  contract  may  be  enforced  in  equity  by  a 
decree  for  specific  performance;  and  an  injunction  will  be  granted  to 
restrain  its  violation.    Cobbs  7.  Niblo  etal.,  60 

7.  To  et^oin  judgment. — Where  the  holder  of  a  note  which  has  been 
paid  but  not  taken  up,  is  induced  to  indorse  the  same  after  payment,  and 
the  indorsee  obtains  judgment  against  the  maker,  the  indorser  becomes 
liable  to  an  action  at  the  suit  of  the  maker,  and  has  such  an  interest  in 
the  subject-matter  that  he  may  maintain  a  bill  in  equity  to  eigoin  the 
collection  of  such  judgment  on  the  ground  of  fraud.  Hager  v.  BuechUr 
et  aZ.,  462 

8.  To  impeach  a  record, — A  court  of  equity  will  entertain  a  bill  to 
impeach  a  judgment  record,  and  to  amend  the  same,  on  the  ground  that 
as  it  stands  it  is  contrary  to  equity,  and  so  remains  by  reason  of  a  mis- 
take or  accident  beyond,  the  complainant's  control;  and  the  power  of  a 
court  of  equity  in  this  respect  is  not  limited  by  the  character  or  effect  of 
the  amendment  sought,  nor  is  such  proof  confined  to  that  which  is  docu- 
mentary, written  or  certain.    It  is  enough  if  the  amendment  sought  be 
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CHANCERY. 
JuBisDiGTiON.    Continued, 
demanded  by  equity,  and  the  proof  is  such  as  to  satisfy  the  conscience  of 
the  chancellor.    OiUett  v.  Booth,  423 

9.  To  restrain  building  of  raUroad  track, — Where  a  railroad  com- 
pany, having:  no  power  to  construct  its  track  throug>h  the  streets  of  a 
city,  except  by  consent  of  the  common  coancil,  and  such  consent  beinsr 
void  is  proceeding  to  construct  Its  track,  a  court  of  chancery  has  juris- 
diction by  injunction  to  restrain  the  company  from  exercising  such 
power.    Hichey  v.  C.  dt  W,  Ind.  B,  B.  Co.,  172 

Practice. 

10.  Ansu^er  and  demurrer. — Objection  to  the  jurisdiction  of  a  court 
of  chancery  may  be  waived  by  answering  the  bill ;  but  if  such  answer  is 
withdrawn  by  leave  of  court  and  a  demurrer  interposed,  the  case  will 
then  Ftand  as  if  no  answer  had  been  filed,  and  the  question  of  jurisdic- 
tion can  be  raised.    Hindman  v.  Village  of  Aledo,  436 

11.  Answering  cross-bill — Time. — Where  a  party  has  filed  an  answer 
to  a  petition  fbr  foreclosure,  he  is  properly  in  court,  and  upon  the  filing 
by  other  defendants  of  a  cross-bill  setting  up  a  lien  superior  to  him  as 
well  as  to  the  complainant,  he  is  entitled  to  a  reasonable  time  within 
which  to  answer  such  cross-bill,  and  it  is  error  to  proceed  to  a  hearing 
and  render  a  decree  upon  the  original  and  cross-bill  the  next  day  after 
the  filing  of  the  latter.    Norton  et  al.  v.  Joy,  406 

12.  Dismissing  bill  on  motion  to  dissolve  injunction. — ^Where  the  only 
relief  sought  is  an  injunction  the  bill  may  be  dismissed  on  motion  to  dis* 
solve  the  injunction,  but  where  other  relief  is  prayed,  it  should  be  retained 
for  final  hearing  upon  its  merits.    Gillett  v.  Booth,  423 

13.  Multifariousness. — Where  a  bill  in  chancery  contains  two  distinct 
subject  matters  wholly  disconnected  with  each  other,  if  one  of  them  be 
clearly  without  the  jurisdiction  of  a  court  of  equity  to  redress,  the  better 
rule  is  to  treat  the  bill  as  if  it  were  single,  and  proceed  with  the  other 
matter  over  which  it  has  jurisdiction  as  if  it  constituted  the  sole  object  of 
the  bill.    Hiekey  v.  C.  dt  W.  Ind.  B.  B.  Co.,  172 

14.  Non-resident  defendant  appearing  after  decree. — ^An  application 
by  a  non-resident  defendant  to  be  heard  after  decree,  should  be  made  by 
petition,  to  which  the  adverse  party  should  file  an  answer.  In  this  man- 
ner the  rulings  of  the  court  in  respect  to  the  application  can  be  brought 
up  for  review  in  an  appellate  court.  Except  under  special  circumstance?, 
the  only  time  for  the  adverse  party  to  contest  the  right  of  a  defendant  to 
come  in  after  decree,  is  at  the  time  of  making  the  application.  Kinney 
v.  Bauer  et  al.,  267 

15.  Taking  leave  to  amend. — Taking  leave  to  amend  an  answer  is  not 
a  withdrawal  of  it,  so  that  the  defendant  may  not  take  advantaj^  of 
error  in  sustaining  exceptions  thereto.  It  amounts  to  nothing  more  than 
that  the  attorney  takes  time  to  consider  whether  he  will  amend  or  stand 
by  his  pleading,  and  if  he  choose  he  may  do  the  latter,  and  raise  the  ob- 
jections on  demurrer  or  exception  in  this  court  City  of  E.ist  St.  Louis 
T.  Board  of  Trustees,  130 
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CHATTEL  MORTGAGE. 
Gekekally. 

1.  After- cicquired  property, — ^Where  a  mortgfage  is  void  as  to  after- 
acquired  property  it  cannot  be  made  effectoal  except  by  some  new  act  of 
the  mortgagor.  It  seems  if  the  mortgagee  obtained  possession  through 
the  act  or  assent  of  the  mortgagor,  before  the  rights  of  others  intervened, 
his  title  would  be  perfect,  and  perhaps  so  if  he  should  take  possession  for 
causes  allowed  by  the  terms  of  the  mortgage.    Ray  v.  Goings ,  140 

2.  Live  stock — Increase. — ^The  natural  increase  of  live  stock  covered 
by  a  chattel  mortgage,  becx)me8  subject  to  the  mortgage;  and  a  party 
purchasing  such  increase  before  the  expiration  of  the  mortgage  acquires 
no  greater  right  therein  than  the  mortgagor  had.    Oundy  v.  Biteler^  510 

CHOSE  IN  ACTION.— See  AssiaNMiarr. 
CIRCUIT  CLERK. 

As  RECORDER. 

1.  Failure  to  index  mortgage. — A  circuit  clerk,  as  recorder,  is  not  lia- 
ble in  damages  for  a  failure  to  enter  a  mortgage  upon  a  sectional  index, 
the  law  not  requiring  him  to  keep  such  an  index,  and  the  mortgage  being 
properly  entered  upon  books  kept  for  that  purpose,  of  which  book  plain- 
tiff had  knowledge  but  neglected  to  examine.    Temple  v.  The  PeopU^ 

378 
Bond. 

2.  As  clerk  and  recorder. — ^The  bond  given  by  the  officer  in  his  capacity 
as  circuit  clerk  is  held  for  all  fees  improperly  retained  by  him,  but  is  not 
held  for  fee^  received  by  him  as  recorder;  for  the  latter,  resort  must  be 
had  to  his  bond  given  as  recorder.  But  where  it  appears  that  the  bal- 
ance reported  as  in  the  hcuidsof  the  clerk  was  received  from  both  sources, 
both  bonds  will  be  held  pro  rata  for  its  payment.  The  People  v.  Stewart 
et  al.j  62 

ESTOPPEIi. 

3.  By  report. — In  a  suit  upon  the  official  bond  of  a  circuit  clerk,  for  a 
failure  to  pay  over  a  balance  by  him  reported  as  in  his  hands  belonging 
to  the  county,  the  clerk  is  estopped  by  his  report  from  asserting  that  such 
balarce  was  not  in  fact  in  his  hands  at  the  time  of  making  such  report. 
The  People  v.  Stewart  etal.y  62 

Fees. 

4.  As  recorder. — In  counties  where  the  circuit  clerk  is  ex  officio  re- 
corder of  deeds,  the  duties  and  emoluments  of  the  latter  office  are  append- 
ant to  the  former,  and  this  being  so,  the  amount  fixed  and  allowed  by  the 
county  board  for  compensation,  clerk  hire,  etc.,  must  be  taken  to  indada 
his  allowance  for  performing  the  duties  of  recorder  as  well  as  the  ordin- 
ary duties  of  clerk.  All  the  fees  of  the  office,  whether  received  for  record- 
ing deeds  or  other  services,  constitute  one  fund,  from  which  the  officer 
may  retain  the  amount  allowed  him,  and  the  balance  must  be  paid  to  the 
county.  This  compensation  cannot  be  taken  from  collections  from  ooe 
branch  in  preference  to  the  other.    The  People  v.  Stewart  et  al.f         62 

CITIES,  VILLAGES  AND  TOWNS.— See  Municipal  Cobporatiom. 

COMPOSITION.— See  Bankruptcy. 
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COMPTROLLER.— See  Municipal  Corporations. 

CONFESSION  OP  JUDGMENT.— See  Judgments. 

CONTEMPT  OF  COURT. 
Generally. 

1 .  For  taking  property  from  officer,  — ^Where  personal  property  is  held 
by  an  oflSoer  under  levy  of  execution  he  has  a  special  property  therein, 
and  if  it  is  taken  from  him.  may  maintain  trespass,  trover  or  replevin 
against  the  wrong-doer;  but  he  cannot  have  the  summary  process  of 
attachment  for  contempt  of  court  for  such  taking.  GaUa  et  aU  v.  The 
People,  383 

CONTINGENT  CLAIM.— See  Bankruptcy. 

CONSTABLE.— See  Officer. 

*  CONTRACTS. 
Generally. 

1.  In  restraint  of  trade, — An  injunction  will  lie  to  restrain  a  threat- 
ened breach  of  a  valid  contract  in  restraint  of  trade.  Cobbe  v.  Niblo 
et  al.,  60 

2.  Novation. — When  a  person  contracting  with  another  agrees  to 
accept  an  order  on  a  third  person  as  part  payment,  and  such  order  was 
drawn  and  accepted  by  the  drawee,  the  original  debtor  will,  in  the 
absence  of  fraud,  be  discharged  from  liability  therefor  to  the  creditor. 
Beeley  v.  Dumae,  291 

8.  Power  of  city  to  make — Appropriations. — All  persons  contract- 
ing with  a  municipal  corporation  must  at  their  peril  inquiie  into 
the  power  of  the  corporation  to  make  contracts.  Under  the  general 
law  relating  to  cities,  neither  the  city  council  nor  any  member  thereof 
have  power  to  make  contracts  or  create  debts  unless  an  appropriation 
therefor  has  previously  been  made.  City  of  Chicago  v.  Shober  db  Car- 
queville  Lith.  Co.^  060 

Implied. 

4.  For  services. — A  person  may  accept  the  services  of  another  with- 
out incurring  any  implied  liability  to  pay  for  the  same,  because  at  the 
outset  he  may  know  that  the  service  is  rendered  because  of  an  employ- 
ment by  some  other  person,  with  which  he  has  nothing  to  do,  and  but  for 
such  knowledge  the  services  would  not  have  been  received.  The  law 
raises  the  implication  to  pay  when  there  is  no  express  employment  by 
another;  and  where  there  is  evidence  of  such  express  employment,  an 
instruction  upon  the  implied  liability,  which  does  not  include  the  other 
element  of  express  employment,  is  erroneous.    Morrison  v.  Jones^       89 

In  bestraijjt  of  trade. 

5.  Whtn  valid. — Parties  may  make  a  valid  agreement  in  restraint  of 

trade  where  the  operation  of  the  agreement  is  partial,  and  limited 
under  reasonable  conditions  and  where  it  is  supported  by  a  valuable  con- 
sideration.   Cobhs  V.  Niblo  et  al.,  60 
Of  purchase. 

6.  Failure  of  condition. — Where  a  party  entered  into  a  oontrac*;  to 
purchase  land  of  the  city  and  paid  thereon  $1,000,  with  the  condition 

VOL.VL         42 
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contracts. 

Of  PUUCHA8B.  Continued, 
that  if  the  city  failed  to  show  a  good  title  to  the  land  the  money  was  to 
be  returned  to  him,  he  may,  on  failure  to  show  a  good  title,  recover 
back  the  money  so  paid,  under  the  common  counts.  Hie  fact  that  the 
plaintiff  subsequently  bought  in  an  outstanding  title  to  the  land  of  a 
third  person,  will  not  affect  his  right  to  recover  agunst  the  dty.  Wis- 
ner  v.  City  of  Chicago,  254 

Rescission. 

7.  For  fraud. — Although  a  creditor  was  indnced  by  fraud  to  accept  a 
third  party  as  payment  of  his  debt,  he  cannot,  upon  a  partial  failure  of 
payment  by  such  third  party,  recover  the  balance  from  the  original 
debtor  in  an  action  of  indebitatus  assumpsit.  He  cannot  rescind  the 
contract  without  returning  what  he  has  already  received  thereon.  Beslejf 
V.  Dumas,  291 

CONTRIBUTION.-«ee  Bahkbuptcy— Surety. 

CONVERSION  .-See  Gift. 

CONVEYANCES. 
Recording. 

1 .  Failure  to  index  mortgage. — A  recovery  cannot  be  had  for  a  fiuluie 
of  the  recorder  to  enter  a  mortgage  upon  a  sectional  index,  the  law  not 
requiring  him  to  keep  such  a  book,  and  it  appearing  that  the  mortgage 
was  properly  indexed  in  a  book  kept  for  that  purpose,  of  which  book  the 
plaintiff  had  knowledge,  but  neglected  to  examine.  TempU  v.  TkePeo- 
phi  S78 

Trust  deed. 

2.  Possession  of  personal  property  under, — In  order  for  a  trustee  to 
take  possession  of  personal  property  under  a  trust  deed,  it  is  not  neces- 
sary to  remove  such  property  to  the  iigury  of  the  premises;  piaong  an 
agent  in  charge  is  sufficient.    Jenney  v.  Jackson  et  aL^  32 

CORPORATIONS.— See  Municipal  Corporations. 
Capital  stock. 

1.  A  trust  fund. — ^The  capital  stock  of  an  incorporated  company  con- 
stitutes a  trust  fund  for  the  payment  of  its  debts.  When  debts  are  in- 
curred, a  contract  arises  with  the  creditors  that  the  capital  stock  shall 
not  be  withdrawn  or  applied  otherwise  than  upon  their  demand.  Thej 
have  a  lien  upon  it  in  equity,  and  if  divested,  they  may  follow  it 
as  far  as  it  can  be  traced,  and  subject  it  to  the  payment  of  their  claims, 
except  as  against  bona  fide  holders  for  value,  without  notice.  Peterson  v. 
III.  Land  dt  Loan  Co.,  257 

2.  Corporation  cannot  purchase. — ^A  corporation  has  not  the  power  as 
against  creditors,  to  purchase  or  extinguish  its  capital  stock.  So,  where 
a  corporation  conveyed  to  one  of  its  stockholders  a  large  amount  of  real 
estate  and  other  property,  and  in  return  received  the  surrender  of  the 
shares  of  stock  held  by  him,  which  were  then  cancelled,  held,  that  a  judg- 
ment creditor  of  the  corporation  could  maintain  a  bill  to  sul^ect  the  prop- 
erty so  conveyed  to  the  payment  of  his  judgment;  and  that  it  made  no 
difference  that  there  might  be  enough  property  remainirg  with  the  cor^ 
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corporations. 

Capital  stock.    Continued. 
poration  to  satisfy  the  jndgrment ;  bis  lien  attached  to  the  whole  stock, 
and  he  oonid  not  be  remitted  to  a  lemedy  against  the  remaining  shares. 
Peterson  y.  IlL  Land  dt  Loan  Co.,  257 

Dissolution. 

8.  Claims  of  creditors. — A  corporation  holds  its  property  in  tinist, 
first,  to  pay  its  creditors,  and  if  such  corporation  dissolve  and  divide  its 
property  among  its  shareholders  without  first  paying  its  debts,  equity 
will  enforce  the  claims  of  its  creditors  by  converting  all  persons,  except 
bona  fide  purchasers  to  whom  the  property  has  gope,  into  trustees,  and 
compel  them  to  contribute  to  the  payment  of  the  debts  of  the  corporation 
to  the  extent  of  the  property  received.  Clarkson  et  al.  v.  Eiie  dt  North 
Shore  Dispatch^  284 

Estoppel. 

4.  To  deny  incorporation. — Where  an  association  holds  itself  out  to 
the  public  as  operating  in  a  particular  line  of  business  under  a  name 
that  imports  a  corporation,  it  is  estopped  from  denying  its  corporate  ex- 
istence, as  to  all  persons  with  whom  it  contracts.  Clarkson  et  al.  v. 
Erie  dt  North  Shore  Dispatch,  284 

Generally. 

5.  Service  upon. — Service  was  had  upon  the  agent  of  a  corporation 
and  it  appeared  and  demurred  to  the  declaration.  In  a  collateral  pro- 
ceeding such  service  cannot  be  questioned  so  as  to  impeach  a  judgment 
obtained  in  the  former  suit  Clarkson  et  al.  v.  Erie  &  North  Shore 
Dispatch,  284 

Shabeholders. 

6.  Charged  with  notice. — Where  a  party  was  induced  by  fraudulent 
representations  to  sell  land  to  a  corporation,  and  afterwards  recovered  a 
judgment  against  it,  based  upon  such  fraud,  although  such  judgment 
was  obtained  after  a  conveyance  by  the  corporation  of  its  property,  such 
party  was  to  all  intents  and  purposes  a  creditor  at  the  time  the  contract 
of  sale  was  made,  and  the  subsequent  conveyance  being  by  the  corpora- 
tion to  one  of  its  shareholders,  the  latter  is  chargeable  with  knowledge 
of  the  acts  of  the  company.    Peterson  v.  III.  Land  dt  Loan  Co.,         257 

7.  Not  innocent  purchasers. — Shareholders  are  affected  with  knowl- 
edge of  the  trust  character  of  the  capital  stock,  and  they  cannot  occupy 
the  status  of  innocent  purchasers.    Peterson  v.  III.  Land  dt  Loan  Co, 

257 
COSTS. 
Generally. 

1.  Incidental  to  suit. — Costs  are  incidental  to  the  determination  of 
some  right.  So,  where  the  judgment  of  the  court  below,  upon  the  ques- 
tion of  the  validity  of  a  nuncupative  will  neither  reverses  or  affirms  the 
order  of  the  county  court,  but  was  for  costs  only,  it  is  inappropriate  to  the 
issue  made,  and  therefore  erroneous.    Millard  v.  Cooper,  420 

Non-resident  plaintiff. 

2.  Right  to  costs  not  waited  by  pleading. — The  right  of  a  defendant  to 
insist  upon  security  for  costs,  in  the  case  of  a  non-resident  plaintiff,  is  not 
waived  by  pleading  to  the  action.    Kimbark  v.  Blundin,  589,  542 
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COURTS. 
Appellate. 

1.  Decisions  hindihg. — The  dedsions  of  this  coart  are  bindinsr  upon 
the  court  below,  on  a  re- trial  of  the  case,  unless  the  facts  subsequently 
appearing^  in  evidence  are  so  far  chan^red  as  to  invoke  the  application  of 
legal  principles  which  were  inapplicable  to  the  case  at  the  time  the  de- 
cision was  rendered.    Oldershaw  et  al.  y.  KnoUs,  S25 

2.  Jurisdiction — Freehold. — The  Appellate  Court  has  no  jurisdiction 
by  appeal  or  writ  of  error  in  cases  involving  the  question  of  a  freehold; 
as  in  a  bill  for  partition;  or  to  set  aside  a  deed.  LequatU  et  al.  v. 
Druryy  389;  Patterson  et  al,  v.  McKinney,  et  al.j  894;  Board  of  Trus- 
tees V.  Beale  536;  Dalff  v.  St.  Patrick  Churchy  458 

County  Court. 

3.  Jurisdiction, — ^The  county  court  has  no  jurisdiction  of  an  action 
which  takes  the  character  of  a  resulting  trust.    lAU  y.  Brani^  366 

'  CBiMnrAL  Court  of  Cook  couwty. 

4.  Jurisdiction. — The  Criminal  Court  of  Cook  county  has  jurisdiction 
of  an  appeal  from  a  justice  imposing  a  penalty  for  obstructing  a  high- 
way.   Tully  V.  Town  of  Nort^field,  356 

COVENANT. 
Bbeach. 

1 .  Incumbrances. — Where  a  deed  covenanted  against  all  claims  except 
a  certain  incumbrance  of  110.000,  there  is  no  breach  of  the  ooveaant  by 
reason  of  unpaid  interest  remaining  due  upon  the  incumbrance.  The 
principal  sum  is  expressly  excepted,  and  this  draws  with  it  the  nnpud 
interest.    King  v.  Sea,  189 

CREDITORS'  BILIA-See  Chancery. 

CRIMINAL  LAW. 
Abuse  of  procbss. 

1.  Collecting  private  debts. — ^Where  the  use  of  criminal  process  is  em- 
ployed mainly  for  tho  purpose  of  securing  payment  of  a  private  indebted- 
ness, such  use  is  contrary  to  public  policy  and  illegal,  and  a  note  given 
under  such  circumstances  is  void.    Shenk  v.  Phelps  et  al.,  612 

2.  Illega  lity  cannot  be  wa ired, — Where  a  contract  is  void  on  the  ground 
of  public  policy,  or  as  being  a^nst  a  statute,  any  attempt  to  enforce  i^ 
will  fail  whenever  the  illegality  appears,  and  in  such  cases  there  can  be 
no  waiver  of  the  illegality.  No  consent  of  the  defendant  can  neutralise 
its  effect.    Shenk  v.  Phelps  et  al.,  612 

Circuit  Courts. 

3.  Junsdiction  in  assault  and  battery. — Under  the  present  constitu- 
tion circuit  courts  have  original  jurisdiction  of  criminal  cases  of  assaolt 
and  battery.     Young  v.  The  People,  434 

Compounding  crime. 

4.  Compensation  for  private  injury. — The  proviso  in  the  statate 
against  compounding  a  felony,  which  allows  a  person  to  receive  com- 
pensation for  his  private  ixgury,  was  simply  intended  to  provide  that  the 
mere  act  of  receiving  compensation  for  a  loss  sustained  through  a 
criminal  offense  shall  not  make  one  guilty  of  compounding  the  crime; 
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criminal  law. 

COMFOUNDIKG  CBIME.      CofUttlUed. 

it  has  no  application  to  a  case  of  extortin^f  payment  of  private  indebted- 
ness by  an  abase  of  the  criminal  process  of  the  state.  Shenh  v.  Phelps 
et  al.  612 

5.  Varianee. — Where  upon  an  indictment  for  assault  upon  "  Frank  " 
Blackburn  there  was  a  verdict  and  judgment  of  assault  upon  **  Edward "' 
Blackburn,  the  variance  was  held  fatal.    Million  v.  The  People^        537 

Quasi  ckihbs. 

6.  Obstructing  highway, — An  action  to  recover  the  penalty  imposed 
by  statute  for  obstructing  a  highway  is  quctsi  criminal  in  its  nature. 
Tully  Y.  Town  of  Northjield,  356 

Vartancb. 

7.  Assault  and  assault  and  battery, — An  assault  with  a  deadly  weapon 
with  intent,  etc.,  may  be  complete  without  a  battery,  and  an  indictnient 
for  the  former  offense  will  not  support  a  verdict  for  assault  and  battery 
unless  it  also  is  included  in  the  terms  of  such  indictment.  Young  v.  The 
People,  434 

8.  Indictment  and  verdict, — ^Where,  upon  an  indictment  for  an  as- 
sault with  intent  to  murder  upon  one  "  Frank  "  Blackburn,  the  verdict 
was,  guilty  of  assault  upon  ''Edward  **  Blackburn,  and  there  was  judg- 
ment upon  the  verdict,  the  variance  was  held  fatal.  Million  v.  The  Peth 
pie,  537 

CUSTOM. 
Generally. 

1 .  As  fixing  time  for  payment. — ^Where  no  time  of  payment  for  mater- 
ials furnished  is  fixed  by  the  contract,  the  price  becomes  due  and  payable 
as  soon  as  the  delivery  is  completed;  but  where  a  uniform  custom  and 
course  of  dealing  on  the  part  of  the  contractor,  to  demand  payment  at 
the  close  of  each  month  is  shown,  and  that  such  custom  was  known  to 
the  purchaser,  there  arises  by  implication  an  understanding  between  the 
parties  that  credit  should  be  given  until  the  close  of  each  month,  for  all 
materials  delivered  during  such  month.  Phoenix  Mut,  Life  Ins,  Co*  v. 
Batchen  et  cU,,  621 

2.  Board  of  trade — Clearances, — A  custom  on  the  beard  of  trade  al- 
lowing commission  men  to  exchange  contracts  or  make  clearances  for  their 
customers  in  certain  cases,  can  only  be  exercised  when  the  commission 
merchant  appears  in  one  case  as  the  vendor  and  in  another  as  the  pur- 
chaser of  the  same  amount  of  a  particular  commodity  for  the  same  de- 
livery. The  contracts  must  be  identical  in  all  respects,  except  as  to 
pr  ce;  this  difference,  if  any,  may  be  compensated.  Oldershaw  et  al.  y. 
KnoUs,  325 

3.  Definition, — A  custom  must  be  uniform,  long  established,  reasona- 
ble, generally  acquiesced  in,  and  so  well  known  as  to  induce  belief  that 
the  parties  contracted  with  reference  to  it,  when  nothing  is  said  to  the 
contrary.  There  is  no  custom  shown  in  this  case  as  existing  among 
wholesale  merchants  allowing  their  salesmen  pay  for  time  lost  by  sick- 
ness.   Sweet  et  al,  v.  Leach,  212 
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DAMAGES. 
Generally. 

1 .  InstrttctioHB  as  to. — An  ingtraction  which  specifies  four  elements  of 
daoiages,  and  in  effect  tells  the  jury  that  if  the  evidence  prores  any  one 
of  them,  damages  may  be  allowed  for  all,  is  erroneoas.  City  of  Chicago 
V.  Watson,  344 

2.  Laying  out  roads, — ^llie  statute  allowing  the  jnry  to  consider  or 
disregard  benefits  to  the  owner  in  the  matter  of  laying  oat  roads  does 
not  apply  to  the  matter  of  damages  for  taking  the  land.  Deitrick  et  ah 
V.  Highway  ComVs,  70 

8.  Poverty  of  plaintiff ,— In  an  action  by  next  of  kin  for  damages  oc- 
casioned by  the  wrongful  killing  of  another,  evidence  of  the  poverty  of 
the  plaintiff  is  not  admissible  npon  the  question  of  damages.  C.  &  X. 
W.  By.  Co.  V.  Howard,  569 

4.  Tenancy — Injury  to  reversion.-^Yfhere  an  iigory  is  done  to  prem- 
ises while  in  possession  of  a  tenant,  the  tenant  has  a  right  of  action  for 
such  damages  as  he  has  sustained,  and  the  owner  of  the  vevereionaiy 
interest  has  also  a  right  of  action  for  his  damages.  Bannon  v. 
MitcheU,  17 

Measubeof. 

5.  Reversionary  interest, — ^Where  a  party  mining  coal  upon  his  own 
land,  willfully  passed  over  his  line  upon  plaintiff's  land  .and  cut  down  and 
removed  therefrom  a  quantity  of  coal  left  by  the  plaintiff  as  a  natural  bar- 
rier, by  reason  of  which  plaintiff's  mine  was  flooded  with  water  and  far- 
ther mining  rendered  impracticable,  the  plaintiff  is  entitled  to  recover 
substantial  damages.    Bannon  v.  Miiehellt  17 

6.  Selling  exempt  property . — In  an  action  against  a  constable  and  his 
sureties  for  selling  exempt  property,  only  single  damages  can  be  recov- 
ered. The  statuatory  penalty  of  double  damages  cannot  be  enforced 
against  the  sureties.    Casper  et  al,  v.  The  People,  23 

7.  Under  illegal  sale, — A  sale  under  an  execution  made  before  the 
time  prescribed  by  law  is  illegal,  and  the  officer  making  the  same  becomes 
a  trespasser  db  initio,  but  the  defendant  in  execution  can  recover  only 
actual  damages  therefor  in  an  action  under  the  statute.  Camp  v.  Ganley 
etal,,  499 

EECOUrMENT. 

8.  When  allowed, — Although  a  sale  under  execution  is  illegal  by 
reason  of  being  made  before  the  time  allowed  by  law,  the  defendant  in 
execution  can  recover  only  single  damages  therefor,  and  the  plaintiff  in 
execution  may  recoup  against  such  damages  the  amount  realized  from  the 
sale  and  credited  on  the  execution.    Camp  et  al.  v.  Ganley,  499 

DEED.— See  Conveyances. 

DEFAULT. 
Setting  aside. 

1.  Abuse  of  discretion. — A  motion  to  set  aside  a  default  is  addressed 
to  the  discretion  of  the  court,  and  will  not,  in  general,  be  reviewed  in  an 
appellate  court,  but  where,  as  in  this  case,  there  is  an  abuse  of  such  dis- 
cretion, the  action  of  the  court  below  will  be  reversed.  Frans  it  al.  v. 
Winne,  £2 
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DISMISSAL  OF  CASES.— See  Appeals— J ubibdiction. 

DISCHARGE.— See  Bankbuptcy. 

DRAM-SHOPS. 

Generally. 

1.  Violation  of  statute.—Th^  Btalute  probibiting  tbe  keeping  of  a 
dram-shop  without  a  license,  is  intended  to  reach  only  such  places  as  are 
designated  in  the  act.  So,  where  it  appears  that  the  defendant  kept  a 
stock  of  dry  goods  and  groceries,  bnt  did  not  keep  liquors  for  sale,  and 
in  his  absence  his  clerk,  without  his  knowledge  and  against  his  express 
directions,  sold  two  drinks  of  liquor  on  one  occasion,  the  case  is  not 
brought  within  the  provisions  of  the  dram-shop  act^  and  the  defendant 
cannot  be  made  liable  for  such  sale.    Grosch  y.  City  qf  Centvalia,      107 

ELECTIONS— See  Office. 

ERROR. 
Generally. 

1.  Will  not  always  reverse.  -^  Where  substantial  justice  has  been 
done,  slight  errors  in  instructions  or  in  the  conduct  of  the  case  will  not 
be  considered  ground  for  reversal.  Conklin  v.  Burdick,  153;  St.  L.  dt 
S.  E.  R.  E.  Co.  V.  Cloud,  155;  Viall  v.  Goforth,  156;  Stalling^  r.  Board 
of  Trustees,  165 

ESTOPPEL. 
Generally. 

1 .  Party^s  own  fraud. — A  party  obtaining  a  judgment  by  fraud,  upon 
a  note  that  has  been  paid,  cannot,  in  an  action  to  ex^'oin  such  judgment, 
object  that  the  indorsee  has  been  guilty  of  laches,  or  that  he  may  have 
a  complete  remedy  at  law.  By  making  use  of  a  fraudulent  indorsement 
to  compel  payment  a  second  time  he  has-  no  equity  to  be  protected. 
Eager  v.  Beuehler  et  cU.,  462 

2.  Officer  reporting  heUance  on  hand. — In  a  suit  upon  the  official  bond 
of  a  circuit  clerk  for  a  failure  to  pay  over  a  biilance  reported  by  him  as 
belonging  to  the  county,  he  is  estopped  by  his  report  from  asserting  that 
Buch  balance  was  not  in  fact  in  his  hands  at  the  time  of  making  such 
report.     The  People  v.  Stewart  et  al.,  62 

8.  To  deny  incorporation. — A  corporation^  as  to  all  persons  with 
whom  it  contracts,  is  estopped  from  denying  its  corporate  existence. 
Clarhson  et  al.  v.  Erie  dt  North  Shore  Dispatch,  284 

EVIDENCE. 
Admissions. 

1.  Deceased  party. '^ A.  party  to  a  suit  is  not  a  competent  witness  to 
statements  or  admisaions  made  by  a  deceased  party.  Redden  y.  In- 
man,  55 

Burden  of  pboof. 

2.  Action  for  malicious  prosecution. — In  an  action  for  malicious  pros- 
ecution the  burden  of  showing  want  of  probable  cause  is  upon  the 
plaintiff.    Roy  v.  Goings,  140 

3.  Actions  for  negligence. — In  an  action  for  injuiies  sustained  by  rea- 
son of  a  collision  with  the  defendant's  runaway  horse,  the  burden  is 
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evidence. 

Burden  of  fboof.    Continued* 
upon  the  plaintiff  to  show  that  the  running  away  of  the  defendant's  hone 
was  the  result  of  the  negligence  of  the  defendant.    Hunting  et  ol.  v. 
Baldwin  et  ah,  547 

4.  Impeaching  Maignmeni  of  judgment.— "Where  an  assignment  of 
a  judgment  bore  date  prior  to  servioe  of  the  garnishee  process,  pur- 
ported to  be  made  upon  a  sufiScient  consideration,  and  was  properly  ex' 
ecu  ted.  the  burden  of  impeaching  its  good  faith  or  validity  is  upon  the 
party  asserting  its  invalidity.     Sheldon  et  al.  y.  Hinton,  216 

5.  Sale. — ^To  entitle  a  plaintiff  to  recover  for  goods  sold  and  de- 
livered, it  is  incumbent  upon  him  to  prove  a  sale  as  well  as  deliveiy. 
As  to  both  facts  the  burden  is  upon  him.  Arnold  et  al,  v.  Tchey 
€t  al,  288 

6.  Upon  plaintiff. — Where  an  action  is  brought,  nnder  the  statute, 
for  cutting  timber  upon  the  lands  of  another,  the  plaintiff  must  aver  and 
prove  that  he  was  the  owner  in  fee  of  the  land,  but  proof  of  actual  pos- 
session with  claim  of  title  in  fee,  will  be  sufficient  to  cast  the  burden  of 
contesting  the  title  upon  the  defendant.    Ahney  et  al.  v.  Austin^        49 

Competency. 

7.  Privileged  communications. — An  affidavit  in  support  of  a  motion 
alleged  facts  the  knowledge  of  which  was  acquired  from  the  adverse 
party  and  his  attorney  by  one  who  was  at  the  time  acting  as  clerk  for 
the  attorney  of  the  adverse  party,  and  who  obtained  the  information  in 
professional  consultation  with  such  adverse  party  and  his  attorney.  Held, 
that  Buch  communications  were  privileged,  and  it  was  a  clear  breach 
of  professional  confidence  for  the  clerk  to  divulge  them.  Kinneifr. 
Bauer  et  ah,  267 

Dying  declarations. 

8.  In  an  action  for  injuries. — Statements  of  the  deceased  as  to  the 
manner  in  which  he  received  his  injury,  and  the  cause  of  it,  made  after 
the  injury  occurred,  are  not  competent  evidence  in  an  action  by  the  ad- 
ministrator or  next  of  kin  for  damages,  either  as  part  of  the  res  gest<e  or 
as  dying  declarations.    C.  <*  N.  W.  R'y  Co.  v.  Howard,  569 

Generally. 

9.  Actions  for  injuries — Poverty  of  plaintiff. — In  an  action  for  dam- 
ages for  the  death  of  a  person  caused  by  the  wrongful  act  of  another, 
evidence  of  the  poverty  of  the  widow  or  next  of  kin  of  the  deceased,  is 
incompetent.     C.  dt  N.  W.  R'y  Co.  v.  Howard,  569 

10.  Cross-examination— Fraudulent  sale. — Where  fraud  is  alle^Ad 
courts  should  be  liberal  in  allowing  a  searching  cross-examination  of  in- 
terested parties  when  on  the  witness-stand,  and  where  it  was  claimed 
that  appellee  participated  in  a  fraudulent  sale  to  him  of  the  debtor's 
cattle,  it  was  error  to  refuse  appellants  leave  to  ask  appellee  if  since  the 
pretended  sale  the  debtor  had  not  paid  him  money.  Brosseau  et  al.  v. 
Warren,  •  450 

11.  Improper  questions. — It  is  improper  to  ask  a  defendant,  who  has 
plead  the  Statute  of  Limitations,  upon  cross-examination,  if  he  means  to 
take  advantage  of  the  Statute  of  Limitations  to  avoid  paying  the  demand 
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evidence. 

Gbkerally.  Continued. 
sued  for.  Whether  he  does  or  does  not  rely  npon  such  defence  is  a 
question  of  pleading,  and  the  plaintiff  has  no  right  to  call  upon  him  to 
depose  to  any  matter  which  he  would  not  have  been  equally  entitled  to 
elicit  from  any  other  witness;  besides  the  question  was  calculated  to 
place  the  defendant  in  a  false  position  before  the  jury  however  he  might 
see  fit  to  answer  it.    Marshall  y.  Morisseyy  542 

12.  Intent. — In  malicious  prosecution,  the  interest  or  object  of  the 
prosecutor  may  be  shown  for  the  purpose  of  showing  maiice»  but  not  to 
show  want  of  probable  cause.    Roy  y.  Goings,  140 

Pabol. 

13.  To  show  eonsideration. — Parol  eyidence  is  admissible  to  show 
that  the  consideration  for  the  following  indorsement:  '*  It  is  agreed  by 
the  parties  to  this  note  that  the  interest  shall  be  at  the  rate  of  ten  per 
cent.  untU  paid,^'  was  an  extension  of  the  time  of  payment.  Conibs  y. 
Bradshauf,  115 

14.  To  vary  instrument. — As  between  the  parties  to  an  instrument, 
and  their  privies,  parol  evidence  is  not  admissible  to  vary  it,  but  an  as- 
signee of  a  mortgage  debt,  in  proceedings  for  foreclosure,  may  show  by 
parol  that  a  defendant  who  claims  title  to  the  premises  by  virtue  of  a 
deed  with  full  covenants  of  warranty,  did  in  fact  assume  payment  of  the 
mortgage  debt.  When  such  person  sets  up  title  by  virtue  of  a  tax  deed, 
however,  and  there  are  no  allegations  in  the  bill  to  foreclose  respecting 
such  adverse  claim,  or  that  the  defendant  assumed  payment  of  the  debt, 
such  testimony  is  not  admissible.    Carbine  et  al.  y.  Sebastian  et  al.t    56  ( 

15.  To  vary  writing. — Parol  testimony  is  not  admissible  to  show  that 
interest  was  to  be  paid  at  the  rate  of  six  per  cent,  as  against  a  note 
drawing  interest  at  ten  per  cent.,  in  an  action  to  recover  the  difference 
between  six  and  ten  per  cent,  after  it  has  been  paid.    Redden  v.  Inman, 

55 

16.  To  vary  writing — When  rule  does  not,  (^Pfiy- — The  rule  against 
admitting  parol  evidence  to  affect  that  which  is  written  has  no  applica-« 
tion  to  cases  where  a  part  only  of  the  contract  was  reduced  to  writing. 
Where  a  written  agreement  is  incomplete,  and  per  se  unintelligible,  ver- 
bal testimony  is  admissible  where  it  is  not  inconsistent  with  the  written 
contract.    St.  Clair  Ben.  Sob.  v.  Fittsatn,  151 

Pbeponderance. 

17.  Rule. — It  will  not  do  to  say  as  a  matter  of  law,  that  there  can 
be  no  preponderance  of  evidence  in  favor  of  the  party  holding  the 
affirmative,  when  there  are  but  two  witnesses  upon  the  facts  in  issue, 
and  one  testifies  contrary  to  the  other.  In  such  cases  the  court  or  jury 
are  to  judge  of  the  credibility  of  the  witnesses.  Herring  et  al.  v. 
Poritz.  208 

SiTTFICIENCT. 

18.  To  prove  sale  under  trmt  (fee^f.— Statements  of  a  witness  upon 
cross-examination  that  on  a  certain  date  certain  premises  were  sold  at 
a  trustee's  sale  by  reason  of  default  in  payment  of  interest,  is  not  suffi- 
cient proof  of  a  valid  sale  under  a  trust  deed.    It  does  not  show  under 
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evidence. 

SuFFiciBNCT.    Continued, 
what  deed  the  sale  took  place,  or  by  whom  or  whose  authority  it  was 
made,  or  that  there  was  any  advertisement,  or  the  manner  of  sale,  or 
that  conveyance  was  made  under  the  sale.    Phmnix  Mut.  Life  Ins.  Co. 
V.  Batehen  et  ah,  621 

WiTNBSSBB. 

19.  Cannot  be  compelled  to  testify  against  themselves. — In  proeccn- 
tions  for  violation  of  a  city  ordinance  the  defendant  cannot  be  compelled 
to  testify  against  himself.    Day  v.  City  of  Clinton,  476 

20.  Competency. — In  a' bill  by  an  alleged  surely  against  the  adminis- 
trator of  the  payee  of  a  note,  to  restrain  the  prosecution  of  a  suitthorefm, 
on  the  ground  that  he  signed  the  note  as  surety,  and  that  payment  had 
been  extended  without  his  knowledge,  or  consent,  the  principal  in  the 
note  is  a  competent  witness  for  the  complainant  to  show  the  extension  of 
payment.    Combe  v.  Bradehaw,  115 

21.  Competency — Adverse  party. — Upon  a  bill  filed  to  set  aside  a  will 
on  the  ground  of  incompetency  of  the  testator,  the  sisters  of  the  devisees, 
who  were  also  daughters  of  the  testator,  though  made  parties  defendant 
and  called  as  witnesses  by  the  complainant,  are  not  competent  witnesses 
as  to  statements  of  the  testator,  and  as  to  his  mental  capacity.  Their 
interest  in  the  sulgect-matter  was  common  with  the  complainant,  and 
though  made  defendants  they  are  not  adverse  parties  within  the  meaning 
of  the  statute.    Corderey  v.  Hughes  et  al.,  401 

22.  Husband  competent. — Although  a  married  woman  may  be,  under 
the  statute,  incompetent  as  a  witness  on  the  ground  of  her  interest  in 
the  subject-matter  of  the  litigation,  her  husband  is  not  thereby  inoom- 
I)etent  as  a  witness  to  the  same  matters,  the  case  being  one  in  which 
the  wife  could  have  sued  alone  if  sole  and  unmarried,  the  husband  may 
testify  under  the  fifth  section  of  the  act  relating  to  evidence.  The  rela- 
tion he  occupies  goes  only  to  his  credibility,  not  to  his  competency.  Cor- 
derey v.  Hughes  et  al.,  401 

EXCEPTIONS. 
Bill. 

1.  Absence  of,  in  record. — Where  the  jurisdiction  of  the  circuit  court 
is  purely  statutory,  and  the  whole  record  is  certified  to  this  court,  if  such 
record  fails  to  show  upon  its  face  that  the  circuit  court  had  jurisdiction, 
although  the  record  contains  no  bill  of  exceptions,  no  presumption  in 
favor  of  jarisdiction  will  be  indulged  by  reason  of  the  absence  of  a  bill 
of  exceptions.    Faas  v.  0' Conner,  593 

Generally. 

2.  Must  contain  all  the  evidence. — In  the  absence  of  a  certificate  that 
the  bill  of  exceptions  contains  all  the  evidence,  it  will  be  presumed  that 
sufficient  evidence  was  heard  to  warrant  the  judgment  of  the  court 
Tompkins  Y.  Mann,  171;  Fuller  y.  Bates,  442 

3.  Signing.  —  Where  there  are  several  judges  holding  diflferent 
bnuiches  of  the  same  court,  it  is  not  improper  to  have  the  bill  of  excep- 
tions signed  by  all,  when  it  is  desired  to  show  that  a  particular  mattar 
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EXCEPTIONS. 
Geneballt.    Continued. 
had  not  been  heard  before  tJbecoart  in  any  of  ite  branches.    Anderson  y. 
Field  et  al.,  807 

4.  What  must  contain. — The  action  of  the  coart  in  overruling  a  motion 
to  quash  a  writ  of  certiorari  can  only  be  brought  to  the  notice  of  this  court 
by  a  bill  of  exceptions.  Recitals  by  the  clerk  in  the  record  are  not  suf- 
ficient.   Herself  y.  Schaedel,  188 

EXECUTIONS. 
Geneballt. 

1.  Office  of— Postponed  to  subsequent, — ^The  office  of  an  execution  is 
not  to  secure  but  enforce  payment  of  a  debt,  and  an  attempt  to  make 
use  of  it  for  purposes  of  security  merely,  postpones  it  to  other  execu- 
tions subsequently  issued.  So,  if  a  plaintiff  delivers  an  execution  to 
the  sheriff  with  directions  to  hold  until  further  orders,  it  creates  no 
b'en  on  the  defendant's  property  as  against  a  subsequent  execution. 
Koren  v.  Roemheld,  275 

Levy. 

2.  Duttf  of  officer  to  make.— It  is  the  duty  of  the  sheriff  to  obey  the 
mandate  of  the  writ  unless  he  receives  express  directions  not  to  do  so. 
A  mere  statement  by  the  person  delivering  the  execution,  in  reply  to  the 
question,  ''what  he  wanted  done  with  it,**  ''nothing  that  I  know  of/* 
is  not  a  sufficient  direction  to  warrant  the  sheriff  in  holding  the  execu- 
tion and  failing  to  obey  its  mandate.    Koren  v.  Roemhold,  275 

3.  Illegal — What  must  be  shown. — In  an  action  against  a  constable 
and  sureties  on  his  official  bond  for  taking  the  property  of  one  pei'son 
under  an  execution  against  another,  it  must  be  shown  that  the  constable 
acted  in  an  official  capacity,  by  virtue  of  process  in  his  hands.  Walsh 
v.  The  People,  204 

4.  Talcing  under  another  writ. — Upon  a  valid  levy  of  an  execution 
upon  personal  property,  the  law  invests  the  sheriff  with  a  special  prop- 
erty therein,  and  if  the  property  is  taken  from  him,  he  has  an  action  of 
trespass,  trover  or  replevin  against  the  wrong- doer,  but  he  cannot  in- 
voke the  summary  process  by  attachment  for  contempt  of  court  for  such 
taking.    Gates  et  al.  v.  The  People,  883 

Sale. 

5.  Illegal — Recoupment  of  damages. — ^Wherea  constable  sold  prop- 
erty before  he  was  authorized  by  law  to  make  the  sale,  although  such 
sale  is  illegal,  and  the  constable  a  trespasser,  yet  in  an  action  therefor 
the  defendant  in  execution  can  recover  only  actual  damages,  and  the  ex- 
ecution plaintiff  may  recoup  against  such  damages  the  amount  realized 
from  the  sale  and  credited  to  the  defendant  in  execution.  Camp  et  al. 
V.  Ganley,  499 

6.  Premature.— 'A  sale  by  a  constable  of  property  levied  upon  by  him 
before  he  is  by  law  authorized  to  make  the  sale,  will  make  him  a  tres- 
passer ab  inito.    Camp  et  al.  v.  Ganley,  499 

EXECUTOR  DE  SON  TORT.— See  Administation  op  Estates. 
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homestead. 

Exemption. 

L  Purchase  money — SubsHtuiUm  qf  new  notes. — ^The  BnbBtiiation  of 
new  notes  and  -  a  martffnge  for  notes  with  personal  secariiy,  given  for 
the  purchase  money  of  real  estate,  does  not  change  the  character  of  the 
debt.  It  is  still  a  debt  for  purchase  money,  and  the  homestead  is  not 
exempt  therefronL    Kimble  v.  Esworthy  et  al.t  517 

Generally. 

2.  How  set  out. —  Where  the  property  occupied  as  a  homestead  is 
worth  more  than  the  $1,000  allowed  by  statute,  and  the-  homestead  has 
not  been  released,  the  grantee  or  moitgagee  in  case  of  foredosure  can 
enforce  his  rights  against  the  surplus.  The  remedy  in  such  cases  is  by 
bill  in  equity,  either  to  set  out  the  homestead,  or  award  $1,000  in  lieu 
thereof.    Clarh  v.  Crosby  et  al,,  102 

8.  When  wife  need  net  join  in  conveying. — Where  the  debt  secured 
by  the  mortgage  is  for  the  purchase  money  of  the  premises,  it  is  not  nec- 
essary that  the  wife  should  join  in  the  mortgage  to  suljectthe  homestead 
to  its  payment.    Kimble  y.  Esworthy  et  al.,  517 

IMPRISONMENT. 

Gen  EB  ALLY. 

1 .  Ordinance — Statute. — ^Where  an  ordinance  provided  that  unless  an 
appeal  is  taken  from  a  judgment  of  conviction  thereunder,  the  defendant 
should  be  committed  until  the  fine  and  costs  were  paid,  the  perfecting  of 
an  appeal  from  the  magistrate  destroys  the  force  of  the  ordinance  so  far 
as  it  relates  to  imprisonment,  and  there  can  be  no  order  of  commitment 
thereunder  upon  judgment  of  conviction  in  the  dxxsuit  court.  Neither 
can  an  order  of  commitment  be  predicated  upon  the  provisions  of  the  act 
of  1879,  as  that  act  was  passed  after  the  violation  complained  of.  Car- 
son V.  City  of  Bhominffton,  481 

INDICTMENT.— See  Criminal  Law. 

INDORSEE  AND  INDORSEE,— See  Pbomibsort  Note. 

INFANTS. 
Generally. 

1.  Guardian  ad  litem. — ^A  judgment  against  an  infiEuit  is  not  abso* 
lutely  void  because  no  guardian  ad  litem  was  appointed  to  defend  for 
him.    Lemon  et  al.  v.  Sweeney f  507 

INFORMATION.— See  Quo  Warranto. 

INJUNCTION. 
Dissolution. 

1.  Dismissal  of  bill. — It  is  error  to  dismiss  a  bill  upon  motion  to  dis- 
solve an  injunction  where  other  relief  than  an  injunction  merely  is  de- 
manded.   Gillett  V.  Booth,    '  423 

Generally. 

2.  To  restrain  collection  of  judgment.— Where,  on  a  bill  filed  to  re- 
strain the  collection  of  a  judgment;  the  only  ground  alleged  is  that  the 
complainant  was  a  minor  at  the  time  of  entering  judgment  against  hisif 
and  no  guardian  ad  litem  was  appointed,  an  iojunction  will  be  refused, 
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injunction. 

Generally.    Continued. 
there  beiog  no  allefiration  of  the  nature  of  the  original  indebtedness^  or 
that  the  judgment  is  in  anywise  nig'ust.    Lemon  et  dl.  t.  Sweeney^     tiOl 

When  will  lie. 

8.  To  prevent  removing  fixtures,— k  party  may  have  a  remedy  by  in- 
junction to  restrain  the  threatened  removal  of  fixtures,  when  such 
removal  would  be  attended  with  the  destruction  of  the  building  where 
they  are  placed,  notwithstanding  ha  may  have  a  remedy  at  law  for  the 
taking.    Jenney  v.  Jackson  et  aL,  82 

4.  To  restrain  construction  of  railroad  track  in  0%.— An  ii^'nnction 
will  lie  to  restrain  a  railroad  company  from  constructing  its  track  through 
a  city  under  a  void  power.    Hiekey  v.  C,  dt  W,  Ind.  R,  B.  Co.,         172 

5.  Violation  of  contract  in  restraint  of  trade. — An  iivjunction  will  lie 
to  prevent  a  threatened  breach  of  a  valid  contract  in  restraint  of  trade. 
Cohbsjv.  Niblo  et  aL,  60 

INSTRUCTIONS. 
Ebroneous. 

1.  As  to  damages, — An  instruction  which  specifies  four  elements  of 
damages,  and  in  effect  tells  the  jury  that  if  the  evidence  proves  any  one 
of  them,  damages  may  be  allowed  for  all,  is  erroneous.    City  of  Chicago 
V.  Watson,  344 

2.  As  to  quality  of  evidence. — ^It  is  error  to  instruct  the  jury  that  they 
must  be  **  satisfied  '*  from  the  evidence,  etc.  Such  iubtructioiL  places  the 
standard  of  proof  higher  than  the  law  demands  in  civil  cases.  Buck" 
man  et  al.  v.  Dodds,  25 

8.    Not  cured  by  others,-— An  erroneous  instruction  is  not  cured  by 

giving  another  which  states  the  rule  correctly.    Sweet  et  al,  v.  Leach, 

212 
Generally. 

4.  As  to  negligence. — An  instruction  on  the  part  of  the  plaintiff  as  to 
the  liability  of  the  defendant  by  reason  of  negligence,  is  defective  if  it 
omit  an  allegation  of  due  care  or  want  of  negligence  on  the  part  of  the 
plaintiff.    Chicago  City  R'y  Co.  v.  Freeman,  608 

5.  Based  on  evidence. — Instructions  must  be  based  on  the  evidence  in 
the  case.    Hunting  et  al.  v.  Baldwin  et  al.,  547 

6.  Duty  of  court  to  give. — It  is  the  duty  of  the  court  to  give  or  refuse 
instructions  when  asked  by  either  party.  Because  in  criminal  cases  the 
jury  are  made  judges  of  the  law  as  well  as  the  facts,  is  no  reason  why 
the  court  should  refuse  to  instruct  the  jury  on  the  law  of  the  case  when 
requested.    Leuder  v.  The  People,  98 

7.  Refusal  to  ^tw.— Where  the  principle  of  law  stated  in  one  instruc- 
tion is  substantially  contained  in  another  of  the  same  series  which  was 
given,  no  error  can  be  assigned  for  refusing  to  give  the  first  instruction. 
Abney  et  al.  v.  Austin,  49 

8.  Should  be  accurate. — In  actions  based  on  negligence,  where  the 
evidence  is  conflicting,  the  instructions  should  be  accurate,  complete,  free 
from  a  tendency  to  mislead,  and  there  should  be  no  discrepancy  between 
them.    Chicago  City  Railway  Co*  v.  Freefnan,  608 
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instructions. 

Modifying. 

9.  Duty  of  court. — Parties  have  the  right  to  rfqaire  the  court  to  give 
an  instniction  as  asked,  when  it  is  in  conformity  with  the  law,  and  if  in 
the  opinion  of  the  court  the  jary  may  be  misled  by  such  instruction,  un- 
less explained,  it  is  the  province  of  the  court  to  gWe  such  further  instruc- 
tions as  may  obviate  the' danger  'of  misapprehension;  but  it  is  error  to 
add  to  an  instruction  upon  one  point  of  the  case  words  directing  the  juiy 
as  to  other  branches  of  the  case.    Chhen  v.  Schick,  280 

Office  of. 

10.  GetteraUy — Wlien  in  favor  of  party  complaining,— The  true  office 
of  instructions  is  to  enlighten  the  jury  upon  the  material  issues  in  the 
case,  and  not  to  mislead  or  confuse  them.  Where  the  error  in  an  instruc- 
tion, if  at  all,  is  in  favor  of  the  plaintiff  in  error,  it  will  not  be  consid- 
ered.   Forbes  v.  Jason^  395 

INSURANCE. 
Gbnebally. 

1.  Sale  of  premises  under  a  mortgage. — ^Where  a  policy  of  insurance 
provided  that  if  the  property  should  be  sold  so  that  the  interest  of  the 
assured  should  cease,  the  insurance  should  terminate,  a  sale  of  such  prop- 
erty under  a  mortgage  given  for  a  loan  by  a  foreign  corporation  prior  to 
the  act  of  1875,  does  not  divest  the  owner  of  his  interest  in  the  premises, 
and  constitutes  no  bar  to  his  right  of  action  upon  the  policy.  Ihe  policy 
of  insurance  is  a  valid  contract,  and  upon  a  loss  occurring,  a  right  of 
action  accrued  to  the  insured  which  could  not  be  taken  away  by  a  subse- 
quent law  rendering  valid  loans  which  were  invalid  at  the  time  the  cause 
of  action  upon  the  policy  accrued,  Scammon  v.  Com.  Union  Asst^rance 
Co.,  551 

INTEREST. 
Usury. 

1 .  Commissions  to  broker, — Payment  to  a  broker  of  a  commissions  for 
procuring  a  loan,  where  there  is  no  evidence  that  the  lender  had  any> 
thing  to  do  with  it,  is  not  an  usurious  transaction.  Jennings  v.  Hunt  et 
aZ.,  523 

2.  Forfeiture. — A  party  loaning  money  at  an  usurious  rate  of  interest 
forfeits  the  entire  interest  and  can  recover  the  principal  only,  Bothgerber 
V.  Mayer,  350 

JUDGMENTS. 
Confession. 

1.  In  term  time. — Where  a  judgment  is  entered  by  confession  in  term 
time,  it  should  be  done  in  open  court.  The  cause  should  be  brought  be- 
fore the  judge  in  person  and  passed  upon  by  him.  Anderson  v.  Field 
et  aU  307 

2.  Recital  in  record  not  conclusive. — A  recital  in  the  record  of  a  judg- 
ment by  confession,  that  the  execution  of  the  warrant  of  attorney  was 
duly  proven,  is  conclusive  unless  contradicted  by  the  record  itself;  bat 
where  the  record  purports  to  contain  all  the  evidence  upon  which  the 
finding  is  based,  this,  as  well  as  any  other  finding,  may  be  reviewed  upon 
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judgments. 

Confession.  Continued. 
appeal,  and  if  found  to  be  unsupported  by  the  evidence,  may  be  re- 
versed. Anderson  v.  Field  et  al.^  S(n 
8.  Setting  aside, — Although  courts  of  law  may  exercise  equitable 
jurisdiction  over  judgments  rendered  by  confession,  it  is  only  ancillary 
to  their  jurisdiction  as  courts  of  law,  and  cannot  convert  them  into 
courts  of  equity.  In  the  exercise  of  this  equitable  power  they  may  let  a 
defendant  in  to  defend,  but  the  defense  itself  must  be  tried  according  to 
rules  of  law.    Rothgerher  v.  Mayer^  350 

4.  Warrant  of  attorney  must  he  proved. — In  proceedings  for  confes- 
sion of  judgment  upon  a  warrant  of  attorney,  its  due  execution  must  be 
proved.    Anderson  v.  Field  et  al.,  307 

Gbneballt. 

5.  Against  infants. — A  judgment  against  an  infant  is  not  absolutely 
void  because  no  guardian  ad  litem  was  appointed  to  defend  for  him. 
Lemon  et  al.  v.  Sweeney y  507 

6.  Excessive. — The  court  is  of  opinion  from  the  evidence  that  the 
judgment  is  for  too  large  a  sum,  and  it  is  reversed  for  that  reaeion.  Hall 
V.  Mills,  492 

7.  Must  go  against  all. — In  an  action  ex  contractu  against  two  or 
more,  if  all  are  served  with  process,  judgment  must  go  against  all  or 
none.  The  case  must  be  disposed  of  as  to  all  the  defendants.  Goodale 
V.  Cooper,  81 

JUDICIAL  NOTICE. 
What  is. 

1 .  Of  private  laws. — Where  an  act  of  the  legislature  which  is  declared 
to  be  a  public  act,  expressly  recognizes  and  amends  a  prior  private  law, 
courts  are  charged  with  knowledge  of  the  provisions  of  the  latter,  and 
will  take  judicial  notice  of  the  existence  and  duties  of  an  officer  provided 
lor  in  the  latter.    Lavalle  v.  The  People,  157 

JURISDICTION.— See  Chancery—Courts. 
Appellate. 

1.  Criminal  court — Appeal  from  a  justice. — The  criminal  court  of 
Cook  county  has  jurisdiction  of  an  appeal  from  a  justice  of  the  peace 
imposing  a  penalty  for  obstructing  a  highway,  Tully  v.  Toicn  of  North- 
field,  356 

2.  Freehold. — The  Appellate  Court  has  no  jurisdiction  of  cases  by  ap- 
peal or  writ  or  error  from  the-k>wer  court,  where  the  question  of  freehold 
is  involved.    Lequatte  et  al.  v.  Dmry,  389 

County  Court. 

3.  Trusts. — The  county  court  has  no  jurisdiction  in  cases  of  a  re- 
sulting trust.    Lill  V.  Brant,  363 

Generally. 

4.  Dismissal  of  cause. — The  circuit  court  has  no  jurisdiction  to  dis- 
miss an  appealed  case  on  call  for  want  of  prosecution,  unless  there  has 
been  a  transcript  of  proceedings  before  the  justice  filed  ten  days  before 
the  commencement  of  the  term  at  which  such   action  is  taken;  and  in 

Tot.  VL        a 
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jurisdiction. 

Genkuallt.    Continued. 
casL's  where  the  appeal  is  taken  by  filing  bond  with  the  dicuit  clerk,  and 
in  cases  of  ceriiorari,  unless  the  appellee  is  brought  into  court  within  the 
same  time,  either  by  summons,  return  of  two  uihils  or  a  voluntary  ap- 
pearance.    Mc Mullen  v.  Graham,  239;  Faas  y.  0' Conner ^  593 

Justice  op  the  Peace. 

5.    Concurrent  with  police  fnagi^trate. — Justices  of  the  peace  have 

concurrent  jurisdiction  with  police  magistrates  in  cases  arising  under 

ordinances;  and  an  ordinance  which  gives  exdusive  jurisdiction  to  the 

latter,  is  void.    Campbell  v.  Toum  of  Lemston^  530 

JURY. 

Generally. 

1 .  Sworn  officer, — In  criminal  cases  the  jury  should  be  placed  in 
charge  of  a  sworn  officer,  but  it  is  not  necessary  the  record  should  show 
that  fact.  The  presumption  is  that  the  court  performed  its  duty;  and 
if  the  officer  was  not  in  fact  sworn,  objection  should  be  made  at  the  time, 
and  the  fact  preserved  in  a  bill  of  exceptions.    Knouffy.  The  People,  154 

JUSTICE  OF  THE  PEACE. 
Generally. 

1.  Plaintiff* 8  demand — Indorsement  on  summons, — A  plaintiff  can- 
not recover  more  than  he  claims.  The  amount  indorsed  on  the  sum- 
mons concludes  him,  and  he  is  limited  to  that  in  his  judgment.  In  the 
absence  of  the  summons,  the  entry  on  the  justice^s  docket,  showing  the 
amount  of  plaintiff's  demand,  will  be  presumed  to  correspond  with  the 
amount  indorsed  on  the  summons.    Brown  v.  Phillips,  250 

Jurisdiction. 

2.  Coticurrent  with  police  magistrate. — ^Justices  of  the  peace  have  can- 
current  jurisdiction  with  police  magistrates  in  cases  arising  under  ordi- 
nances, and  an  ordinance  which  gives  exdusive  jurisdiction  to  the  latter, 
is  void.    Campbell  v.  Town  of  Lewiston,  530 

LANDLORD  AND  TENANT. 
Landlord. 

1.  Injury  to  reversion, — ^The  owner  of  the  reversionary  interest  in  an 
estate  has  a  right  of  action  for  damages  done  to  the  reversion,  and 
where  the  reversionary  interest  is  destroyed,  may  recover  substantial 
damages.    Bannon  v.  MitcJiell,  17 

2.  Lien. — Where  by  the  terms  of  the  lease  the  landlord  had  a  first 
lien  upon  the  property  of  the  tenant  as  security  for  payment  of  the  rent, 
an  assignee  of  such  tenant  to  pay  debts,  takes  the  property  subject  to 
the  lien  of  the  landlord,  and  it  makes  no  difference  whether  the  assign- 
ment took  place  before  or  after  a  distraint  upon  the  property  by  the  land- 
lord; his  right  to  the  property  under  his  lien  is  not  affected  by  the  assign- 
ment.   Eatnes  et  al.  v.  Mayo,  3^ 

Rent. 

3.  Payable  out  of  crops. — Where  the  rent  wa?  to  be  paid  in  wheat,  to 
be  delivered  to  the  landlord  when  threshed  in  the  granary,  the  landlord 
has  no  specific  part  of  such  grain  that  may  be  attached  and  sold,  until 
the  same  is  so  set  apart  for  him.    Kooib  v.  Amman^  IGO 


Index,  675 

landlord  and  tenant. 

Tenant. 

4.  Injwy  to  possession. — When  an  injury  is  done  to  premises  while 
a  party  has  a  leasehold  interest  therein,  the  holder  of  such  interest  has 
a  rip:ht  of  action  for  such  damages  as  he  has  sustained.  Bannon  v. 
Mitchell,  17 

LAW  AND  EQUllT. 
Generally. 

1.  Distinction. — In  proceedings  at  law  the  court  can  deal  only  with 
the  legal  rights  of  the  parties.    Roy  v.  Goings,  162 

LAW  AND  FACT. 
Generally. 

1.  Question  of, — Want  of  probable  cause,  in  an  action  for  malidoufl 
prosecution,  is  a  mixed  question  of  law  and  fact.  The  jury  are  to  deter- 
mine the  circumstances  alleged,  and  the  court  must  say  whether  they 
amount  to  probable  cause.    Boy  v.  Goings,  140 

LEVY. — See  Execution. 

LICENSE. 
Generally. 

1.  Must  be  pleaded  when. — In  an  action  nnder  the  statute  for  cutting 
timber  on  the  lands  of  another,  the  want  of  license  must  be  averred  in 
the  declaration  and  proved  by  the  plaintiff  upon  the  trial.  Abney  et  al. 
V.  Austin,  49 

LIENS. 
Generally. 

1.  Failure  to  perform. — ^The  court  is  of  opinion  that  the  non-fulfill- 
ment of  the  contract  in  this  case  was  occasioned  by  the  fault  of  the  con- 
tractor, and  hence  he  is  not  entitled  to  any  lien«  Whitconib  v.  Eustace 
et  al.,  574 

2.  Release — Sub- contractors. — A  release  of  all  claims  to  a  lien  exe- 
cuted by  the  contractor  to  the  owner,  is  a  waiver  of  his  right  to  a  lien, 
and  the  sub-contractors  taking  their  contracts  subject  to  the  fulfillment 
of  the  original  contract,  are  equally  bound,  and  not  entitled  to  a  lien. 
Whitcomb  v.  Eustace  et  at.,  574 

Landlord  *s. 

3.  Reserved  in  lease. — ^Where  by  the  terms  of  the  lease  the  landlord 
had  a  first  lien  upon  the  property  of  the  tenant  as  security  for  pay- 
ment of  the  rent,  an  assignee  to  pay  debts,  of  snch  tenant,  takes  the 
property  subject  to  the  lien  of  the  landlord,  and  it  makes  no  difference 
whether  the  assignment  took  place  before  or  after  a  distraint  by  the 
landlord;  his  right  to  the  property  is  not  affected  by  the  assignment. 
Eames  et  al.  v.  Mayo,  334 

Mechanic's. 

4.  Application  of  proceeds. — A  decree  in  a  mechanic's  line  proceed- 
ing, ordering  the  paymenf  to  a  mere  lien  creditor,  of  the  entire  surplus 
proceeds  of  the  property  after  satisfying  the  other  lien  creditors  and  in- 
cumbrancers, is  erroneous.    The  surplus  after  satisfying  the  liens,  be- 
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liens. 

Mechanic's.    Continued. 
longs  to  the  owner  of  the  fee.    Phoenix  Mtit,  Life  Ins.  Co.  v.  Batchen 
etal,  621 

5.  Assignee  of  mortgage  debt, — If  the  assignee  of  a  mortgage  debt 
would  protect  himself  under  a  proceeding  for  mecbanic*s  lien,  he  must 
show  that  at  the  time  of  the  institution  of  proceedinf^s  to  enforce  the  lien 
he  was  in  possession  of  the  securities.  In  the  absence  of  such  proof,  it 
will  be  presumed  that  they  remain  in  the  hands  of  the  assignor  until  after 
the  petition  was  filed.    Phoenix  Mut.  Life  Ins.  Co,  v.  Batchen  et  al.^  621 

6.  Assignment  of  claim. — A  mechanic*s  lien  is  so  far  a  personal 
right,  that  the  proceeding  to  establish  it  even  if  it  has  been  assigned, 
should  be  carried  on  in  the  name  of  the  assignor,  and  where  the  as- 
signment was  pendents  lite  there  was  no  error  in  entering  a  decree  in 
the  name  of  the  assignor  for  the  use  of  the  assignee.  Phoenix  Mut, 
Life  Insurance  Co,  v.  Batchen  et  at.  621 

7.  Parties — Cestui  que  trust — Unknown  oumers. — A  cestui  que  trust 
must,  within  the  period  limited  by  the  statute,  be  made  a  party  to  the 
suit,  or  his  rights  will  not  be  a^cted  by  the  decree.  When  the  cestui  que 
trtist  is  not  known,  the  petitioner  may  protect  himself  under  the  pro- 
visions of  the  chancery  code  relating  to  unknown  owners.  Phcenix  Mut,- 
Life  Ins,  Co.  v.  Batchen  et  al,  621 

8.  Petition — A  mendment. — An  amendment  of  a  petition  for  mechanic's 
lien,  although  technically  it  may  set  out  a  new  contract,  will  not  expose 
the  cause  of  action  to  the  bar  of  the  statute  Limiting  the  time  for  filing 
the  petition.  In  applying  the  Statute  of  Limitations  in  such  cases,  the 
identity  of  the  original  and  amended  petition  is  not  to  be  determined 
by  strict  and  technical  rules.  Phoenix  M%U.  Life  Ins.  Co.  v.  Batchen  et 
al„  621 

9.  Petition —  Time  of  filing, — Where  no  time  of  payment  for  materi  als 
is  fixed  by  the  contract,  the  price  becomes  due  and  payable  as  soon  as 
the  delivery  is  completed;  but  where  a  uniform  custom  and  course  of 
dealing  on  the  part  of  the  contractor,  to  demand  payment  at  the  end 
of  each  month,  is  shown,  and  that  such  custom  was  known  to  the  owner, 
there  arises  by  implication,  an  understanding  between  the  parties 
that  credit  should  be  given  until  the  close  of  each  month,  for  all  mate  - 
rials  furnished  during  such  month,  and  this  custom  will  be  regarded  in 
determining  the  time  in  which  a  petition  should  be  filed.  Phoenix  Mut. 
Life  Ins.  Co.  v.  Batchen  et  al.,  *  ^21 

10.  Priority, — Contracts  for  materials  have  priority  over  a  subsequent 
incumbrance  by  trust  deed  placed  upon  the  premises;  and  where  the 
holder  of  a  trust  deed  for  purchase  money,  made  prior  to  the  contracts 
for  materials,  releases  such  incumbrance  in  consideration  of  the  assign- 
ment to  him  of  a  subsequent  incumbrance,  he  by  such  act  necessarily 
yields  precedence  to  the  lien  for  materials.  The  first  lien  had  no  power 
to  impart  to  the  third  any  of  its  precedence  so  as  to  give  the  latter  pri- 
ority.   Phienix  Mut.  Life  Ins.  Co,  v.  Batchen  et  al,,  621 

Ven  dob's. 

11.  As  distinguished   from    exemption  for  purchase  money. — A 
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Vendor's.  Continued. 
vendor's  lien  is  a  mere  equitable  trust,  cannot  be  assigned,  and  is  lost 
or  waived  by  taking  other  security;  while  the  statute  of  exemptions  was 
not  intended  to  restrict  the  operation  of  the  exception  of  purchase 
money  to  cases  only  where  the  party  had  a  vendor's  lien.  Kimble  v. 
Eaworthy  et  al,,  517 

12.  Only  for  purchase  money. — A  decree  for  a  vendor's  lien  which 
includes  in  the  amount  due,  not  only  the  original  purchase  price,  but  a 
subsequent  note  given  for  unpaid  interest  thereon,  is  erroneous.  Fid- 
earn  v.  Kropp,  144 

13.  Only  upon  property  sold. — A  decree  for  a  vendor's  lien  can  be  had 
only  upon  the  particular  tract  sold  by  the  complainant.  Fieisam  v. 
Kroppy  144 

LIMITATIONS.— See  Statute  of  Limitations. 

LOAN  BY  FOREIGN  CORPORATION.— See  Mortgages. 

LOST  RECORD.— See  Records. 

MALICIOUS  PROSECUTION. 
Generally. 

1.  Proof  of  interest. — ^The  interest  or  object  of  the  prosecutor  in 

causing  the  arrest  may  be  shown  for  the  purpose  of  showiug  malice,  bat 

not  for  the  purpose  of  showing  want  of  probable  cause.    Roy  v.  Goings^ 

'    140 
Probable  cause. 

2.  A  question  of  law  and  fact. — Want  of  probable  cause  is  a  mixed 
qucstifn  of  law  and  fact.  It  is  the  province  of  the  jury  to  determine 
the  circumstances  alleged,  and  of  the  court  to  determine  whether  they 
amount  to  probable  cause.    Roy  v.  Goings,  140 

3.  Not  inferred  from  malice. — Want  of  probable  cause  is  the  main 
ground  of  this  action,-  and  casts  the  burden  of  showing  it  upon  the 
plaintiff.  Malice  may  be  inferred  from  want  of  probable  cause,  but  want 
of  probable  cause  is  never  inferred  from  malice.    Roy  v.  Goings,        140 

MANDAMUS. 
When  refused. 

1.  To  compel  levy  of  tax. — ^Where  it  appears  that  the  charter  or  oon- 
fititntional  limit  of  taxation  has  been  reached,  and  the  funds  thus  de- 
rived will  all  be  used  in  meeting  the  current  expenses  of  the  city,  a 
mandamus  to  compel  the  levy  of  a  tax  to  pay  a  judgment  against  the 
dty  will  be  refused.    City  of  East  St.  Louis  y.  The  People,  76 

MASTER  AND  SERVANT. 
Fellow  servants. 

1.  Common  employment. — A  trackman  employed  to  repair  a  railroad 
track  and  an  engineer  employed  upon  an  engine  belonging  to  the  same 
company,  are  not  fellow  servants  engaged  in  a  common  employment  so 
as  to  relieve  the  railroad  company  from  liability  for  injuries  received  by 
one  through  the  negligence  of  the  other.  C.  dt  N^  W.  R.  R.  Co.  v. 
Bliss,  411 
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MINES.— See  Damages. 

MORTGAGES— See  Chattel  MoRTaAGE. 
Assignment. 

1.  Should  he  recorded. — The  regfistry  laws  of  this  state  contemplate 
the  recordiDg  of  assignments  of  mortgages  as  well  as  other  instruments 
relating  to  real  estate,  and  if  a^  assignor  of  a  mortgage  would  protect 
himself  against  subsequent  mortgagees  and  purchasers,   he  should  have 

*  his  assignment  placed  upon  record.    Smith  et  al,  v.  Keohane,  585 

Foreclosure. 

2.  Parties. — As  a  general  rule,  it  is  not  proper,  in  proceedings  to 
foreclose  a  mortgage,  to  make  parties  defendant,  who  claim  by  adverse 
title,  and  not  through  or  under  the  mortgagor.  So,  the  validity  of  a 
tax  title  cannot  be  tried  in  foreclosure  proceedings.  Carbine  et  al.  v. 
Sebastian  et  al.,  564 

3.  Parties — Assuming  payment  of  mortgage. — Although  it  is  not 
proper  to  make  a  person  holding  a  title  derived  from  a  tax  sale,  a  party 
defendant  in  foreclosure,  yet  if  it  appears  that  such  person,  independent 
of  his  tax  title,  purchased  the  equity  of  redemption  in  the  mortgaged 
premises  and  assumed  payment  of  the  debt,  there  exists  a  piivity  be- 
tween him  and  the  mortgagee  in  respect  to  the  subject-matter,  and  he 
is  a  proper  party  defendant  in  the  foreclosure  proceeding.  Carbine  et 
al.  V.  Sebastian  et  al.  564 

4.  Strict. — Although  in  some  cases  where  it  appears  that  the  prop- 
erty is  of  less  value  than  the  debt,  and  the  mortgagor  is  insolvent,  and 
the  mortgagee  is  willing  to  take  the  property  in  discharge  of  his  debt,  a 
strict  foreclosure  will  be  allowed;  yet  it  ought  not  to  be  granted  where 
there  are  other  incumbrancers  or  creditors  of  the  mortgagoi^  Greene- 
meyer  v.  Deppe,  490 

Generally. 

5.  Conflicting  Hefts — Prior  mortgage. — Where  a  party  filed  a  bill  to 
foreclose  a  mortgage,  making  several  parties  defendant,  who  answered 
setting  up  conflicting  claims,  and  the  court  finds  that  one  of  the  defend- 
ants has  a  lien  superior  to  that  of  the  complainant,  it  was  error  to  enter 
a  decree  for  the  complainant  without  making  provision  for  payment  of 
such  superior  lien.  Although  the  defendant  in  her  answer  setting  up  a 
lien  superior  to  the  complainant's,  only  asked  that  the  sale,  if  any  w^as 
made,  should  be  subject  to  her  lien,  yet  when  the  court  found  that  other 
defendants  had  a  lien  superior  to  both,  it  was  the  duty  of  the  court  in  its 
decree  to  have  protected  the  rights  of  the  defendant.  Norton  et  al.  v. 
Joy,  4G6 

6.  Fraudulent  release. — Where  a  release  of  a  mortgage  was  unau- 
thorized, the  mortgagor  not  having  paid  the  debt  cannot  set  up  such 
release  as  a  defense  without  first  paying  the  debt,  no.  rights  of  third  par- 
ties having  intervened.    Jennings  v.  Hunt  et  al.,  523 

7.  Parol  evidence  to  show  assumption  of  debt. — While  as  a  generiU 
rule,  parol  evidence  is  not  admissible  to  vary  a  written  instrument,  the 
rule  applies  only  to  parties  to  such  instrument  and  their  privies,  and 
the  complainant  in  a  foreclosure,  being  the  assignee  of  the  mortgage, 
may  show  that  a  defendant,  holding  a  full  warranty  deed  of  the  prem- 
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Generallt.  Continued. 
ises  in  question,  did  in  fact  assume  the  payment  of  the  mortgage  debt. 
But  where  such  defendant  set  up  a  title  by  tax  deed,  and  there  were  no 
allesrations  in  the  bill  respecting  the  adverse  claim,  and  that  such  de- 
fendant assumed  payment  of  the  debt,  such  evidence  is  not  admissible. 
Carbine  et  ah  v.  Sebastian  et  al ,  564 

8.  Proof  of  prior  mortgage, — Although  the  record  fails  to  show  that 
any  proof  was  made  respecting  a  prior  mortgage,  yet  the  complainant's 
mortgage  showing  upon  its  face  that  it  was  subject  to  such  prior  mort- 
gage, and  the  decree  so  finding,  this  was  sufficient  to  warrant  the  court 
in  directing  the  payment  of  such  claim  before  that  of  the  complainant. 
Norton  et  al.  v.  Joy,  406 

9.  Release, — A  release  of  a  first  mortgage  upon  the  promise  by  a 
second  mortgagee  to  pay  the  first  mortgage  debt  is  based  upon  a  good 
consideration,  but  the  evidence  in  this  case  failing  to  show  such  a  prom- 
ise, it  was  error  to  allow  the  claim  against  the  estate  of  the  second  mort- 
gagee.   Beasley  et  al.  v.  Henry ^  485:  Beasley  et  al  v.  McGhee^  489 

10.  Title  under, — A  mortgage,  even  after  condition  broken,  is  not 

such  an  outstanding  title  as  that  a  stranger  can  use  it  to  defeat  an  action 

under  the  statute  for  cutting  timber  on  the  lands  of  another.    Ab^xey  et 

al.  V.  Austin^  49 

Loans  by  foreign  corpobations. 

1 1 .  Invalid. — Corporations  chartered  under  the  laws  of  another  State, 
could  not,  prior  to  the  Act  of  1875,  make  loans  of  money  in  this  State 
and  take  real  estate  security  therefor;  and  a  mortgage  given  as  security 
for  such  loans  was  invalid  from  its  delivery.  A  sale  under  such  a  mort- 
gage would  not  divest  the  mortgagor  or  owner  of  his  interest  in  the 
mortgaged  premises.    Seammon  v.  Com.  Union  Assurance  Co.,         551 

12.  Statute  validating  such  loans.— The  Act  of  1875  authorizing  for- 
eign corporations  to  loan  money  on  mortgage  in  this  state,  and  valida- 
ting loans  already  made,  was  retrospective  as  to  validating  such  prior 
loans,  but  prospective  only  as  to  the  remedy,  and  the  act  could  not  have 
a  retrospective  effect  as  to  rights  abeady  vested.  Seammon  v.  Com. 
Union  Assurance  Co,,  551 

MOTIONS.—See  Practice. 

MUNICIPAL  CORPORATIONS. 
Cities. 

1.  Comptroller.— The  powers  of  the  comptroller  of  the  city  of 
Chicago,  are  enumerated  in  the  act  relating  to  cities  and  in  this  enum- 
eration there  is  no  power  express  or  implied  authorizing  him  to  bind  the 
city  by  a  contract  for  printing  for  the  use  of  the  city.  City  of  Chicago 
V.  Shober  <t  Carqueville  Liih.  Co.,  560 

2.  Contracts— Appropriations.— X^ndier  the  general  law  relating  to 
cities  in  this  State,  neither  the  city  council  nor  any  member  thereof  have 
power  to  make  contracts  or  create  debts,  unless  an  appropriiition  therefor 
has  previously  been  made.  City  of  Chicago  v.  Shober  dt  Carqueville 
Uth.  Co.,  560 

3.  Constructing  railroad  in— Consent— Before  a  railroad  can  con- 
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MUNICIPAL  corporations. 
Cities.  Continued, 
etruct  its  tracks  in  Or  tbrongh  an  incorporated  city,  it  must  first  obtain 
the  consent  of  the  common  council  of  such  city  acting  in  a  legal  manner. 
As  the  railroad  act  contains  no  provision  as  to  how  such  consent  may  be 
obtained,  the  action  of  the  city  must  be  govemed  by  the  general  law 
relating  to  cities.    Hickey  v.  C.  dk  W.  Ind,  S.  S.  Co.,  172 

4.  Delegation  of  auihoiity, — An  ordinance  granting  power  to  a  rail- 
road company  to  construct  its  track  within  the  limits  of  a  city,  provided 
that  said  company  might  permit  other  railroad  companies  to  nse  said 
track  upon  such  terms  as  such  companies  might  agree.  This  delegation 
of  power  renders  the  ordinance  void.  Hickey  v.  C.  <^  W,  Ind,  £  R. 
Co.,  172 

b.  Exercise  of  potter. — The  law  requires  as  a  condition  of  the  exer- 
cise by  the  city  council  of  power  to  grant  consent  to  the  construction  of 
a  railroad  within  the  limits  of  the  city,  that  there  should  be  a  petition 
therefor  by  the  owners  of  the  land  along  the  line  of  the  proposed  route, 
and  a  compliance  with  this  condition  is  an  essential  pre-requisite  to  a 
valid  execution  of  the  power.    Hickey  v,  C.  dt  W,  Ind.  R.  R.  Co.,    172 

6.  Ordinances. — In  granting  consent  to  a  railroad  company  to  lay  its 
track  within  a  city,  it  devolves  upon  the  common  council  to  prescribe 
the  location  and  termini  of  such  railroad  with  reasonable  definiteness;  it 
cannot  delegate  to  the  railroad  company  a  discretion  in  this  respect  An 
ordinance  granting  such  consent  that  fails  to  define  the  location  and 
termini  with  reasonable  ceiiiainty,  is  void  for  indefiniteness.  Hickey  v.  C. 
40  W.  Ind.  R.  R.  Co.,  172 

7.  Ordinance  indivisible. — Although  an  ordinance  granting  permission 
to  a  railroad  company  to  lay  its  track  in  a  city  may  describe  with  reason- 
able certainty  a  portion  of  the  route,  yet  the  grant  being  for  the  entire 
route,  the  ordinance  is  indivisible  and  cannot  be  sustained  in  any  of  its 
parts.    Hickey  v.  C.  dt  W.  Ind.  R.  R.  Co.,  172 

8.  Fower  io  compel  payment  of  judgment. — ^Taxes  are  authorized  to 
provide  for  the  necessary  expenses  of  government,  and  the  funds  thus 
raised  are  to  be  applied  first  to  the  necessary  current  expenses  of  the 
municipality,  and  if  these  expenses  are  sufficient  to  exhaust  the  sums 
thus  raised,  and  the  constitutional  or  charter  limit  of  taxation  has  been 
reached,  a  mandamus  to  compel  the  levy  of  a  tax  to  pay  a  judgment 
against  the  municipality  will  be  refused.  Courts  are  powerless  to  add 
to  the  burden  of  taxation  beyond  the  limits  assigned  by  the  charter  or 
by  law.  City  of  East  St.  Louis  v.  The  People,  76;  City  of  East  St. 
Louis  V.  Board  of  Trustees,  130 

9.  Power  to  make  contracts. — All  parties  contracting  with  a  munici- 
pal corporation  must  at  their  peril  inquire  into  the  power  of  the  corpora- 
tion to  make  contracts.  City  of  Chicago  v.  Shober  &  Carg^uerille  Lith. 
Co.,  560 

10.  Power  to  regulate  railroads.— Ciiiea  have  full  power  to  regulate 
the  location  and  use  of  railroad  tracks  within  their  corporate  limits. 
This  is  a  public  power  or  trust  and  cannot  be  delegated  to  others. 
Hickey  v.  C.  <^  >F.  Ind.  R.  R.  Co.,  1?2 
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MUNICIPAL  CORPORATIONS. 
Cities.    Continued. 

11.  Sidewalks — Care  in  passing  over. — A  person  is  bound  to  the 
exercise  of.  only  reasonable  care  in  passing  over  a  sidewalk,  and  in  this 
respect  he  is  entitled  to  the  benefit  of  his  own  judgment  if  it  leads  him 
into  a  reasonably  prudent  course  of  conduct;  but  where  the  dangerous 
condition  of  the  walk  is  known,  his  care  must  be  measured  by  the  ne- 
cessities of  the  case.    City  of  Macomh  v.  Smithers,  470 

12.  Sidewalks — Defect — Duty  of  corporation.— A  municipal  corpor- 
ation is  not  an  insurer  against  accidents  to  individuals  upon  its  streets 
and  sidewalks,  nor  is  it  liable  for  every  defect  therein,  though  such  defect 
may  be  the  cause  of  the  injury  complained  of.  It  is  only  bound  to  exer- 
cise reasonable  diligence  in  keeping  its  sidewalks  in  a  reasonably  safe 
condition.  City  of  Chicago  v.  Watson,  844;  City  of  Macomb  v.  Smith- 
ers,  470 

13.  Sidewalks — Notice  of  defect. — It  is  essential  that  the  corporation 
should  have  notice  of  the  unsafe  condition  of  a  sidewalk,  or  facts  must  be 
shown  from  which  such  notice  may  reasonably  be  inferred,  or  that  the 
officers  of  the  corporation  might,  by  the  exercise  of  ordinary  care  and 
diligence,  have  known  of  its  unsafe  condition.  City  of  Chicago  v.  Wat- 
son,  844 

14.  Sidewalka—Itemoval  of  snow. — If  the  walk  was  properly  con- 
structed, then  so  long  as  the  snow  and  ice  did  not  accumulate  so  as  to  cause 
an  obstruction  to  travel,  the  city  was  not  bound  to  remove  it.  City  of 
Macomb  v.  Smithers,  470 

Obdikances. 

15.  Imprisonment  under. — Where  an  ordinance  provided  that  upon 
conviction  for  a  violation  thereof  the  offender  might  be  committed  until 
the  fine  and  costs  were  paid,  unless  he  should  appeal  from  such  judg- 
ment, and  the  defendant  perfects  an  appeal  to  the  circuit  court,  the  ordi- 
nance, so  far  as  it  relates  to  imprisonment,  has  spent  its  force,  and  upon 
trial  of  the  appeal  in  the  circuit  court,  and  judgment  of  conviction,  it  is 
error  to  order  the  defendant  to  be  committed  to  jail.  Carson  v.  City  of 
Bloomington,  481 

16.  Repeal  pending  prosecutions. — Where  prosecutions  were  com- 
menced for  violation  of  a  city  ordinance,  and  while  they  were  pending 
on  appeal  from  the  magistrate,  the  ordinance  was  repealed  without  any 
clause  saving  the  right  to  prosecute  for  past  violations,  the  court  is  pow- 
erless to  proceed  with  the  pending  prosecutions.  Nor  does  the  repeal 
of  the  repealing  ordinance  at  a  subsequent  meeting  of  the  city  council 
operate  to  restore  the  right  to  prosecute  for  past  violations.  Day  v.  City 
of  Clinton,  476 

NEGLIGENCE. 
Burden  op  proof. 

1.  Upon  plaintiff. — The  burden  of  proof  is  upon  plaintiff  to  show  that 
the  injury  cooiplained  of  was  occasioned  by  the  negligence  of  the  defend- 
ant.   Hunting  et  al.  v.  Baldwin  et  al.,  547 

Contributory. 

2.  Instructions. — In  actions  for  damages  occasioned  by  the  negligence 
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CoNTKiBUTOBY.    Continued. 
of  sei-vants  of  a  corporation,  where  the  evidence  is  conflicting  the  in- 
structions should  be  accurate,  complete,  free  from  a  tendency  to  mislead, 
and  there  should  be  no  descrepancy  between  them.    Chicago  City  R'y 
Co.Y.  Freeman^  608 

3.  Plaintiff  must  not  he  negligent, — In  an  action  for  iiguries  occa- 
sioned by  a  defective  sidewalk,  it  must  be  shown  that  the  plaintiff  was 
in  the  exercise  of  ordinary  care  and  diligence  on  his  part  to  avoid  the 
iiy ury.    City  of  Chicago  v.  Watson,  344 ;  City  of  Macomb  v.  Smithers^ 

470 

4.  No  recovery. — ^Where  a  person  having  full  knowledge  of  the  un- 
safe condition  of  a  bridge,  attempts  to  cross  it  and  is  injured  in  the  at- 
tempt, it  is  want  of  ordinary  care,  and  he  cannot  recover  therefor,  how- 
ever gross  may  be  the  negligence  of  the  town  in  respect  to  the  bridge, 
unless  such  negligence  was  willful.     The  President,  etc.,  v.  Carter,    4*21 

5.  No  recovery, — Where  a  person,  perceiving  or  having  the  means  of 
perceiving  by  the  exercise  of  ordinaiy  care,  that  danger  is  imminent 
if  he  pursues  a  certain  line  of  conduct,  nevertheless  pursues  it  for  the 
advantage  supposed  to  be  offered  thereby,  declining  another  which  he 
sees  to  be  certainly  safe,  in  the  belief  that  he  will  be  able  to  escape,  and 
is  overtaken  by  the  danger,  he  is  chargeable  with  a  want  of  ordinary 
care,  and  must  suffer  the  consequences  to  which  he  has  contnbuted.  C. 
d'  N.  W.  R,  B.  Co.  V.  Bliss,  411 

Generally. 

6.  In  respect  to  sidetcaJhs  in  cities, — A  municipal  corporation  is  only 
bound  to  exercise  reasonable  diligence  in  keeping  its  streets  and  side- 
walks in  safe  condition,  and  in  an  action  for  iqjuries  occasioned  by  a 
defective  sidewalk,  it  must  appear  that  the  corporation  had  notice  of  its 
unsafe  condition,  or  was  possessed  of  facts  from  which  such  knowledge 
may  be  inferred,  or  that  its  officers,  by  the  exercise  of  reasonable  dili- 
gence, might  have  known  of  its  unsafe  condition.  City  of  Chicago  v. 
Watson,  344 

NEGOTIABLE  PAPER.— See  Promissoby  Notes. 

NEW  PROMISE.— See  Statute  op  Limitations. 

NON-SUIT. 
Generally. 

1.  Statute  of  limitations, — A  non-suit  is  a  mere  default  or  neglect  of 
the  plaintiff,  and  he  may  bring  his  suit  again.  So,  where  a  plaintiff  had 
commenced  his  suit,  and  pending  it,  the  time  limited  for  bringing  such 
action  expired,  and  upon  the  call  of  the  case  the  plaintiff  failed  to  ap- 
pear and  was  non-suited,  it  was  held  that  he  could  begin  again  within 
one  yecor  from  the  rendering  of  such  non-suit,  and  the  cause  of  action 
was  not  barred  by  the  Statute  of  Limitations.    Herring  et  al.  v.  Pon'te 

208 
NOTICE.— See  Corporations. 
Generally. 

1.    Erasure  of  indorsements  on  note, — The  payee  of  negotiable  paper. 
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NOTICE. 
Generally.    Continued. 
having  assigned  the  same  by  indorsement,  has  the  right  on  its  return  to 
him  to  strike  out  such  indorsement;  and  such  eraBure  subjects  the  paper 
to  no  suspicion,  and  is  no  notice  of  the  rights  of  others.    Bank  of  Jfon- 
ireal  v.  Dewarj  '  294 

2.  Of  defective  sidewalk. — In  an  action  for  ii^juries  occasioned  by  a 
defective  sidewalk,  it  must  appear  that  the  corporation  had  notice  of  the 
defect,  or  was  possessed  of  facts  from  which  knowledge  may  be  inferred, 
or  that  its  officers  might,  by  the  exercise  of  reasonable  diligence,  have 
known  of  its  unsafe  condition.     City  of  Chicago  v.  Watson,  344 

3.  StockJiolders. — Holders  of  shares  of  capital  stock  in  an  incorpor- 
ated company  are  affected  with  knowledge  of  the  trust  character  of  the 
capital  stock,  and  cannot  occupy  the  status  of  innocent  purchasers. 
Peterson  v.  111.  Land  <it  Loan  Co.,  251 

NOVATION.— See  Contracts. 

OFFICIAL  BOND.— See  Bond. 

OFFICE. 
Vacancy. 

1.  F  Jure  to  attend  meetings. — Where  it  appears  that  one  R.  who 
had  been  elected  alderman,  had  failed  for  five  months  to  attend  the 
meetings  of  the  city  council,  or  perform  the  duties  of  his  office,  such  fail- 
ure  must  be  regarded  as  an  implied  resignation  of  the  office,  and  the  res- 
olution of  the  council  declaring  the  office  vacant,  and  the  election  of 
another  to  fill  such  vacancy,  will  be  upheld.    The  People  v.  Ilanifan, 

158 
OFFICER. 
Constable. 

1.  Illegal  levy. — In  an  action  against  a  constable  and  sureties  for 
taking  the  property  of  one  person  under  an  execution  against  another,  it 
must  be  shown  that  the  constable  acted  or  assumed  to  act  in  his  official 
capacity,  by  virtue  of  the  process  in  his  hands.     Walsh  v.  TIte  People, 

204 

2.  Liabilitiy  of  sureties. — The  seizure  of  the  goods  of  one  person  un- 
der color  of  process  against  another,  is  not  a  mere  private  trespass  of 
the  officer,  but  is  official  misconduct,  constituting  a  breach  of  his  official 
bond.     Walsh  v.  The  People,  204 

ORDINANCE. — See  Municipal  Cobfobations. 
Generally. 

1.  Construction. — An  ordinance  of  a  town  which  gives  exclusive  juris- 
diction of  cases  arising  under  it  to  police  magistrates,  and  restricts  the 
right  of  appeal  to  the  circuit  court,  is  in  conflict  with  the  general  law 
and  void.  Justices  of  the  peace  have  concurrent  jurisdiction  with  police 
magistrates,  in  such  cases,  and  an  appeal  may  be  taken  to  the  county 
court.     Campbell  v.  Town  of  Letriston,  530 

2.  Imprisonment  under. — Where  an  ordinance  provided  that  unless 
an  appeal  is  taken  from  a  judgment  of  conviction  thereunder,  the  de- 
fendant should  be  committed  until  the  fine  and  costs  were  paid,  the 
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ordinances. 

Generally.    Continued, 
perfecting  of  an  appeal  from  the  magristrate  to  the  circuit  court  destroys 
the  force  of  the  ordinance  so  far  as  it  relates  to  imprisonment,  and  there 
can  be  no  imprisonment  thereunder  upon  judgment  of  conviction  in  the 
circuit  court.    Carson  v.  Cittf  of  Bloomington,  481 

3.  Jurisdiction  under. — Justices  of  the  peace  have  concurrent  juris- 
diction with  police  magistrates  in  cases  arising  under  ordinances;  and 
an  ordinance  which  gives  exclusive  jurisdiction  to  the  latter  is  void. 
Campbell  r.  Town  of  Leunston,  530 

4.  Must  be  definite. — An  ordinance  granting  permission  to  a  rail* 
road  company  to  construct  its  track  through  a  city,  must  prescribe  the 
location  and  termini  of  such  railroad  in  the  city  with  reasonable  definite- 
ness,  and  if  it  does  not  do  so,  it  is  void.  Hickey  v.  C  W.  Ind,  R.  R. 
Co.,  172 

5.  Repeal  pending  prosecutions  under. — Where  prosecutions  were 
commenced  for  violation  of  an  ordiance,  and  pending  an  appeal  to  the 
circuit  court,  the  ordinance  was  repealed  without  any  saving  clause  as  to 
past  violations,  the  circuit  court  has  no  power  to  proceed  with  the  pros- 
ecutions. A  repeal  of  the  repealing  ordinance  will  not  revive  the  origi- 
nal ordinance  so  as  to  restore  the  right  to  proceed  with  such  prosecu- 
tions.   Day  V.  City  of  Clinton,  476 

PARTIES. 

FOBECLOSUBB. 

1.  Tax  title, — A  person  claiming  to  hold  by  virtue  of  a  tax  title  is  not 
a  proper  party  defendant  in  proceedings  to  foreclose  a  mortgage.  Car- 
bine et  al.  V.  Sebastian  et  al.,  564 

Geneballt. 

2.  Who  may  be. — In  a  proceeding  to  restrain  a  railroad  company  from 
constructing  its  track  along  the  streets  of  a  city,  on  the  ground  that  the 
consent  therefor  is  void,  owners  of  land  which  the  railroad  company 
threatens  to  t^e  for  its  uses,  are  proper  parties  complainant,  but  com- 
plainants who  state  that  their  property  "  will  be  more  or  less  injured," 
without  alleging  any  special  injury,  are  not.  Hickey  v.  C,  dt  W.  Ind. 
R.  R.  Co.,  172 

Mechanic's  lien. 

3.  Cestui  que  trust. — A  cestui  que  trust  must  be  made  a  party  defend- 
ant in  proceedings  to  enforce  a  mechanic's  lien,  within  the  time  liiluted 
by  the  statute.    Fhamix  Mut.  Ufe  Ins,  Co,  v.  Batchen  et  al.,  621 

PARTITION. 
Generally. 

1.  Question  of  freehold. — ^Where  in  a  bill  for  partition,  the  object  of 
the  action  is  to  deprive  one  of  the  parties  of  his  title  in  fee  to  certain 
lands,  and  transfer  the  same  to  another,  the  question  of  freehold  is  directly 
involved,  and  the  Appellate  Court  cannot  take  jurisdiction  by  appeal  or 
writ  of  error  in  such  a  case.    Lequatte  et  al  v.  Drury,  389 

PARTNERSHIP. 

AUTHOBITT  OP  PARTNEB. 

1.    Borroicing  money. — The  rule  of  ordinary  commercial  partnerships 
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partnership. 

Authority  op  pabtnbr.  Continued, 
in  respect  to  the  power  of  one  partner  to  give  the  promissory  note  of  the 
firm,  docs  not  always  prevail  in  other  partnerships,  or  in  such  as  are  of 
a  specidl  and  peculiar  nature,  as  in  one  formed  for  the  purpose  of  dealing 
in  certain  real  estate  purchased  by  the  partners.  In  such  cases,  there 
must  be  an  express  authority  to  borrow  money,  or  one  that  may  be  im- 
plied by  the  usages  of  the  business  or  the  ordinary  exigencies  and  objects 
thereof.  A  provision  in  the  articles  of  agreement,  that  one  of  the  firm 
"may  make  a  loan  or  loans  if  he  finds  it  necessary  so  to  do/*  is  a  suffi- 
cient authority.    Morse  v.  Richmond,  166 

GSKBRAIiLY. 

2.  How  formed. — Partnerships  may  arise  out  of  an  arrangement  for 
a  joint  business  wherein  the  word  partnership  may  not  have  been  used. 
If  there  is  such  a  joinder  of  interest  and  action  as  the  law  will  consider 
as  equivalent,  and  regards  as  in  effect  consituting  a  partnership,  it  wiU 
give  to  the  persons  so  engaged  all  the  rights,  and  lay  upon  them  all  the 
responsibilities,  and  to  third  persons  all  the  remedies,  which  belong  to  a 
partnership.    Morse  v.  Richmond^  166 

3.  Right  to  accounting, — A  co-partnership  being  established  and  it 
being  shown  that  profits  have  accrued,  and  are  in  the  hands  of  either 
partner,  for  which  he  refuses  to  account  to  his  co-partner,  a  court  of  chan- 
cery will  compel  an  accounting.    Gates  v.  Fraser  et  aL,  229 

4.  Verbal  agreement. — Where  a  partnership  has  been  entered  into 
under  a  verbal  agreement  which  has  been  acted  upon  for  a  period  cf 
years,  and  one  partner  has  received  moneys  for  which  he  ought  to  ac- 
count, he  cannot  interpose  the  bar  of  the  Statute  of  Frauds  to  a  proceeding 
for  an  accounting.    Gates  v.  Fraser  et  aL,  229 

PAYMENT. 
Application. 

1.  Rule. — At  the  time  of  his  death  appellee *s  intestate  was  indebted 
to  appellant  $447.05  on  account,  and  appellant  was  indebted  to  appel- 
lee's intestate  on  notes  to  the  amount  of  $975.  Aside  from  the  noto  and 
mortgage  in  suit,  appellant  was  appointed  one  of  the  executors  of  ap- 
pellee, and  had  his  claim  for  ^447.05  allowed  against  the  estate.  This 
amount  was  paid  to  appellant  by  his  co-executor,  and  thereupon  appel- 
lant repaid  it  to  his  co-executor  and  had  the  same  applied  upon  the  note 
and  mortgage  in  question.  No  action  was  taken  in  respect  to  the  $975 
held  by  the  estate  against  appellant.  Heldy  that  it  was  the  duty  of  ap- 
pellant to  have  set  off  his  claim  against  the  claim  for  $975  ag-dinst  him; 
that  acting  in  the  capacity  of  an  exeuctor  of  said  estate,  he  should  have 
placed  the  credit  where  his  testator  would  have  directed  it  if  living. 
Whipple  V.  Crocker,  133 

Generally. 

2.  Under  duress.^ A  promissory  note  given  in  settlement  of  a  debt, 
and  procured  by  an  abuse  of  the  criminal  process  of  the  state,  is  void. 
Shenk  v.  Phelps  et  al,,  612 

3.  WhcU  is  not. — Appellee's  intestate  at  the  time  of  his  death  held 
a  note  and  mortgage  against  appellant.    A  paper  purporting  io  be 
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PAYMENT. 
Generally.  Continued. 
his  last  will  was  admitted  to  probate,  and  under  it  appellant  and  H« 
were  appointed  executors,  and  took  possession  of  the  property,  including 
the  note  and  mortgage  in  question.  By  the  terms  of  the  pretended  will 
a  gift  was  made  to  appellant  of  said  note  and  mortgage  upon  his  pay- 
ment to  the  estate  of  |4,000,  and  acting  under  this  provision  of  the  will, 
appellant  paid  to  his  co-executor  H.  $1,000,  and  took  up  the  note  in  suit. 
The  will  was  afterwards  declared  void  by  the  Supreme  Court,  Held,  that 
even  if  appellant  had  paid  the  $1,000  in  good  faith,  it  did  not  discharge 
the  debt,  and  he  would  only  be  entitled  to  a  credit  of  that  amount  upon 
the  note.     Whipple  v.  Crocker,  183 

PLEADING. 
Generally. 

1.  Former  suit, — A  rejoinder  averring  a  suit  brought  in  county  court* 
and  dismissal  of  the  same,  if  it  fails  to  allege  that  such  court  had  juris- 
diction of  the  subject-matter,  is  obnoxious  to  a  demurrer.  Herring  et  al, 
V.  Poritz,  208 

2.  Penalty  for  selling  exempt  property.  —  To  recover  the  statutory 
penalty  for  selling  exempt  property,  the  plaintiff  should  declare  specially. 
Camp  et  al.  v.  Ganley.  499 

PLEDGE. 

GEMEKAIiLY. 

1 .  Collaterals — Sale. — Where  a  person  gave  his  note  to  a  bank  and 
deposited  with  the  bank  certain  shares  of  stock  as  security  for  its  pay- 
ment, and  upon  maturity  of  the  note  and  its  non-pa3anent  the  stock  was 
sold  to  the  cashier  of  the  bank,  and  the  amount  realized  indorsed  upon 
the  note  as  payment  pro  tanto.  The  sale  may  be  avoided  by  the  pledge 
or;  but  if  he  elects  to  avoid  it,  the  bank  will  still  hold  the  stock  as 
security  for  payment  of  the  note.    Killian  v.  Hoffman,  200 

2.  Pledgee  may  not  purchase. — A  pledgee  cannot  become  a  purchaser 
at  his  own  sale,  and  if  he  does  so,  the  sale  will  be  set  aside  at  the  in- 
stance of  the  pledgor,  without  regard  to  the  question  whether  the  sale 
was  beneficial  to  the  owner  or  not.    Killian  v.  Hoffman,  200 

3.  Sale — Conversion. — Where  property  in  pledge  has  been  sold  and 
purchased  by  the  pledgee,  the  pledgor  cannot  in  an  action  against  him 
on  the  note,  have  a  set-off  to  the  full  value  of  the  pledge  at  the  time  of 
the  sale.    Killian  v.  Hoffman,  200 

POLICE  MAGISTRATES.— See  Justices  op  the  Pbacb. 

POSSESSION.—See  Sale. 
Generally. 

1.  Action  for  cutting  timber. — In  an  action  under  the  statute  for 
cutting  timl>er  on  the  lands  of  another,  proof  of  actual  possession  bj  a 
person  claiming  title  in  fee,  is  sufficient  to  cast  the  burden  of  contesting 
the  title  on  the  defendant.    Abney  et  al.  v.  Austin,  49 

2.  By  trustee. — In  order  for  a  trustee  to  take  possession  of  personal 
property  under  a  trust  deed,  it  is  not  necessary  that  he  should  remove 
such  property  to  the  iigury  of  the  premises.    The  placing  by  him  of  an 
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possession. 

G  ENER  A  LLY .    Continued, 
agent  in  charg^e  of  the  property,  and  acting  under  his  orders,  is  sufficient. 
Jenney  v.  Jackson  et  al.^  82 

PRACTICE.— See  Appeals. 
Actions. 

1.  Defendant  cannot  he  sited  out  of  his  county, — In  actions  at  law  pro- 
cess of  the  court  cannot  issue  directed  to  a  sole  defendant  residing  in  a 
county  different  from  the  one  in  which  such  action  is  commenced.  As- 
pern  v.  Lamar  Ins.  Co,,  235 

Apfidayit  of  mekits. 

2.  Plea  of  non  est  factum  verified, — A  plea  of  non  est  factum  duly 
Tcrified,  to  an  action  upon  an  appeal  iK^nd,  presents  a  good  defense  upon 
the  merits,  and  the  affidavit  of  the  truth  of  such  plea  is  a  sufficient  affi- 
davit of  merits.    Kimhark  v.  Blundinj  539,  542 

Amendmei^ts. 

8.  Taking  leave, — Taking  leave  to  amend  an  answer  is  not  a  with- 
drawal of  the  answer.  It  is  nothing  more  than  that  the  attorney  takes 
lime  to  consider  whether  he  will  amend  or  stand  by  his  pleading,  and 
if  he  choose  he  may  do  the  latter.  City  of  East  St,  Louis  v.  Board  of 
Trustees,  130 

Exceptions. 

4.  Must  contain  all  the  evidence. — Where  a  bill  of  exceptions  fails  to 
state  that  it  contains  all  the  evidence,  this  court  will  presume  that  there 
was  sufficient  evidence  heard  to  support  the  verdict,  and  the  judgment 
will  be  affirmed.    Fuller  v.  Bates,  442 

Error. 

5.  Will  not  always  reverse. — The  court  is  of  opinion  that  the  errors 
assigned  are  not  sufficient  to  warrant  a  reversal,  Conklin,  v.  Burdick, 
IbSi  St.  L.  dt  S,  E.  R,  R,  Co,  v.  Cloudy  155;  Viall  v.  Goforth,  156; 
Stalling s  v.  Board  of  Trustees,  165 

Generally. 

6.  Excessive  judgment, — A  plaintiff  cannot  recover  more  than  he 
claims,  and  if  he  takes  judgment  for  more  it  is  error.  Brown  v. 
Phillips,  2r.O 

7.  Excluding  evidence  from  jury, — Where  there  is  no  proof  to  sup- 
port the  plaintiff*8  cause  of  action,  or  where  there  is  one  essential  allega- 
tion of  a  declaration  which  has  no  proof  tending  to  support  it,  the  court 
may  properly  instruct  the  jury  to  find  for  the  defendant;  but  where 
there  is  evidence  tending  to  support  the  plaintiff's  case  in  all  its  parts,  it 
is  improper  to  instruct  the  jury  to  disregard  it  and  find  for  the  defendant. 
Hinsdale- Doyle  Granite  Co.  v.  Armstrong,  315 

8.  Former  decisions. — A  decision  of  this  court  is  binding  upon  and 
must  control  the  Eiction  of  the  court  from  which  the  appeal  is  tuken,  in 
the  subsequent  progress  of  the  case,  so  far  at  least  as  concerns  the  par- 
ticular case  in  which  the  decision  is  rendered,  unless  the  facts  subse- 
quently appearing  in  evidence  are  so  far  changed  as  to  invoke  the  appli- 
cation of  legal  principles  which  were  inapplicable  to  the  case  at  the  time 
the  decision  was  rendered.     Oldershaw  v.  Knoles  et  aL,  825 
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PAYMENT. 
Generallt.  Continued, 
his  last  will  was  admitted  to  probate,  and  ander  it  appellant  and  H* 
were  appointed  executors,  and  took  possession  of  the  property,  ineludinf; 
the  note  and  mortgage  in  question.  By  the  terms  of  the  pretended  will 
a  gift  was  made  to  appellant  of  said  note  and  mortgage  upon  his  pay- 
ment to  the  estate  of  $4,000,  and  acting  under  this  provision  of  the  will, 
appellant  paid  to  his  co-executor  H.  $1,000,  and  took  up  the  note  in  suit 
The  will  was  afterwards  declared  void  by  the  Supreme  Court.  Held,  that 
even  if  appellant  had  paid  the  $1,000  in  good  faith,  it  did  not  discharge 
the  debt,  and  he  would  only  be  entitled  to  a  credit  of  that  amount  upon 
the  note.     Whipple  v.  Crockery  183 

PLEADING. 

GfiNERALLf. 

1.  Former  suit. — A  rejoinder  averring  a  suit  brought  in  county  court* 
and  dismissal  of  the  same,  if  it  fails  to  allege  that  such  court  had  juris- 
diction of  the  subject-matter,  is  obnoxious  to  a  demurrer.  Herring  et  al, 
V.  Pontz,  208 

2.  Penalty  for  selling  exempt  property,  —  To  recover  the  statutoiy 
penalty  for  selling  exempt  property,  the  plaintiff  should  declare  specially. 
Camp  et  aU  v.  Ganley.  499 

PLEDGE. 
Generally. 

1.  Collaterals — Sale. — Where  a  i>erBon  gave  his  note  to  a  bank  and 
deposited  with  the  bank  certain  shares  of  stock  as  security  for  its  pay- 
ment, and  upon  maturity  of  the  note  and  its  non-payment  the  stock  was 
sold  to  the  cashier  of  the  bank,  and  the  amount  realized  indorsed  ui)on 
the  note  as  payment  pro  tanto.  The  sale  may  be  avoided  by  the  pledge 
or;  but  if  he  elects  to  avoid  it,  the  bank  will  still  hold  the  stock  as 
security  for  payment  of  the  note.    Killian  v.  Hoffman^  200 

2.  Pledgee  may  not  purchase. — A  pledgee  cannot  become  a  purchaser 
at  his  own  sale,  and  if  he  does  so,  the  sale  will  be  set  aside  at  the  in- 
stance of  the  pledgor,  without  regard  to  the  question  whether  the  sale 
was  beneficiiil  to  the  owner  or  not.    Killian  v.  Hoffman,  200 

3.  Sale — Conversion. — Where  property  in  pledge  has  been  sold  and 
purchased  by  the  pledgee,  the  pledgor  cannot  in  an  action  against  him 
on  the  note,  have  a  set-off  to  the  full  value  of  the  pledge  at  the  time  of 
the  sale.    Killian  v.  Hoffman,  200 

POLICE  MAGISTRATES.— See  Justices  op  the  Peace. 

POSSESSION.— See  Sale. 
Generally. 

1.  Action  for  cutting  timber. — In  an  action  under  the  statute  for 
cutting  timber  on  the  lands  of  another,  proof  of  actual  possession  bj  a 
person  claiming  title  in  fee,  is  sufficient  to  cast  the  burden  of  contestingr 
the  title  on  the  defendant.    Abney  et  at.  v.  Austin,  49 

2.  By  trustee. — In  order  for  a  trustee  to  take  possession  of  personal 
property  under  a  trust  deed,  it  is  not  necessary  that  he  should  remove 
such  property  to  the  iigury  of  the  premises.    The  placing  by  him  of  an 
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possession. 

G  EN  ER  ALLY .      Cotltifltied. 

agent  in  charge  of  the  property,  and  acting  nnderhisorders,  is  sufficient. 
Jenney  y.  Jackson  etaLy  82 

PRACTICE.— See  Appeals. 
Actions. 

1.  Defendant  cannot  he  sued  out  of  his  county, — In  actions  at  law  pro- 
cess of  the  court  cannot  issue  directed  to  a  sole  defendant  residing  in  a 
county  different  from  the  one  in  which  such  action  is  commenced.  As- 
pern  v.  Lamar  Ins.  Co.,  235 

Affidavit  of  merits. 

2.  Plea  of  non  est  factum  verified. — A  plea  of  nan  est  factum  duly 
verified ,  to  an  action  upon  an  appeal  In^nd,  presents  a  good  defense  upon 
the  merits,  and  the  affidavit  of  the  truth  of  such  plea  is  a  sufficient  affi- 
davit of  merits.    Kimbark  v.  Blundin,  539,  542 

Amendments. 

3.  Taking  leave. — Taking  leave  to  amend  an  answer  is  not  a  with- 
drawal of  the  answer.  It  is  nothing  more  than  that  the  attorney  takes 
lime  to  consider  whether  he  will  amend  or  stand  by  his  pleading,  and 
if  he  choose  he  may  do  the  latter.  City  of  East  St.  Louis  v.  Board  of 
Trustees,  130 

Exceptions. 

4.  Must  contain  all  the  evidence. — ^Where  a  bill  of  exceptions  fails  to 
state  that  it  contains  all  the  evidence,  this  court  will  presume  that  there 
was  sufficient  evidence  heard  to  support  the  verdict,  and  the  judgment 
will  be  affirmed.    Fuller  v.  Bates,  442 

Error. 

5.  Will  not  always  reverse. — The  court  is  of  opinion  that  the  errors 
assigned  are  not  sufficient  to  warrant  a  reversal.  Conklin.  v.  Burdick, 
153;  St.  L.  dt  S.  E.  R.  R.  Co.  v.  Cloudy  155;  Viall  v.  Goforth,  156; 
Stallings  v.  Board  of  Trustees,  165 

Generally. 

6.  Excessive  judgment. — A  plaintiff  cannot  recover  more  than  he 
claims,  and  if  he  takes  judgment  for  more  it  is  error.  Brown  v. 
Phillips,  2^.0 

7.  Excluding  evidence  from  jury. — Where  there  is  no  proof  to  sup- 
port the  plaintiff's  cause  of  action,  or  where  there  is  one  essential  allega- 
tion of  a  declaration  which  has  no  proof  tending  to  support  it,  the  court 
may  properly  instruct  the  jury  to  find  for  the  defendant;  but  where 
there  is  evidence  tending  to  support  the  plaintiff's  case  in  all  its  parts,  it 
is  improper  to  instruct  the  jury  to  disregard  it  and  find  for  the  defendant. 
Hinsdale- Doyle  Granite  Co.  v.  Armstrong,  315 

8.  Former  decisions. — A  decision  of  this  court  is  binding  upon  and 
must  control  the  action  of  the  court  from  which  the  appeal  is  taken,  in 
the  subsequent  progress  of  tlie  case,  so  far  at  least  as  concerns  the  par- 
ticular case  in  which  the  decision  is  rendered,  unless  the  facts  subse- 
quently appearing  in  evidence  are  so  far  changed  as  to  invoke  the  appli- 
cation of  legal  principles  which  were  inapplicable  to  the  case  at  the  time 
the  decision  was  rendered.    Oldershaw  v.  Knoles  et  al,,  325 
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PRACTICE. 
Geneballt.     Continued. 

9.  Indorsement  on  summons, — The  amount  indorsed  on  the  summons 
concludes  the  plaintiff,  and  he  is  limited  to  that  in  his  jud^nnent.  In  the 
absence  of  the  summons*  the  entry  on  the  justice's  docket,  showing^  the 
amount  claimed,  will  be  presumed  to  correspond  with  the  amount  indorsed 
on  the  summons.    Brown  v.  Phillips,  250 

1 0.  Joining  issue. — If  a  party  voluntarily  take  issue  of  fact  upon  the 
pleading  of  his  adversary,  he  thereby  admits  such  pleading  to  be  prop- 
erly filed,  and  he  cannot  at  a  subsequent  stage  of  the  case  move  to  strike 
such  pleading  from  the  case  as  being  improperly  filed.  Kinney  y.  Bauer 
et  alj  267 

11.  Judgment  for  costs  onlj/. — Costs  are  incidental  to  the  determina- 
tion of  some  right  or  question.  So,  where  the  judgment  of  the  court 
below,  upon  the  question  of  the  validity  of  a  nuncupative  will,  neithei 
reversed  or  affirmed  the  order  of  the  county  court,  but  was  for  costs  only, 
it  is  inappropriate  to  the  issue  made  and  found,  and  therefore  erroneous. 
Millard  Y.  Cooper,  420 

12.  Motion  to  strike  out  record, — Where  leave  was  given  to  appellant 
in  this  court,  to  apply  to  the  court  below  for  an  amendment  of  the  bill 
of  exceptions,  and  the  record  when  again  brought  to  this  court  fails  to 
show  that  an  order  amending  the  record  was  made  in  the  court  below, 
such  record  will  on  motion  be  stricken  out.    Fuller  v.  Bates,  442 

13.  Setting  aside  default. — A  motion  to  set  aside  a  default  is  addressed 
to  the  discretion  of  the  court,  and  in  general  will  not  be  reviewed  by  an 
Appellate  court,  but  where,  as  in  this  case,  there  was  an  abuse  of  such 
discretion,  the  action  of  the  court  below  will  be  reversed.  Franz  et  af. 
V.  Winne,  82 

Ik  special  cases. 

14.  Action  for  cutting  ttmher — Burden  of  proof , — In  an  action  under 
the  statute  for  cutting  timber  on  the  lands  of  another,  the  plaintiff  must 
aver  and  prove  that  he  was  the  owner  in  fee;  but  proof  of  actual  posses- 
sion with  claim  of  title  in  fee  will  be  sufficient  to  shift  the  burden  of 
proof  upon  the  defendant  to  contest  the  title.    Ahney  et  aL  v.  Austin,  49 

15.  Attachment.— Where,  in  a  traverse  of  the  facts  stated  in  the  affi- 
davit, issue  is  found  for  the  defendant,  the  attachment  writ  should  be 
quashed,  and  the  cause  proceed  as  though  commenced  by  summons.  It 
is  error  upon  such  an  issue  to  render  final  judgment  against  the  plaintiff 
for  costs  and  make  a  final  disposition  of  the  case.  Buchman  et  al.  v. 
Dodds,  25;  Stix  <t  Co.  v.  Dodds,  27 

Judgment. 

16.  Musi  he  against  all. — In  an  action  ex  contractu  against  two  or 
or  more,  if  all  are  served  with  process,  judgment  must  go  against  all  or 
none.  The  case  must  be  disposed  of  as  to  all  the  defendants.  Goodale 
V.  Cooper,  81 

Motions. 

17.  Dilatory. — Motions  of  a  dilatory  nature  should  be  interposed  at  the 
first  opportunity,  and  if  any  reason  exists  for  delay,  it  should  be  shown 
to  the  court  in  support  of  the  motion,    Kinney  v.  Bauer  et  aL,  *2S1 
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PRACTICE.    Continued. 
Sbcukitt  for  costs. 

18.  Not  waived. — ^The  right  to  require  security  for  costs  in  case  of  a 
non-resident  plaintiff  is  not  waived  by  pleading  to  the  action.  Kimhark 
V.  Blundin,  539.  642 

Special  actions. 

19.  Account, — In  an  action  of  account  the  issue  before  the  court  is 
whether  or  not  there  should  be  an  accounting,  and  evidence  is  inadmis- 
sible upon  the  question  whether  profits  havt  accrued.  The  adjusting  of 
balances  is  left  entirely  with  the  auditors.    HatcUy  v.  Burd,  454 

Vakiance. 

20.  Specific  objection. — An  objection  that  the  instrument  offered  in 
evidence  varies  ii'om  that  set  out  in  the  declaration,  is  too  general  if  the 
alleged  variance  is  not  specifically  pointed  out.  St.  Clair  Ben,  Soc,  v. 
Feitsam^  151 

Verdict. 

21.  Against  evidence, — It  is  the  province  of  the  jury  to  judge  as  to 
the  credibility  of  witnesses,  and  unless  their  finding  is  so  manife&t'y 
against  the  weight  of  evidence  as  to  evince  passion  or  prejudice,  their 
verdict  will  not  be  set  aside.    Cohen  v.  Shick^  280 

22.  Curing  error  by, — The  general  rule  is  that  a  verdict  will  aid  a 
title  or  cause  of  action  imperfectly  set  out,  but  not  an  imperfect  title  or 
cause  of  action;  and  where  the  declaration  does  not  set  out  a  cause  of 
action,  the  Statute  of  Amendments  and  Jeofails  does  not  apply.  King 
v.  Sea,  189 

23.  Intendment  after  verdict, — In  an  action  of  covenant  upon  a  deed 
the  plea  of  non  est  factum  only  puts  in  issue  the  giving  of  the  deed,  and 
it  is  not  necessary  for  the  plaintiff  to  prove  the  averment  as  to  the  breacL, 
that  is  admitted.  Therefore  there  can  be  no  intendment  after  verdict 
that  proof  was  made  of  facts  sufficient  to  show  a  breach.   King  v.  Sea,  189 

PRACTICE  IN  CHANCERY— See  Chancery. 

PRESUMPTION. 
Generally. 

\  Of  non-payment  of  fnor<^a^«.— -Without  proof  of  release,  pay- 
ment or  satisfaction  in  whole  or  in  part  of  a  mortgage,  the  presumption 
would  be  that  it  is  still  subsisting  and  wholly  unsatisfied.  Norton  et  al, 
v.  Joy,  406 

2.  That  court  performs  its  duty, — Ap^  objection  that  the  officer  in 
charge  of  the  jury  was  not  sworn  should  be  made  at  the  time  of  trial. 
In  the  absence  of  such  objection,  the  presumption  is  that  the  court  per- 
formed its  duty  in  that  respect.    Knouff  v.  The  People,  154 

PROCESS. 
Sbbvicb. 

1.  Upon  corporations, — Service  was  had  upon  the  agent  of  a  corpor- 
ation and  it  appeared  and  demurred  to  the  declaration.  In  a  bill  in 
chancery  based  upon  a  judgment  in  said  suit,  this  was  a  valid  service, 
80  that  the  judgment  could  not  be  impeached  collaterally.  Clarkson 
et  al,  V.  Ei^  dt  North  Shore  Dispatch,  284 

Toi.  VL        44 
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promissory  note. 

Fbaud. 

1.  In  procuring.— Appellant  alleged  ihak  he  was  solicited  to  ngn  tiie 
note  by  the  agent  of  appellee,  who  told  him  it  was  a  note  in  the  com- 
mon form;  was  not  a  judgment  note,  and  while  he  waa  signing  it  his 
attention  was  purposely  diverted  from  the  paper  by  the  agent;  that  he 
did  not  intend  to  give  a  judgment  note^  but  a  note  in  the  common  form. 
Held,  that  there  was  sndi  fraud  in  procuring  the  execution  id  the  note 
as  to  warrant  setting  tke  judgment  aside.    Anderson  y.  FiM  et  ol., 

907 

GSNESALLT. 

2.  Death  of  principal —  Charging  sureHes. — ^Where  the  principal 
maker  of  a  note  dies,  the  note  must  be  presented  as  a  chum  against  hk 
estate  within  two  years  after  the  granting  of  letters  of  administnUian,  or 
the  sureties  will  be  discharged.    Broehman  v.  Sieverling  et  al.^         512 

8.  Procured  through  threats  of  impritonmevd, — ^A  promissoiynotein 
settlement  of  a  private  indebtedness,  procured  by  an  abuse  of  the  criminal 
process  of  the  State  is  void.    Shenk  y.  Phelps  et  oZ.»  612 

4.  Promise  hy  sureties  to  pay. — A  promise  by  the  suretiea  to  pay  a 
note,  made  before  the  expiration  of  the  time  in  which  the  note  should  be 
presented  against  the  estate  of  the  principal,  has  no  effect ;  but  a  prom- 
ise made  after  such  time  has  expired,  is  binding.  Broehman  t.  Siever^ 
ling  et  ah,  512 

GU  ABACTOR. 

5.  Repayment  by  maker,— Where  the  guarantor  of  a  promissoiy  note 
has  been  compelled,  by  the  default  or  neglect  of  the  maker,  to  pay  the 
same,  the  law  will  imply  a  request  on  the  part  of  the  maker  to  make  the 

*  payment  for  him,  and  the  guarantor  has  a  right  of  action  for  money  paid 
against  the  maker.  The  cause  of  action  against  the  maker  accrues  when 
the  guarantor  has  paid  such  judgment.    Kingy.  Hannah^  495 

Il(DOK8ER. 

6.  Laches  of  indorsee, — Where  an  indorsee  neglects  for  three  years 
after  the  maturity  of  a  note  to  enforce  its  collection,  the  indorser  is  dis- 
charged from  liability  thereon,  unless  it  can  be  shown  that  the  maker 
was  insolvent  or  that  suit  against  him  would  have  been  unavailing. 
This  being  so,  a  voluntary  payment  by  the  indorser  will  not  create  a 
liability  so  as  to  give  him  a  right  of  action  against  the  records  <^  deeds 
for  a  failure  to  properly  index  a  mortgage  creating  an  incumbrance  prior 
to  that  securing  the  note  in  question.     Temple  v.  The  People,  378 

Ikdorsement. 

7 .  Erasure. — Notice. — The  payee  of  negotiable  paper  having  assigned 
the  same  by  indorsement,  has  a  right  on  its  return  to  him,  to  strike  oat 
such  indorsement,  and  such  erasure  subjects  the  paper  to  no  suspicion. 
Bank  of  Montreal  v.  Dewar.  294 

QUASI  CRIMINAL.— See  Gkhokal  Law. 

QUO  WARRANTO. 
Gbnerallt. 

1.  Certainty  in  it^formation.— The  same  certainty  and  technical  pre- 
dsion  is  necessary  in  an  information  as  in  an  indictment.    So,  where  aa 
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QUO  WARRANTO. 
Generally.  C&nUmied. 
information  charged  the  defendant  with  "  lunrpinflr,  etc.,  the  office  of 
school  tmstee  of  the  inhabitants  of  the  village  of  Cahokia/*  and  there  is 
no  such  office  known  to  the  public  law  of  the  state,  bat  exists,  if  at  all, 
by  virtae  of  a  private  law,  it  is  defective  in  not  showing  by  proper  aver- 
ments the  existence  of  the  low  creating  the  office.  Minek  v.  2^  People, 
127;  Wasner  v.  The  People,  129;  Leeroix  v.  The  People,  129 

BATIPICATION.--See  Aoenct. 

RAILROADS. — See  Master  Ain>  Sebtant— Neolioekcb. 
Gekbballt. 

1.  Congtruetion  of,  in  cities. — Cities  have  power  to  regulate  the  loca- 
tion and  ose  of  railroad  tracks  within  their  corporate  limits,  and  before  a 
railroad  can  construct  its  track  in  a  city  it  must  obtain  the  consent  of  the 
;  common  council  of  such  city,  acting  in  a  legal  manner.  An  ordinance 
granting  such  oonsait  must  fix  the  location  and  termini  of  such  railroad 
with  reasonably  certainty,  and  if  it  fails  so  to  do,  or  if  it  leaves  with  such 
company  a  discretion  in  respect  to  such  location,  it  is  void.  Hickey  v.  C. 
dt  W.  Ind.  B.  R:  Co.,  172 

RECITALS.— See  JuDOUEins. 

RECORDS. 
Oeheballt. 

1.  Amendmente. — A  record  may  be  amended  upon  motion  at  a  sub- 
sequent term,  where  it  is  sought  to  show  some  action  of  the  court  really 
taken  but  not  recorded;  but  where  the  proposed  amendment  nullifies  or 
materially  changes  the  operation  of  the  judgment,  it  should  be  made  by 
bill  in  chancery,    Gillett  v.  Booth,  4S& 

2.  Impeaching. — A  record  may  be  impeached  as  well  for  not  contain- 
ing what  it  ought,  as  for  containing  what  it  ought  not  The  question  is 
whether,  as  it  stands,  it  is  inequitable  and  iig'urious  to  the  complainant, 
and  the  result  of  accident  without  iault  or  laches  on  his  part.  GUlett  v. 
Booth,  423 

8.  Indexing  mortgage. — recovery  cannot  be  had  against  a  recorder 
for  a  faOure  to  index  a  mortgage  upon  a  sectional  index,  the  law  not 
requiring.him  to  keep  such  an  index,  and  it  appearing  that  the  mort- 
gage was  properly  indexed  in  a  book  kept  for  that  purpose.  Temple  v. 
The  People,  378 

Rbstorino. 

4.  Practice. — ^Where,  in  the  progress  of  a  cause,  a  part  of  the  record 
becomes  lost  or  destroyed,  especially  if  it  be  the  part  upon  which  the 
jurisdiction  of  the  court  depends,  the  question  of  its  loss  and  restoration 
is  preliminary,  and  must  be  presented  to  the  court  and  disposed  of  be- 
fore the  litigation  can  proceed;  and  on  the  hearing  of  such  question  both 
parties  have  a  right  to  be  rotified  and  to  be  heard,  and  until  such  record 
has  been  restored  the  cause  must  be  treated  the  same  as  though  it  had 
never  existed.    McMtdlenY.  Oraham,  288 

RECORDER.— See  CiRCvrr  Clerk. 
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RECOUPMENT.— See  Exbcutions. 
release.— See  Mobtoagk— Suketies. 
RENT.— See  Landlobd  akd  Tknajstt. 

repeal. 

Gbkerallt. 

1.  Of  repealing  ordinance. — The  repeal  of  an  ordinanoe,  pending 
prosecutions  thereunder,  without  any  clause  resenring  the  right  to  pros- 
ecute for  past  violations,  suspends  the  right  to  proceed  farther  with  such 
prosecutions;  and  this  right  is  not  restored  by  the  enactment  of  another 
ordinance  at  a  subsequent  meeting,  repealing  the  repealing  ordinance. 
Day  ▼.  City  of  Clinton,  476 

RES  AD  JUDICATA. 

.  GSNEBALLT. 

1.  What  is.— A.  decision  of  this  court  is  binding  upon  and  must 
control  the  action  of  the  court  from  which  .the  appeal  is  taken,  in  the 
subsequent  progress  of  the  case,  so  far  at  least  as  concerns  the  particular 
case  in  which  the  decision  is  rendered,  unless  the  facts  subsequently  ap- 
pearing in  evidence  are  so  far  changed  as  to  invoke  the  application  of 
legal  principles  which  were  inapplicable  to  the  case  at  the  time  the  de- 
cision was  rendered.    Oldershaw  et  aU  v.  Knoles,  325 

2.  What  is  not. — ^The  action  of  the  court  in  overruling  a  motion  to 
amend  a  record,  is  not  res  adjudicaia  as  against  a  bill  in  chancezy 
brought  to  impeach  such  record  on  the  ground  that  material  matter  had 
been  unlawfully  erased  therefrom,  so  as  to  materially  change  the  opera- 
tion of  the  judgment.    GilUU  v.  Bocfth^  423 

RESCISSION.— See  Coktracts. 

REYENUE.— See  Taxes  aot)  Tax-Tttleb. 
Taxation. 

1.  To  compel  payment  of  judgment, — Where  the  charter  or  oonstita- 
tional  limit  of  taxation  has  been  reached,  and  the  funds  thus  derived  will 
all  be  used  in  meeting  the  current  expenses  of  the  city,  a  mandamoi  to 
compel  the  levy  of  a  tax  to  pay  a  judgment  against  the  city,  will  be  re- 
fused. City  of  East  St.  Louis  v.  The  People,  76 ;  City  of  East  St.  Louis 
V.  Board  of  Trustees,  130 

Taxes. 

2.  Payment  to  wrong  officer. — ^Where  the  county  treasurer  received 
taxes  which  it  was  claimed  belonged  to  the  village  treasurer,  and  refused 
to  pay  them  over,  or  threatened  to  pay  them  to  another,  a  court  of  chan- 
cery has  no  jurisdiction  to  compel  payment  to  the  proper  authority,  there 
being  an  ample  remedy  at  law.    Hindman  v.  Village  of  Aledo^         436 

REVERSION.— See  Landlobd  and  Tenant. 

ROADS  AND  BRIDGES. 
Roads. 

1.  Certiorari. — ^The  common  law  writ  of  certiorari  is  the  appropriate 
mode  of  bringing  up  for  review  the  proceedings  of  highway  commis- 
sioners in  laying  out  roads.    Deitrtck  et  al.  v.  Highway  Corners.         70 
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roads  and  bridges. 

Roads.    CotUinu^d. 

2.  Establishing— Proof  of, —In  iliis  case  the  court  holds  that  nnder  the 
statute  then  in  force,  the  road  was  not  established  until  the  commis- 
sioner's court  had  acted  upon  the  report  of  the  viewers,  and  determined 
the  width  of  the  proposed  road,  and  the  plat  had  been  recorded.  Tully 
V.  Toum  of  NoHhfieU,  356 

8.  Laffing  out — Damages, — Since  the  present  Constitution  came  into 
force,  the  statute  allowing  the  jury  to  consider  or  disregard  benefits  to 
the  owner  in  the  matter  of  laying  out  roads,  does  not  apply  to  the  matter 
of  damages  for  taking  the  land.    Deitrick  et  al.  v.  Highway  Cornrs,  70 

4.  Ohstructing^Apptal  from  jtistice.— The  Criminal  Court  of  Cook 
county  has  jurisdictiou  of  an  appeal  from  a  justice  imposing  a  penalty 
for  obstructing  a  highway.  Such  an  action  is  quasi  criminal.  Tully  v. 
Town  of  Northfield,  356 

5.  Obstructing— Penalty. — In  a  proceeding  to  recover  a  penalty  for 
obstructing  a  highway,  the  prosecutor  must  show  not  only  the  placing  of 
the  obstruction,  but  that  there  waa  a  public  highway.  Tully  v.  Town 
of  Northjield,  356 

6.  Eight  of  appeal.— A  party  whose  land  has  been  taken  for  a  road, 
has  the  right  to  be  heard  upon  the  question  of  damages  upon  an  appeal 
to  the  supervisors,  and  it  is  error  to  dismiss  his  appeal.  The  mode  of 
appeal  is  not  changed  by  the  fact  that  the  proposed  road  is  upon  a 
county  line.    Dietrich  et  al.  v.  Highway  Com'rs,  70 

SALE. — ^See  Pledge— Contractb—Exbcutions. 
Attachment. 

1.  Must  be  public. — ^The  statute  makes  no  provision  for  a  private  sale 
of  property  attached.    Culver  et  al.  v.  Rumsey  et  al.,  598 

Execution. 

2.  Premature. — A  sale  by  a  constable  of  property  levied  upon  by  him 
before  he  is  by  law  authorized  to  make  the  sale,  is  illegal,  and  the  con- 
stable becomes  a  trespasser  db  initio.    Camp  et  al.  v.  Ganley^  4^9 

Fbaudulent. 

3.  Evidence. — Where  fraud  is  alleged,  courts  should  ever  be  liberal 
in  allowing  a  searching  cross-examination  of  the  interested  parties, 
when  placed  on  the  witness  stand.  So,  where  it  was  claimed  that  ap- 
pellee participated  in  a  fraudulent  sale  to  him  of  a  debtor^s  cattle,  the 
court  should  have  permitted  appellants  to  ask  appellee  upon  cross- 
examination  if  he  had  not  since  the  pretended  sale  received  money  ilrom 
the  debtor.    Brosseau  et  al.  v.  Watren,  460 

Generally. 

4.  Burden  of  proof. — A  delivezy  is  quite  as  consistent  with  a  bail, 
ment  as  with  a  sale,  and  to  entitle  a  party  to  recover  for  goods  sold  and 
delivered,  the  burden  is  upon  him  to  prove  a  sale  as  well  as  a  delivery. 
Arnold  et  al.  v.  Toibey  et  al.,  288 

5.  Change  qf  possession, — ^A  purchaser  of  personal  property,  in  order 
to  acquire  titie  as  against  creditors  of  the  vendor,  must  reduce  it  to 
actual  possession  before .  their  rights  attach.  Where  the  property  is 
capable  of  being  removed,  there  must  be  a  real  and  permanent  delivery 
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SALE. 
Generally.    CanUnued. 
and  change  of  posaesftioa,  to  enable  the  purcbaser  to  hold  the  properi^ 
againat  an  officer  levying  an  ezecation  in  favor  of  a  creditor  of  the 

Tendor.    Curran  et  al.  v.  Barnard^  341 

6.  Illegal. — Although  a  sale  is  premature  and  hence  illegal,  yet  the 

defendant  in  execution  can  recover  only  actual  damages  therefor,  and 
the  execution  plaintiff  may,  against  such  damages,  recoup  the  amount 
realized  from  such  sale  and  credited  upon  the  execution.  Camp  et  al.  v. 
Ganley,  499 

7.  Fremature. — A  sale  of  property  levied  upon  under  an  executioD 
before  the  time  prescribed  by  law,  will  make  the  officer  a  trespasser  ab 
initio.    Camp  ei  al.  y.  Oanley,  499 

Mortgage. 

8.  Loan  by  foreign  corporation, — A  sale  of  lands  under  a  mortgage 
given  to  secure  a  loan  by  a  foreign  corporation  prior  to  the  act  of  1875, 
is  Yoid,  and  does  not  divest  the  owner  of  the  premises  of  his  interest 
therein.    Scammon  v.  Com,  Union  Aseuranee  Co^  551 

SCHEDULE  OF  EXEMPTIONS.— See  Exemptions. 

SEPARATE  MAINTENANCE. 
Solicitor's  fees. 

1.  On  appeal. — ^This  court  has  no  power  to  make  an  order  upon  ap- 
pellant to  pay  the  wife,  complainant  in  a  bill  for  separate  maintenance, 
a  sum  as  solicitor's  fees,  to  enable  her  to  defend  such  case  when  appealed 
to  this  court  by  the  husband.    Hunter  y.  Hunter^  459 

SET-OFF. 
Gekerallt. 

1.  Pleading^  as  res  adjudicaia, — ^Where  the  recprd  fails  to  show  that 
the  subject-matter  of  the  present  suit  was  insisted  upon  and  treated 
as  a  set-off  in  a  former  suit,  it  will  not  be  considered  as  ree  adjudicata. 
It  must  appear  that  such  question  was  submitted  to  the  jury  in  the 
former  case;  it  may  then  be  considered  ttiat  the  defendant  in  error  had 
waived  his  claim  to  pursue  it  further.    Forbes  y.  Jaeon,  d95 

SIDEWALKS.— See  MmnoiPAL  Cobforatiozts. 

STATUTES. 
Generally. 

1.  ConstrueHon, — ^Where  two  statutes  are  repugnant  to  each  other  in 
their  provisions,  the  latest  expression  of  the  legislative  will  must  prevaiL 
A  subsequent  re-enactment  of  a  former  statute  will,  under  this  rule,  be 
held  to  be  the  latest  expression  of  legislative  will.  Aspem'y,  Lamar 
Ins,  Co.,  235 

2.  Beirospective, — ^Unless  there  is  a  constitutional  inhibition  a  legisla- 
ture may*,  when  it  interferes  with  no  vested  rights,  enact  a  statute  to 
validate  an  invalid  contract,  or  to  ratify  and  confirm  any  act  it  might 
lawfully  have  authorized  in  the  first  instance,  but  there  is  a  substantial 
difference  between  a  statute  which  validates  an  invalid  contract  and 
one  which  impairs  the  obligation  of  a  valid  one.  Scammon  v.  Cotn, 
Union  Assurance  Co,,  551 
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STATUTES. 
Generally.    CanHnued. 

S.  Bule  qf  eonstrudian, — The  words  of  a  Btatuie,  if  of  common  use, 
are  to  be  taken  in  their  natural,  plain,  obyioos  and  ordinary  signification 
and  import;  and  if  technical  words  are  nsed,  they  are  to  be  taken  in  a 
technical  sense,  unless  it  clearly  appears  from  the  context  or  other  parts 
of  the  instmment,  that  the  words  were  intended  to  be  applied  differently 
from  their  ordinary  or  legal  acceptation.    Herring  et  al.  v.  Poritz,    208 

STATUTE  OF  FRAUDS. 
Gbnekallt. 

1.  Verbal  partnership, — ^To  a  proceeding  for  an  accounting  under  a 
verbal  agreement  for  co-partnership  which  has  been  acted  upon  for  a 
period  of  years,  and  one  partner  has  received  moneys  for  which  he  ought 
to  account  to  his  co-partner,  the  Statute  of  Frauds  is  no  bar.  Gates  v. 
Fraser  et  al,,  229 

STATUTE  OP  LIMITATIONS.— See  Bamruptct. 
Generally. 

1.  Non-suit. — Where  a  plaintiff  had  commenced  a  suit,  and  pend- 
ing it,  the  time  limited  for  bringing  such  action  expired,  and  afterwards 
upon  the  call  of  the  case  such  suit  was  dismissed,  he  may  commence  again 
at  any  time  within  one  year  after  such  non-suit,  and  the  Statute  of  Limi- 
tations will  be  no  bar.    Herring  etal  v.  Poritz,  208 

2.  Presenting  note  against  estate  of  principal. — Where  the  principal 
maker  of  a  note  dies,  the  note  must  be  presented  against  his  estate  with- 
in two  years  after  administration,  or  the  sureties  will  not  be  bound.  A 
promise  to  pay,  made  by  the  sureties  before  such  two  years  have  expired 
has  no  effect,  bat  a  promise  made  after  the  two  years,  is  binding.  Pay- 
ment of  interest  after  tiie  two  years  is  not  alone  sufficient  to  revive  the 
obligation.    Broekman  v.  Seioerling  et  a/.,  512 

8.  Suits  hff  assignee  in  bankruptcy, — ^The  section  of  the  bankrupt 
law  Kmiting  the  time  to  two  years  in  which  to  bring  suits  by  or  against 
an  assignee,  relates  merely  to  controversies  between  the  assignee  and  a 
person  daiming  an  adverse  interest  touching  some  property  or  rights  of 
property  transferable  to  or  vested  in  the  assignee.  Jenkins  v.  C.  c^  N, 
W.  R.  R.  Co.,  192 

4.  Waiver — Testimony. — ^The  defendant  pleaded  payment  and  the 
Statute  of  Limitations.  While  upon  the  stand  as  a  witness  he  was  asked 
npon  cross-examination,  "  Do  yon' take  advantage  of  the  Statute  of  Lim- 
itations to  avoid  paying  this  demand?  **  to  which,  under  objection,  he 
replied,  '*  I  do  not  want  to  avoid  paying  my  just  debts  by  any  Statute 
of  Limitations,  but  I  do  not  owe  her  anything.'*  This  was  not  a  waiver 
of  the  defense  of  the  statute;  and  the  question,  onder  the  circumstances 
was  improper.    Marshall  v.  Morissey,  542 

ITbw  promise. 

5.  Need  not  be  declared  on.—It  is  not  necessary  in  an  action  upon  a 
note  barred  by  the  statute,  that  the  new  promise  be  declared  upon  as  the 
foundation  of  the  right  to  recover.  It  may  be  set  up  by  way  of  replication 
to  the  defendant's  plea  of  the  Statute  of  Limitations.  Brochnan  v. 
Sieverling  et  dl.,  512 
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STOCKHOLDER.— See  Cobpobations. 

SUITS.— See  Actionb. 

SUMMONS. — See  Justice  op  thb  Pbacb. 

SURETIES. 

COKTBIBTJTION. 

1.  Discharge  in  bankruptcy. — Discharge  of  a  surety  in  bankniptcy 
cannot  be  pleaded  as  a  defense  to  a  claim  by  his  co-surety  for  contribu- 
tion.   By  era  v.  Alcorn,  39;  By  era  v.  Bower,  48 

2.  Illegal  levy. — The  seizure  by  a  constable  of  the  property  of  one 
person  under  an  execution  against  another,  constitutes  a  breach  of  hi^ 
official  bond.     Walsh  v.  The  People,  204 

3.  Release  from. — Where,  pendjng  an  appeal  from  a  magistrate,  the 
plaintiff  and  defendant,  without  the  knowledge  or  consent  of  the  sure- 
ties on  the  appeal  bond,  enter  into  an  agreement  for  the  payment  of  a 
certain  sum  by  installments,  in  satisfaction  of  the  judgment  appealed 
from,  and  the  appeal  is  dismissed  in  pursuance  of  such  agreement,  the 
sureties  on  the  appeal  bond  are  discharged,  although  the  appellant  iails 
to  make  the  payments  agreedjon.  Leonard  et  al.  y.  Village  nf  Gib- 
son,  503 

Liability. 

4.  Upon  official  bond, — The  sureties  upon  the  official  bond  of  a  con- 
stable are  not  liable  for  the  statutory  ptovision  for  double  damages  in 
cases  of  selling  exempt  property.    Casper  et  al.  y.  The  FeopUf  28 

TAXES  AND  TAX  TITLES.— See  Rbvbnub. 
Gbnbbally. 

1,  In  foreclosure  of  mortgage, — ^The  holder  of  a  tax  title  is  not  a 
proper  party  defendant  in  proceedings  to  foreclose  a  mortgage  The 
Yalidity  of  such  title  cannot  be  tried  in  foreclosure  proceedings.  CaHnne 
et  aL  Y.  Sebastain  et  al,  564 

2.  To  pay  judgment. — Where  a  city  has  reached  the  constitutional 
or  charter  limit  of  taxation,  and  the  amount  to  be  realized  therefrom  will 
all  be  used  in  meeting  the  necessary  and  current  expenses  of  the  dty,  a 
mandamus  to  compel  the  IcYy  of  a  tax  to  pay  a  judgment  against  the 
city  will  be  refused.  CUy  of  East  St,  Louis  v.  The  People,  76;  City  qf 
East  St,  Louis  y.  Board  of  Trustees^  ISO 

TENANT— See  Landlobd  and  Tbnant. 

TIMBER. 
Cutting. 

1.  License — want  of  must  be  pleaded. — The  want  of  license  to  enter 
and  cut  timber  in  this  action  must  be  averred  in  the  declaration  and 
proved  by  the  plaintiff  upon  the  trial.    Abney  et  al.  y.  Austin^  49 

2.  Possession. — To  maintain  an  action  under  the  statute  prohibiting 
the  cutting  of  timber  on  the  lands  of  another,  the  plainti£f  must  aver 
and  prove  that  he  was  the  owner  of  the  land  in  fee  simple.  But  proof 
oF  actual  possession  by  a  person  claiming  title  in  fee  simple  is  presump- 
tive evidence  of  title  in  him,  sufficient  to  cast  the  burden  of  contesting 
the  title  upon  the  defendant.    Abney  et  al,  v.  Austin,  49 
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TIMBER. 
CuTTiNQ.    Continued. 

8.  Title  under  a  mortgage. — A  mortgage,  even  after  condition  broken, 
is  not  such  an  outstanding  title  as  that  a  stranger  can  use  it  to  defeat  an 
action  of  this  character.    Ahney  et  al.  v.  Austin,  49 

TITLE. 
Gbnkbally. 

1.  Failure  of-^R^unding  purchase  money. — In  a  contract  for  the 
purchase  of  land  upon  condition  that  the  vendor  shows  a  good  title,  if 
there  is  a  failure  to  give  a  good  title,  the  vendee  may  recover  the  money 
paid  upon  the  purchase.     Wisner  v.  City  of  Chicago,  254 

2.  In  action  for  cutting^  timber. — In  an  action  under  the  statute  for 
cutting  timber,  the  plaintiff  must  aver  and  prove  that  he  is  the  owner 
of  the  land  in  fee  simple.  But  proof  of  actual  possession  under  claim 
of  title  in  fee  will  be  sufficient  to  shift  the  burden  of  proof  upon  the 
defendant    Abney  et  al.  v.  Austin,  49 

TORTS.— See  Agbnct. 
Gebteballt. 

1.  Remedy  over. — A  street  railway  company  was  in  the  lawful  U9e  of 
its  cars  upon  the  street,  and  while  so  doing  one  of  its  cars  was  rnn  into 
by  the  coal  wagon  of  defendants,  resulting  in  an  iigury  to  one  of  its  pas- 
sengers on  such  car,  by  reason  whereof  the  railway  company  was  obliged 
to  pay  damages  for  the  injury  sustained  by  such  passenger.  Held,  that 
iiie  railway  company  had  a  remedy  over  against  defendants  for  the  tres- 
pass committed  in  running  into  its  car,  irrespective  of  the  special  dam- 
ages for  injury  to  the  passenger  set  out  in  the  declaration.  C.  W.  Div.. 
R'y  Co.  V.  Rend  et  al.,  243. 

2.  Under  a  mortgage. — A  mortgage,  even  after  condition  broken,  is 
not  such  an  outstanding  title  as  that  a  stranger  can  use  it  to  defeat  an 
action  under  the  statute  for  catting  timber.    Abney  et  al,  y.  Austin^  49 

TRESPASS.— See  Damages, 

TRUST  DEED.— See  Goktbtahobs. 

USURY.— See  Interest. 

VACANCY.— See  Office. 

VARIANCE.— See  Pbacticb— Cbiminal  Law. 
Generally. 

1.  Assault  and  assault  and  battery. — ^An  assault  with  a  deadly  wea- 
pon with  intent,  etc.,  may  be  complete  without  a  battery,  and  an  indict- 
ment for  that  office  will  not  support  a  verdict  for  assault  and  battery, 
unless  the  latter  is  also  included  in  the  terms  of  such  indictment.  Young 
v.  The  People,  434 

2.  Between  verdict  and  judgment. — ^Where  the  judgment  in  forcible 
detainer  did  not  follow  the  verdict  as  to  description  of  certain  excepted 
lands  the  variance  was  held  fatal.  Fanning  v.  N.  W.  Mut.  JJfe  Ins. 
Co.,  536 

8.  Indictment  and  verdict. — Where,  upon  an  indictment  for  an  as- 
sault with  intent  to  murder  upon  one  *'  Frank'*  Blackburn,  there  was 
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VARIANCE. 
Generally.    Continued. 
verdict  of  guilty  of  an  aasault  npon  "  Edward  "  Blackbom,  the  variance 
was  held  to  be  &ta].    MiUian  v.  The  People,  537 

VENDOR'S  LIEN.-See  Libh. 

VERDICT. 
Gbkbrallt. 

1.  Against  evidence. — A  verdict  will  not  be  set  aside  unless  it  is  so 
manifestly  against  the  weight  of  evidence  as  to  evince  passion  or  pr^n- 
dice.    Cohen  v.  Schick,  280 

2.  Curing  error  by, — A  verdict  will  aid  a  title  or  cause  of  action  im- 
perfectly set  out,  but  not  an  imperfect  title  or  cause  of  action;  and  where 
the  declaration  does  not  set  out  a  cause  of  action,  the  Statute  of  Amend- 
ments and  Jeofails  does  not  apply.    King  v.  Sea,  189 

8.  Intendment  after. — In  an  action  of  covenant  upon  a  deed,  the  plea 
of  wm  est  factum  only  puts  in  issue  the  giving  of  ihe  deed,  and  it  is  not 
necessary  for  the  plaintiff  to  prove  the  averment  as  to  a  breach,  therefore, 
there  can  be  no  intendment  after  verdict  that  proof  was  made  of  facts 
fluffideat  to  show  a  breach.    King  v.  Sea,  189 

4.  Judgment  on — Variance. — A  verdict  in  forcible  detainer  found  the 
defendant  guilty  except  as  to  certain  lands  therein  specified.  The  judg- 
ment did  not  follow  the  verdict  as  to  description  of  the  excepted  lands» 
and  the  variance  was  held  iktal.    Fanning  v.  N.  W.  Mut.  Life  Ina.  Co, 

536 

WITNESS.— See  Evidbhob. 

WRIT  OF  ERROR. 
Generally. 

1.  A  new  action-^A  writ  of  eiror  is  the  ccMnmenoement  of  a  new 
action,  and  is  not  considered  as  pending  in  the  court  awarding  the  same 
until  the  writ  is  issued,  hence  ihe  law  of  remedy  in  force  at  the  time  of  is- 
suing the  writ  determines  the  jurisdiction  of  the  court  to  issne  it.  Le^ 
quatU  et  at.  v,  Drury  889 

WAIVER.— See  Agbkcy. 
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